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The  Editor  takes  this  opportunity  of  acknowledging 
with  gratitude  the  kindness  and  courtesy  of  all  the 
learned  Judges  with  whom  he  has  had  occasion  to 
communicate  respecting  any  of  the  cases  contained  in 
this  Volume.  He  feels  peculiarly  indebted  to  Lord 
Denman,  Mr.  Baron  Parke  and  Mr.  Baron  Alderson 
for  the  great  assistance  which  he  has  constantly 
received  from  them,  and  the  kind  manner  in  which 
that  assistance  has  been  given. 

The  cases,  subsequently  to  p.  326,  were  decided 
by  the  Court,  created  by  stat.  11  &  12  Vict  c.  78, 
for  the  hearing  of  Crown  Cases  Reserved :  and  these 
latter  decisions,  though  emanating  from  a  tribunal, 
which  is  composed  of  a  smaller  number  of  Judges 
than  was  usually  the  case  before  the  passing  of  that 
statute,  and  from  which  there  is  no  appeal,  have  a 
peculiar  value  owing  to  the  provision  contained  in 
sec.  3,  that  "  the  judgment  or  judgments  of  the  said 
Justices  and  Barons  shall  be  delivered  in  open  Court, 
after  hearing  counsel  or  the  parties,  in  case  the  pro- 

a2 


IT  PREFACE. 

secutor,  or  the  person  convicted,  shall  think  it  fit  that 
the  case  shall  be  argued,  in  like  manner  as  the  judg- 
ments of  the  superior  Courts  of  Common  Law  at 
Westminster  or  Dublin^  as  the  case  may  be,  are  now 
delivered." 

The  cases  reserved  have  been  printed  in  the  precise 
words  in  which  they  were  stated  for  the  consideration 
'of  the  Judges.  The  importance  of  this  is  obvious ; 
but  may  be  rendered  more  evident  by  the  following 
instance  of  an  important  mistake,  which  was  pointed 
out  to  the  Editor  by  Lord  Denman  in  a  note  to  the 
case  of  i?.  V.  Ball^  R.  &  R.  C.  C.  133,  n.  (J);  where 
it  seems  probable  that  the  learned  Editors  were 
misled  by  an  incomplete  or  inaccurate  copy  of  the 
case  reserved. 

The  marginal  note  to  the  case  of  R.  v.  BaU^ 
R.  &  R.  132,  is  as  follows : — 

"  Although  it  appears,  upon  a  case  reserved,  that  evidence  has 
been  admitted  at  the  trial,  which  ought  not  to  have  been  received. 
Yet,  if  the  Judges  are  of.  opinion  that  there  is  ample  evidence  to 
support  the  indictment,  after  rejecting  such  improper  evidence,  they 
will  not  set  aside  the  conviction." 

The  report  of  the  opinion  of  the  Judges  is  as 
follows  :— (p.  133). 

"  Whether  the  Judges,  on  a  case  reserved,  would  hold  a  convic- 
tion wrong,  on  the  ground  that  some  evidence  had  been  improperly 
received,  when  other  evidence  had  been  properly  admitted  that  was 
sufficient  of  itself  to  support  the  conviction,  the  Judges  seemed  to 
think  must  depend  on  the  nature  of  the  case,  and  the  weight  of  the 
evidence.  If  the  case  were  clearly  made  out  by  proper  evidence  in 
such  a  way  as  to  leave  no  doubt  of  the  guilt  of  the  prisoner  in '  the 
mind  of  any  reasonable  man,  they  thought,  that  as  there  could 
not  be  a  new  trial  in  felony,  such  a  conviction  ought  not  to  be  set 
aside  (6),  because  some  other  evidence  had  been  given  which  ought 
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sot  to  have  been  received ;  but  if  the  case,  without  such  improper 
evidence,  were  not  so  clearly  made  out,  and  the  improper  evidence 
might  be  supposed  to  have  had  an  effect  on  the  minds  of  the  jury, 
it  would  be  otherwise.  The  conviction  in  this  case  was  held 
right." 

Note  (b)  is  as  follows : — 

"In  Margaret  Tinkler's  case,  MSS.  C.  C.  R.  1781,  all  the 
Judges  thought  the  evidence  of  a 'witness  of  the  name  of  Parsons  (d) 
ought  not  in  strictness  to  have  been  received ;  but  as  the  evidence 
was  ample  without  it,  the  Judges  did  not  think  themselves  bound 
to  stop  the  course  of  justice.  See  the  facts  of  this  case,  1  East, 
P.  C.  354.     See  Rex  v.  Treble,  East.  T.  ISIO,  post:* 

The  Editor  avails  himself  of  Lord  Denman's  per- 
mission to  print  the  following  MS.  notes,  (c.  d),  made 
by  his  Lordship  in  his  copy  of  Russell  Sf  Ryan : — 

(c)  "  QucBre  this  doctrine.  See  R.  v.  Sutton^ 
5  B.  &  Aid.  52,  and  Edwards  v.  Evans^  3  East,  456. 
Le  Blanc's  judgment  in  particular." 

{d)  "This  is  not  quite  correct.  The  case,  as 
reported  in  the  Black  Book,  states  numerous  declara- 
tions of  the  deceased^  and  then  a  statement  of  the 
prisoner  proved  by  Parsons.  The  following  paragraph 
expresses  doubt  whether  "these  declarations"  ought 
to  be  received  against  the  prisoner,  especially  as  at 
the  time  of  making  some  of  them  she  was  not  aware 
of  her  danger;  this  clearly  refers  to  the  declarations 
of  the  deceased,  not  to  Parson's  evidence.  As  to 
those  declarations,  it  was  said  in  answer  to  the  objec- 
tion, that  she  had  made  the  very  same  when  aware 
of  her  danger." 

The  material  parts  of  the  case,  as  reported  in  the 
Black  Book,  are  as  follows: — (L  p.  114). 

"It  was  proved  by  the  said  Ann  Parkinson^  Isahelle  White, 
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Mary  Frewiij  and  ffannafi  Trawardf  sister  of  the  deceased,  that 
from  the  first  time  of  her  taking  to  her  bed,  which  was  on  Thursday 
the  12th,  she  thought  she  must  die,  making  use  of  different  expres- 
sions, that  she  was  going,  that  she  was  working  out  her  last,  and 
exclaiming  *  Oh !  that  Peggy  Tinkler  has  killed  me.'  She  lingered 
till  the  23rd,  when  she  died.  She  was  never  up  but  once  during 
that  time,  when  on  telling  Jane  Clark  she  thought  herself  better, 
she  advised  her  to  get  up,  which  she  did,  and  walked  as  far  as  the 
passage  going  out  of  the  room,  but  she  was  forced  to  return  and  go 
to  bed  again. 

"  It  was  proved  by  several  witnesses,  that  from  the  moment  of 
her  taking  to  her  bed  till  the  time  of  her  death,  she  declared  Tinkler 

had  killed  her  and  her  dear  child  by,  &c. ."  "  That  a  short  time 

before  her  death  she  was  asked  whether  the  account  she  had  from 
time  to  time  given  of  the  occasion  of  her  death,  and  the  prisoner's 
treatment  of  her,  was  true,  and  she  declared  it  was." 

*'  It  was  proved  by  James  ParsonSf  a  soldier,  quartered  at  the 
prisoner's  house,  that  the  prisoner  told  him,  if  he  had  an  accident, 
or  should  happen  to  get  a  girl  with  child,  if  he  came  to  her,  she 
would  put  it  away,  or  secure  it,  for  that  she  had  got  more  money 
by  dead  children  than  live  ones. 

*'  It  was  objected  that  this  evidence  of  the  woman's  declaration 
ought  not  to  be  admitted  as  against  the  prisoner,  as  she  herself  was 
particeps  criminiSf  and  likewise,  as  it  appeared  at  the  time  of  one 
of  her  declarations,  that  she  was  better,  or  thought  herself  so. 

'*  But  I  (Narbs  J.)  was  of  opinion  that  however  this  objection 
might  hold  with  respect  to  the  second  count  in  the  indictment,  in 
which  she  was  charged  as  an  accessary  with  the  deceased,  yet  the 
deceased  was  not  willingly  or  knowingly  an  accessary  to  her  own 
death,  and,  therefore,  it  was  like  the  common  case  of  any  other 
murder.  And  I  was  the  more  inclined  to  admit  this  evidence,  con- 
sidering the  secrecy  of  the  transaction,  and  if  this  was  not  admitted, 
crimes  of  this  nature  would  always  go  unpunished.  And  as  to  the 
objection  that  she  once  thought  herself  better  and  tried  to  get  up, — 
yet  the  same  declaration  she  then  made  had  been  made  repeatedly 
before  to  people,  who  in  confidence  she  told  she  never  should  survive, 
when  she  first  took  to  her  bed,  and  afterwards  repeated  the  same 
within  two  or  three  days,  and  indeed  the  day  before  she  died,  and 
within  a  few  hours  of  her.  death,  for  she  was  sensible  to  the  last 
moment.  And  as  to  the  case  itself,  I  was  of  opinion  it  was 
murder,  on  the  authority  of  Lord  Hale,  fo.  429,  where  he  says, 
that  if  a  potion  given  to  cause  an  abortion  work  so  strongly  upon 
the  mother  that  it  kills  her,  it  is  murder;  and  in  the  present  case 
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the  means  made  use  of  to  cause  the  abortion  were  such  as  must 
necessarily  endanger  the  life  of  the  mother. 

''  She  was  found  guilty  on  the  1st  Count. 

"  The  Judges  were  unanimously  of  opinion  that  the  conviction  is 
right.    1  St  day  of  Michaelmas  Term,  1 78 1 ." 

It  thus  appears  that  the  case  of  B.  v.  M.  Tinkler 
does  not  support  the  opinion  of  the  Judges,  as  reported 
in  E.  V.  BaU,  R.  &  R,  132.  With  regard  to  that 
opinion,  see  (in  addition  to  the  above  qucere  of  Lord 
Denman)  2  Greaves^  BusseUj  726,  and  Taylor  on 
Evidence^  1166,  and  cases  there  cited. 
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COURT  FOR  CROWN  CASES  RESERVED. 

£XCH£QU£R    CHAMBER,   WESTMINSTER. 

Trinity  Termy  \Zth  Victoria. 

Whereas  by  an  act  made  and  passed  in  the 
11th  &  12th  years  of  the  reign  of  her  present  Majesty, 
entitled  '*  An  Act  for  the  further  Amendment  of  the 
Administration  of  the  Criminal  Law^^  it  is  amongst 
other  things  enacted,  That  when  any  person  shall 
have  been  convicted  of  any  Treason,  Felony,  or  Mis- 
demeanour, before  any  Court  of  Oyer  and  Terminer, 
or  Gaol  Delivery,  or  Court  of  Quarter  Sessions,  the 
Judge,  or  Commissioner,  or  Justices  of  the  Peace, 
before  whom  the  case  shall  have  been  tried,  may, 
in  his  or  their  discretion,  reserve  any  question  of 
Law,  which  shall  have  arisen  on  the  trial,  for  the 
consideration  of  the  Justices  of  either  Bench  and 
Barons  of  the  Exchequer  : 

That  the  Judge,  or  Commissioner,  or  Court  of 
Quarter  Sessions,  shall  thereupon  state,  in  a  case 
signed  in  the  manner  now  usual,  the  question  or 
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questions  of  Law  which  shall  have  been  so  reserved, 
with  the  special  circumstances  upon  which  the  same 
shall  have  arisen,  and  such  case  shall  be  transmitted 
to  the  said  Justices  and  Barons  : 

And  wher^ks  it  is  expedient  that  regulations  be 
made  for  the  convepience  of  the  Court  established 
under  the  said  recited  Act : 

It  is  Ordered,  that  when  any  case  shall  be  trans- 
mitted by  a  Court  of  Oyer  and  Terminer,  or  Gaol 
Delivery,  or  Court  of  Quarter  Sessions,  for  the  con- 
sideration of  this  Court,  the  original  case  signed  by 
the  Judge  or  Commissioner,  or  Chairman  of  Sessions, 
reserving  the  question  of  law,  and  seventeen  copies 
of  such  case,  one  for  each  Judge,  and  one  for  each 
party,  shall  be  delivered  to  the  Clerk  of  this  Court, 
at  the  Exchequer  Chamber,  WeBttninsterj  at  least 
four  days  before  the  day  appointed  for  the  sitting  of 
the  said  Court. 

That  every  case  transmitted  for  the  consideration 
of  this  Court  briefly  state  the  question  or  questions 
of  Law  reserved,  and  such  facts  only  as  raise  the 
question  or  questions  submitted;  if  the  question  turn 
upon  the  Indictment,  or  upon  any  Count  thereof, 
then,  the  case  must  set  forth  the  Indictment,  or  the 
particular  Count. 

That  no  case  be  heard  upon  any  Demurrer  to  the 
Pleadings. 

That  every  case  state  whether  Judgment  on  the 
conviction  was  passed,  or  postponed,  or  the  execution 
of  the  Judgment  respited,  and  whether  the  person 
convicted  be  in  prison,  or  has  been  discharged  on 
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recognizance  of  bail  to  appear  and  receive  Judgment, 
or  to  render  himself  in  execution. 

That  when  any  case  is  intended  to  be  argued  by 
Counsel,  or  by  the  parties,  notice  thereof  be  given  to 
the  Clerk  of  this  Court,  at  least  two  days  previously 
to  the  sitting  of  the  said  Court. 

That  with  every  case  delivered  to  the  Judges  of  this 
Court  (except  such  cases  as  shall  be  reserved  by  such 
Judges)  the  Fee  payable  to  the  Clerks  of  the  said  Judges 
shall  not  exceed  the  fee  payable  on  '^  Demurrer  and 
other  paper  books,"  as  contained  in  the  Table  of  Fees 
allowed  and  sanctioned  by  the  Judges,  pursuant  to  the 
Statute  1st  Vict.  cap.  30. 

Signed, 

Campbell.  R.  M.  Rolfe. 

Tho.  Wilde.         Wm.  Wightman. 
Fred.  Pollock.     C.  Cresswell. 
J.  Parke.  W.  Erle. 

E.  H.  Alderson.  T.  J.  Platt. 
J.  Patteson.  E.  V.  Williams. 

J.  T.  Coleridge.  T.  N.  Talfourd. 

Read  in  open  Court,  the  1st  day  of  June,  1850. 

RICHARD  MORRIS. 
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ADDENDA. 

Mr.  Baron  Pabkb  has  kindly  fiimifihed  the  Editor  with  the 
following  note  of  the  reasons  for  the  opinion  of  the  Judges  in 
the  case  of  R.  y.  CampUn,  p.  90. 

'*  Of  the  Judges  who  were  in  favour  of  the  conviction,  viz.. 
Lord  Denbian  C.  J.,  Tindal  C.  J.,  Pollock  C.  6.,  Pabke  B., 

AlDERSON   B.,    PaTTESON  J.,   WiLLLLMS  J.,    CoLEBWQEy  J., 

WiGHTHAN  J.,  Platt  B.,  scvcral  thought  that  the  crime  of 
rape  is  committed  by  violating  a  woman  when  she  is  in  a  state 
of  insensibility  and  has  no  power  over  her  will,  whether  such 
state  is  caused  by  the  man  or  not,  the  accused  knowing  at 
that  time  that  she  is  in  that  state ;  and  Tinoal  C.  J.,  and 
Pabke  B.,  remarked,  that  in  a  stat.  of  Westminster  2,  c.  34, 
the  oflPence  of  rape  is  described  to  be  ravishing  a  woman 
*  where  she  did  not  consent,'  and  not  riavishing  against  her  wilL 
But  all  the  ten  Judges  agreed,  that  in  this  case,  where  the 
prosecutrix  was  made  insensible  by  the  act  of  the  prisoner, 
and  that  an  unlawiiil  act,  and  when  also  the  prisoner  must 
have  known  that  the  act  was  against  her  consent  at  the  last 
moment  that  die  was  capable  of  exercising  her  wiU,  because 
he  had  attempted  to  procure  her  consent  and  fiuled,  the 
offence  of  rape  was  committed." 

The  other  three  Judges,  viz.,  Rolfb  B.,  Cbesswell  J., 
CoLTMAN  J.,  did  not  think  that  this  could  be  considered  as 
being  sufficiently  proved. 


The  Editor  is  indebted  to  the  late  Mr.  Justice  Coltman 
for  the  following  note  of  the  reasons  for  the  opinion  of  the 
Judges  in  the  case  of  JR.  v.  TVt^,  p.  63. 
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'^  Conviction  dearly  right,  the  intention  of  the  stat  1  Vict. 
c  90,  s.  2,  being  merely  to  alter  the  ponishment,  not  the 
nature  or  proof  of  the  ofiFence.*' 

The  marginal  note  to  that  case  should  therefore  run  thus : 
^^  Prisoner  was  convicted  under  stat  7  &  8  Geo.  4,  c.  30,  s.  16, 
of  ^  unlawfully,  maliciously  and  feloniously  wounding  a  mare.' 
No  evidence  was  given  as  to  the  motive  of  the  prisoner.  There 
was  no  proof  of  malice  against  any  one,  and  it  did  not  appear 
that  he  knew  to  whom  the  majse  belonged,  or  bad  any  know- 
ledge of  the  prosecutor.  Hddf  conviction  right,  on  the  ground 
that  DOtwithfltMiding  stat  1  Vict  c.  90,  ss.  1,  2,  3,  proof  of 
malice  against  the  owner  need  not  be  proved.'' 


For  a  note  to  WhiUakerU  case^  p.  311 — 319,  see  p.  384. 


ERRATA. 


Page  17,  line  19,  read  "  felonioe**  far  *«  felonia." 

26,  line    4,  read  *<  QncerUinl7*'/i»-  **  uncertainty.'* 

27,  line    3,  jnd  eommat  (**)  afUr  **  at  it  it'*  (line  ^)  instead  of  t^fUr  **  parU" 

(line  30). 
29,  line  33,  r«u{  ''destruction*' /o^  ''distinction.'' 
47,  line  11,  fMrf  "  U  Geo.  A  &  I  Wm.  4"  for  "  1  Geo.  4." 
50,  last  line,  read  "  indoned**  for  "  released." 
52,  maiginal  note,  line  36,  ineeri  ^  2." 
61,  line  32.  read  "  15  &  16  Geo.  2**  for  "  15  &  16  Geo.  4." 
192,  line  7,  read  "  would" /or  **  should." 
210,  line  35,  read  "  cartam" /or  '*  cerUm." 
217,  To  "  R.  V.  Brooks  and  Gibson"*  add  thefoUowing  marginal  noU: — 

"  Offence  of  ni^bt  poaching,  committed  by  A.  and  B.  on  the  4th  December, 
1845.  Information  and  warrant  for  their  apprehension,  19th  Deeetnber^ 
1845.  A.  committed  for  trial,  5th  SepUmber^  1846.  B.,  on  the 
21st  October,  1846.  Indictment  preferred,  5th  April,  1847.  Held, 
under  stat.  9  Geo.  4,  c  69,  s.  4,  that  the  prosecution  was  oommenced- 
witbin  twehe  calendar  months  aiier  the  commission  of  the  offence." 
252.  line  24,  read  "  inadmissible"/*-  "  admissible." 

254!iiM^!|  ««'"lM.&M.48"/or"lN.  &M.  48." 

255,  line  19,  read  "  advertently" /or  "  inadyertently." 

276,  add  "  the  names  of  Lord  1)enmak  and  ^ilds  C.  J."  io  the  list  of 

"  Judges  present." 
295,  note  (a),  read  ••  6  &  7  Viet.'* for  "  6  Fid." 
304,  line  2,  read  *'  s.  53" /or  "  s.  5." 

316,  line  21,  read  "  narrow"^  "  manor." 

317,  line  17,  read  "  Geo.  AT  for  "  Geo.  3." 

320,  line  28,  read  "  Queen  ▼.  FarUg**  for  "  Qumn  v.  Harley.'' 

341,  nne2,r*arf''e.4"^*'s.  5." 

380,  line  6,  read  •«  s.  2"/or  "  s.  12." 

388,  line  35,  read  "  a  partial  and  temporary"  >^  "  a  particular  temporary." 

393,  line  1 1,  read  "  sanction" /or  "  sanative." 

394,  line  34,  read  "  included" /or  "  mentioned  " 

^lbe?3'|  '**''***^*  1^  Ceo.  4  and  I  ITai.  4"/or  " lUt,  1  ITm.  4." 

416,  marginal  note,  line  34,  insert  "  whether." 

460,  read  "  p.  460,"  /or  "  p.  466 ;"  and  «  Cooper's  case" /or  "  (Jookc's  case." 

530,  line  13,  r«iil "  27  C^  2,  c.  20" /or  "  27  Geo.  2,  c  29." 
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{SUMMER  ASSIZES,  1844.) 


REGINA  t;.  WILLIAM  HOWELL,   WALTER        i844. 
HOWELL,  AND  ISRAEL  SHIPLEY.  


The  prisoner  was  convicted  before  Mr.  Justice  WiU  statements 
Uamsj  at  the  Suffolk  Summer  assizes,  a.d.  1844,  of  ^x  ^^^  ^ 
murder,  by  shooting  James  M^Fadden,  a  police  con-  admissible 
stable,  and  the  question  for  the  opinion  of  the  Judges  Sedarations. 
was,  whether  certain  statements  of  the  deceased,  made 
under  certain  circumstances  hereafter  detailed,  were 
admissible  in  evidence  as  *'  dying  declarations."    The 
material  dates  were  these : — ^The  deceased  received  his 
wound  between  twelve  and  one  on  the  morning  of 
Monday,  the  29th  of  July,  and  died  about  half  past  nine 
on  the  night  of  Tuesday  the  30th  :  the  statements  in 
question  were  made  between  six  and  seven  on  the 
latter  night — Tuesday. 
The  deceased,  upon  the  night  of  Sunday,  till  the 
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1844.  occurreDce  happened,  was  watching  the  barn  of  one 
Mich.  T.  Mary  Biittar.  Five  men,  including  the  three  pri- 
Howbll'8  soD^rs,  came  and  broke  into  the  barn,  and  were  re- 
Caae.  treating  with  their  booty,  when  the  deceased  fell  in 
with  them,  and  was  shot  by  a  gun,  which,  by  the 
medical  testimony,  must  have  been  near  to  him,  and 
was  loaded  with  shot  above  the  ordinary  size,  which 
nearly  penetrated  his  thigh,  the  wound  being  about 
the  middle  of  the  thigh,  in  front,  and  two  shots  (pro- 
duced) having  been  extracted  from  the  back  part. 
The  deceased  fell  instantly,  and  was  never  able  to 
stand.  He  contrived,  however,  with  great  difficulty 
to  crawl  from  the  spot  to  the  house  of  the  said  Mary 
Buttar  (''three  or  four  minutes'  walk")  and  to  give 
an  alarm.  Upon  Mary  Buttar  appearing  at  the  win- 
dow the  deceased  said,  *' I  am  shot;  I  am  dying!*' 
Upon  being  helped  into  the  house  and  laid  upon  a 
bed,  he  repeated  several  times  that  he  **  was  dyings' 
according  to  the  testimony  of  the  same  witness,  and 
wished  a  doctor  to  be  sent  for.  ''  He  was  in  very 
great  pain,  and  complained  much."  Between  one  and 
two  (Monday  morning)  Samuel  Smith  came,  he  being 
the  first  medical  man  who  saw  the  deceased  ;  his  testi- 
mony was,  '*  that  deceased  then  was  in  a  weak,  faint 
state ;  he  was  suffering  very  acutely ;  he  spoke  very 
little;  he  never  rallied  from  that  weak  state."  The 
deceased  was  removed  to  his  lodgings,  about  a  mile 
distant,  and  between  four  and  five  (Monday  morning) 
his  wound  was  dressed.  About  that  time  (the  witness 
was  not  sure  whether  before  or  after)  the  deceased  said, 
"  Oh  dear,  Doctor,  I  will  never  get  over  thisT  To 
which  it  did  not  appear  that  the  doctor  made  any  ob- 
servation. This  witness  last  saw  the  deceased  between 
four  and  five  on  Monday  afternoon,  and  his  evi- 
dence, as  to  that  time,  was, — *'  he  was  no  better.  I 
said  very  little  to  the  deceased ;  he  did  not  seem  less 
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desponding.  The  surgeon  (John  Prentice)  who  saw  1S44. 
the  deceased  from  time  to  time  till  within  an  hour  of  Mich  t. 
his  death,  from  between  two  and  three  on  Monday  howell's 
morning  said,  that  upon  his  first  coming  to  him,  he  Case. 
accosted  him, — "  Mac,  how  are  you  ?"  Deceased  re- 
plied— "  O  Doctor,  ril  never  get  over  thisT  The 
doctor  endeavoured  to  cheer  him,  and  said,  '*  Mac,  I 
hope  we  shall  see  yon  out  again/'  The  deceased  said 
nothing,  but  shook  his  head ;  and  the  witness  added, 
that  he  did  not  seem  at  all  cheered  by  the  hope  ex- 
pressed. This  witness  having  described  the  wound 
substantially  as  above  stated,  added,  **  that  he  ap- 
peared to  have  received  a  severe  shock  to  the  nervous 
system,  and  that  he  never  rallied  from  it."  This  wit- 
ness further  stated,  that  upon  this  his  first  visit  he  staid 
with  the  deceased  two  or  three  hours,  and  that  during 
the  course  of  it  (he  could  not  say  precisely  when)  the 
deceased  again  said,  "  O  Doctor^  I'll  never  get  over 
this  r  and  added,  that  ^^  be  seemed  in  a  desponding 
state/'  It  appeared  that  this  witness  saw  the  deceased 
again  between  four  and  five  on  Monday  afternoon 
when  **  he  was  not  materially  worse,"  dnd  then  told 
him  **  that  he  hoped  he  would  get  better ;"  but  added, 
**  that  the  remark  did  not  appear  to  raise  him  in  cheer- 
fulness/' After  this,  though  the  witness  continued  to 
see  the  deceased  till  near  his  death  (as  above  men- 
tioned), he  had  no  recollection  of  anything  said  by  him 
to  deceased,  or  by  deceased  to  him.  About  eleven  on 
Tuesday  morning  he  observed  that  fatal  symptoms 
had  come  on,  and  had  no  hopes  whatever  of  recovery ; 
at  that  time  part  of  his  description  of  the  deceased 
was,  *'that  his  spirits  were  much  depressed/'  Ob- 
serving that  both  the  medical  men  had  used  the  word 
**  desponding  "  in  their  account  of  the  state  of  mind  of 
deceased,  the  learned  Judge  desired  this  witness  to  ex* 
plain  what  he  meant  by  it.     His  answers  were  as  fol- 

B  2 


t  CROWN  CASES  RESERVED. 

1844.  lows: — "When  I  said,  Mac,  I  hope  we  shall  see  you  out 
Mich,  T.  again,  he  shook  his  head  in  a  very  desponding  way. 
Howbll'b  ^  collected  from  it  that  he  thought  he  never  should 
Caae.  yally  again.  That  was  my  impression  at  the  time. 
From  his  speech  and  manner  deceased  convinced  me 
that  he  thought  he  should  not  recover.  He  was  not  a 
person  of  low  spirits,  but  of  firm  mind.'*  This  further 
evidence  was  given  as  to  the  state  of  mind  of  the  de- 
ceased : — Mary  Julien,  with  whom  the  deceased  lodged, 
came  into  his  room  after  the  fatal  symptoms  had  ap- 
peared, viz.,  about  one  on  Tuesday  afternoon,  when  he 
said,  •*  Mother  (so  he  used  to  call  her),,! shall  neeer 
be  well  more  ;*'  to  which  she  replied,  **  My  dear,  you 
have  nothing  to  do  but  to  pray  to  God  to  save  your 
soul."  She  added,  that  the  deceased  ^*  said  nothing 
to  that,  but  seemed  as  if  he  was  going  to  expire — as  if 
he  had  not  power  to  speak."  About  two  o'clock  (same 
afternoon)  Harriet  Dean,  wife  of  an  inspector  of  police, 
intimate  with  deceased,  went  to  see  him. — '^  He  shook 
hands  with  me,  and  I  said  *  Oh,  Mac,  I  am  sorry  to 
see  this !'  He  said, — *  Yes^  Mrs.j  this  ttUl  finish 
meT  Whereupon,  an  infant  child  of  the  witness 
which  had  been  left  below  stairs  was  brought  to  the 
bed-side,  when  the  deceased  took  the  child  by  the 
hand  and  said,  '  Mj/  dear  little  hoy^  I  shall  never  see 
you  more.\^*  James  Lark,  inspector  of  police,  said 
that  he  saw  deceased  between  ten  and  twelve  on  the 
Tuesday  and  found  him  in  a  very  weak  state,  but 
then  had  no  conversation  with  him.  He  then  added, 
that  he  saw  deceased  again  in  the  first  part  of  the 
afternoon  (not  more  nearly  fixed)  and  had  some  con- 
versation with  him.  The  witness  told  him  he  would 
be  provided  for,  not  only  in  the  present  case,  but  also 
if  he  should  be  lame  for  life.  He  said,  ^'It's  of  no  use, 
I  sha'n't  want  it."  What  was  said  about  providing 
for  him  did  not  appear  to  cheer  him.     This  witness 
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then  proceeded  as  follows : — *'  Towards  six  or  seven  1844. 
(^Tuesday) — I  can't  speak  positively — I  helped  him  Mich.  T. 
out  of  bed  to  make  water ;  I  gave  him  a  chamber-pot,  Howbll's 
and  he  endeavoured  to  pass  water ;  after  severe  pain 
and  struggle  he  did,  but  it  was  chiefly  blood.  I  mp^ 
posed  he  saw  it,  because  he  made  a  motion  with  his 
hand  to  put  the  chamber-pot  aside ;  he  rested  his  head 
on  my  shoulder  and  said,  ^  Ifs  all  up  toith  met'  I 
then  lifted  him  into  bed  again.''  This  witness  added, 
that  he  said  to  the  deceased  (in  what  part  of  the 
conversation  did  not  distinctly  appear,  but  the  learned 
Judge  believed  it  to  be  in  that  part  which  respected  a 
provision  for  him) — **  You  are  very  severely  wounded, 
and  I  believe  mortally  so; — he  said  nothing,  but 
slightly  grasped  my  hand."  The  witness  then  pro- 
ceeded thus: — *'  I  waited  a  little  time  after  he  got  into 
bed  (after  making  the  bloody  water  as  above  stated)  to 
let  him  recover  himself,  he  having  been  hurried  by 
getting  up ;"  and  then  began  the  conversation  which 
the  learned  Judge  received  in  evidence,  and  upon 
which  the  question  arose.  The  witness  said  the  de- 
ceased was  very  serious  at  this  time,  and  appeared  to 
be  sinking  very  fast ;  his  manner  was  that  of  a  man  in 
a  dying  state.  The  conversation  lasted  till  near  seven 
o'clock.  Soon  after  this  was  over,  the  same  witness 
(Lark)  proposed  to  fetch  a  priest,  to  which  he  replied, 
''  That's  not  of  much  use."  Witness  then  said,  "  Have 
you  any  objection  to  make  a  deposition  to  a  ma- 
gistrate?" Deceased  said  "No."  Witness  said,- 
"  Mr.  Clark  (a  magistrate)  is  in  the  other  room." 
Deceased  said,  *^  Not  yet.'*  It  was  not  shown  that 
deceased  spoke  after.  ''  He  then  seemed  very  much 
suffering. " 

The  deceased  was  a  Roman  Catholic,  and  the  Rev. 
Henry  Bingham  (a  Catholic  priest),  gave  the  follow- 
ing evidence : — ''  If  a  Roman  Catholic  wishes  to  make 
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1844.  his  peace  with  God,  he  usually  sends  for  a  priest  to 
Mich.  T.  receive  extreme  unction,  having  previously  made  con- 
Howell's  fession  and  received  the  Holy  Communion,  if  there  be 
^^'  time.  Except  he  be  dead  to  all  sense  of  religion,  a 
person,  thinking  himself  on  the  point  of  d^ath,  would 
send  for  a  priest.  There  are,  of  course  different 
degrees  of  seriousness  and  devotion  in  our  Church,  as 
in  every  other,  but  people  who  may  generally  have 
neglected  the  ordinances,  invariably  send  for  a  priest. 
Extreme  unction  is  not  deemed  by  our  Church  neces- 
sary for  salvation,  but  if  a  priest  were  at  hand  and 
offered  his  services,  and  a  person  at  the  point  of 
death  refused  them^  I  should  say,  either  he  was  no 
Catholic,  or  not  in  the  way  of  salvation.  Attending 
Protestant  places  of  worship  is  considered  to  be  a  proof 
of  being  a  Christian  and  Catholic. 

It  was  proved,  that  the  nearest  place  where  a 
Catholic  priest  resides  is  fourteen  or  fifteen  miles 
from  where  the  deceased  was  lying,  and  that  he 
(deceased)  had  attended  the  parish  church  and  an  In- 
dependent meeting  at  Hadleigh  ^^  more  than  once,'' 
there  being  a  Roman  Catholic  chapel  in  the  neigh- 
bourhood. 

Notwithstanding  this  latter  evidence,  the  learned 
Judge  received  the  declarations  of  deceased  made  to 
Lark  at  the  time  and  under  the  circumstances  above 
detailed,  which  declarations  went  to  show  that  William 
Howell  fired  the  shot. 

The  Judges  were  referred  to  the  cases  collected  in 
Russell  on  Crimes  (Greaves'  edition)  p.  752,  and  vol.  2, 
and  especially  to  the  case  R.  v.  Mosley. 

[All  the  Judges  were  present  except  Tindal  C.  J. 
and  GuRNEY  B.] 
Prendergast  for  the  prisoner. 

Dying  declarations  are  eiceptions  to  the  ordinary 
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rules  of  evidence.     Their  history  shows  them  to  be  a       1844. 
relic  of  the  loose  practice  of  former  times,  rather  than     Mich.  T. 
to  have  been  admitted  on  any  acknowledged  principle,    howbll's 
They  were  received  rather  to  secure  a  conviction  than       ^^^' 
to  arrive  at  the  truth.    At  all  events,  the  rule  of  ad- 
mission must  be  construed  strictly;  for  the  witness, 
in  such  cases,  is  sure  to  be  prejudiced  against  the 
prisoner.    The  principle  on  which  this  evidence  is 
admitted,  is  stated  in  Mussell  an  Crimes^  vol.  2,  p.  752, 
Greaves*  edition.     See  also.  Chief  B.  Eyre^s  observa- 
tions \xkWcodcock* s  case.  Leach,  C.  C.  563.  Neither  the 
approach  of  death,  nor  the  apprehension  of  its  approach 
are  enough  taken  alone.     There  must  be  an  entire 
abandonment  of  all   hope  of  recovery.      In    many 
cases  persons  may  be   wounded  and    die  of  their 
wounds,  and  yet  be  in  such  a  state  of  mind  as  to  be 
unable  to  make  dying  declarations*    The  cases  show 
that  there  must  be  positive  evidence  of  the  abandon- 
ment of  all  hope. 

The  nature  of  the  wound  here  would  not  lead  the 
witness  to  abandon  hope.  It  was  not  in  a  vital  part ; 
not  even  the  medical  man  could  say  that  it  was  either 
a  mortal  or  a  very  dangerous  wound.  The  witness 
would  thus  be,  probably,  induced  to  hope.  There  is 
no  evidence  that  the  medical  man  told  him  his  case 
was  hopeless.  The  shake  of  his  head  might  mean 
anything.  The  medical  evidence  must  be  excluded 
altogether. 

In  R.  V.  Christie^  (2  RusselU  p.  764.)  The  wound 
was  very  bad.  The  surgeon  gave  very  slight  hope, — yet 
Abbott^  C.  J.,  rejected  the  evidence.  Here  the  surgeon 
gave  much  more  hope,  and  the  wpund  was  slight. 

They  are  the  last  words  that  passed  between  the 
surgeon  and  the  deceased.  Therefore,  up  to  the  last, 
the  deceased  must  be  taken  to  have  felt  hope. 

The  policeman's  ofier  would  lead  the  deceased  to 
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1844.      think  there  was  hope.     The  despondency  of  the  de« 
Mich.  T.     ceased  is  a  vague  term ;  it  cannot  imply  apprehension 
Howell's   of  instant  death.    His  expressions  were  such  as  often 
Case.       figiii  fpQin  gj^i^  meU)  even  though  they  are  in  no  appre- 
hension of  death.     "  I  will  never  get  over  this !"    In 
Van  ButchelVs  case,  (3  Russell^  755),  the  expression 
of  the  deceased  is  almost  identical  with  this, — yet  it 
was  rejected.     His  state  of  indifference  is  nothing  to 
the  purpose. — Sick  people  are  indifferent. 

Alderson  B He  said,  *^  I  am  dying." 

PrendergasL  But  he  adds,  "  send  for  a  doctor," 
which  shows  that  he  thought  he  might  be  s^ved. 

Alderson  B. — He  might  want  the  doctor  to  re- 
lieve him  from  pain^  not  from  death.  When  die 
doctor  comes,  he  says,  **  I  am  dying." 

PrendergasL  He  says  nothing  about  the  disposal 
of  his  property  ;  takes  no  farewell  of  his  friends.  Two 
proposals  are  made  to  him ;  to  send  for  a  priest  and 
for  a  magistrate.  The  deceased  must  be  assumed  to 
have  had  some  sense  of  religion,  otherwise  his  state- 
ment would  have  no  sanction,  and  considering  the 
extreme  importance  which  Roman  Catholics  attach  to 
absolution,  it  seems  clear,  from  the  answer  he  gave 
respecting  the  priest,  that  he  did  not  think  his  end 
approaching.  For  the  declining  the  attendance  of  the 
priest  amounts  to  declining  confession,  absolution,  and 
extreme  unction.  In  Minion's  case,  (2  Russell^  760), 
the  fact  of  a  person  having  received  extreme  unction, 
was  considered  evidence  that  she  thought  herself 
in  a  dying  state;  this  case  is  the  converse  of  that ;  and, 
therefore,  affords  a  presumption  that  the  deceased  did 
not  think  himself  dying.  Further,  the  deceased  not 
only  declined^  but  also  put  off  having  his  deposition 
taken.  This  shows  that  be  contemplated  making 
another  declaration  ;  but  a  dying  declaration  must,  at 
all  events,  be  a  final  declaration. 
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Otardon^  for  the  Crown,  was  stopped  by  the  Court.        1844. 

Lord  Denman  C.  J. — We  all  think  the  case  beyond     Mich.T. 
all  doubt     Danger  existed.    The  prisoner  clearly    HowbIl'i 
thought  he  was  dying,  and  had  no  hope  of  recovering. 
There  is  no  ground  for  holding  his  declaration  inad- 
missible. 


Case. 


REGINA  V.  JOHN  O'BRIAN,  THOMAS  ROGAN, 
DANIEL    DONOVAN.    DANIEL   POWER, 
WILLIAM  QUINN,  (and  JOHN  M'CANN,  not      jg^ 
.   in  custody).  Mich.  T. 

This  case  was  tried  before  Mr.  Justice  Cresswell,  at  ^J^^™| 
the  Summer  Assizes  for  the  county  of  York,  a.d.  1844.  chained 

J   0*B   that 

The  first  count  in  the  indictment  charged  all  the  h^tmiithqf 
parties,  as  principals  in  the  first  degree,  with   the  ^^^^a 
murder  of  Benjamin  Gott,  by  beating  him  with  fists  of  his  malice 
and  kicking  him,  which  was  not  sustained  by  the  g^kdie? 
evidence.     The    indictment    contained    three    other  ccayd  with  a 
counts  in  the  following  words : —  which  said 

Second  count.    And  the  jurors  aforesaid,  upon  their  dwOTscd^^ 
oath  aforesaid,  do  further  present  that  John  0*Brian^  **1  »f'** 
late  of  the  parish  of  Bradford  in  the  said  county  of  thatT.  R.i 

D.  D.,  &c., 
on  the  day 
wnd  fear  firai  qforetaH  at  the  parish  aforesaid,  feloniously  and  of  their  malice  afore- 
thought, were  present  aiding  and  abetting  the  said  J.  O'B.  tkefdony  kut  qforesaii  to 
do  and  commit ;  and  the  jurors,  &c.,  say  that  the  said  J.  0*B.,  T.  R.,  D.  D.,  &c.,  him 
the  deceased  in  manner  and  form  last  aforesaid,  feloniously  and  of  their  malice  afore- 
thought, did  kill  and  murder. 

Third  count  charged  T.  R.  that  he  on  27th  May,  a  certam  stone  feloniously  and  of  his 
malice  aforethought,  cast  and  threw,  and  with  the  said  stone  so  cast  and  thrown  struck 
deceased,  of  which  said  mortal  blow  deceased  died  on  29th  May :  that  J.  O'B.,  D.  D^ 
&c.  (same  as  above). 

Objection :  1.  That  the  indictment  was  incdtasistent  in  charging  the  principals  in  the 
second  degree,  with  committing  the  felony  at  the  time  of  the  stroke,  whereas  it  was  no 
felony  till  the  time  of  the  death.  2.  That  the  general  verdict  of  guilty,  left  it  uncertain 
which  was  the  cause  of  the  death,  the  stick  or  the  stone  j  and  that  therefore  no  judgment 
could  be  entend  on  either. 

Held:  1.  The  form  of  the  indictment  good.  2.  The  alleged  generality  of  the  verdict 
immaterial,  the  mode  of  death  being  substantially  the  same. 


n 
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1844.       York,  labourer,  not  having  the  fear  of  God  before  his 

Mich.  T.     eyes,  on  the  day  first  aforewAd  in  the  year  aforesaid^ 

O'Brian's    with  force  and  arms  at  the  parish  aforesaid  in  the 

^^^'  county  aforesaid,  in  and  upon  the  said  Benjamin  Gott, 
in  the  peace  of  God  and  of  our  said  Lady  the  Queen, 
then  and  there  being,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  -did  make  an  assault,  and  that 
the  said  John  O^Brian^  with  a  certain  stich  of  the 
value  of  twopence,  which  he  the  said  John  O^Brian^ 
in  his  right  hand  then  and  there  had  and  held,  the 
said  Benjamin  Gott^  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  strike,  beat^ 
bruise,  and  wound.  And  that  the  said  John  O^ Brian, 
with  the  stick  aforesaid  so  held  by  him  as  aforesaid, 
the  said  Benjandn  Grott,  in  and  upon  the  right  side  of 
the  head  of  him  the  said  Benjamin  Gott,  then  and 
there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  strike,  beat,  bruise,  and  wound,  giving 
to  the  said  Benjamin  Gott,  then  and  there  with  the 
stick  aforesaid  so  as  aforesaid  by  the  said  John  O' Brian 
in  his  right  hand  then  and  there  had  and  held  as 
aforesaid,  in  and  upon  the  said  right  side  of  the  head 
of  him  the  said  Benjamin  Gfott,  one  mortal  wound, 
bruise,  and  contusion  of  the  length  of  three  inches  and 
of  the  depth  of  one  inch,  of  which  said  last  mentioned 
mortal  wound,  bruise,  and  contusion,  the  said  Benjamin 
Gott,  from  the  twenty-seventh  day  of  May  in  the  year 
aforesaid,  until  the  twenty-ninth  day  of  the  same  month 
of  May  in  the  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  did  languish  and  languishing 
did  live,  on  which  said  twenty-ninth  day  of  May  in  the 
year  aforesaid,  the  said  Benjamin  Gott,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  of  the  said  last- 
mentioned  mortal  wound,  bruise,  and  contusion,  died. 
And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do 
further  present  that  Thomas  Rogan,  late  of  the  parish 
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aforesaid,  labourer,  Daniel  Donovan,  late  of  the  pieirish       1844. 
aforesaid,  labourer,  Daniel  Power,  late  of  the  parish     Mich.  T. 
aforesaid,  labourer,  William  Qtitnn,  late  of  the  parish    0'Bbian*s 
aforesaid,  labourer,  and  John  3f  *  Conn,  late  of  the  same       ^^^'^' 
parish,  labourer,  on  the  day  and  year  first  aforesaid^ 
at  the  parish  aforesaid,  in  the  county  aforesaid,  with 
force  and   arms  feloniously,  wilfully,   and  of  their 
malice  aforethought,  were  present  aiding,  abetting,  and 
assisting  the  said  John  O* Brian  the  felony  last  afore- 
said to  do  and  commit,  and  so  the  jurors  aforesaid  upon 
their  oath  aforesaid,  do  say  that  they  the  said  John 
O* Brian,  the  said  Thomas  Rogan,  the  said  Danid 
Donovan,  the  said  Daniel  Power,  the  said  William 
Quinn,  and  the  said  John  M^Cann,  him  the  said 
Benjamin  Gott,  in  tnanner  and  form  last  aforesaid, 
feloniously,  wilfully,  and  of  their  malice  aforethought, 
did  kill  and  murder,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace 
of  our  said  Lady  the  Queen  her  crown  and  dignity. 

Third  count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid,  do  further  present,  that  s^erwards,  to 
wit,  on  the  day  and  year  first  aforesaid,  with  force  and 
arms  at  the  parish  aforesaid,  in  the  county  aforesaid, 
the  said  Thomas  Rogan,  not  having  the  fear  of  God 
before  his  eyes,  in  and  upon  the  said  Benjamin  Gott, 
in  the  peace  of  God  and  our  said  Lady  the  Queen  then 
and  there  being,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  make  an  assault,  and  that 
the  said  Thomas  Rogan  a  certain  stone  of  no  value 
which  he  the  said  Thomas  Rogan  in  his  right  hand 
then  and  there  had  and  held,  to,  against,  and  upon 
the  said  Benjamin  Gott  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  cast  and 
throw,  and  that  the  said  Thomas  Rogan  with  the  stone 
aforesaid  so  cast  and  thrown  by  him  as  aforesaid, 
the  said  Benjamin  Gott  in  and  upon  the  right  side  of 
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1844,      the  head  of  him  the  said  Benjamin  Gott,  tbea  and 

Mich.T.     there  feloniously,  wilfully,  and  of  his  malice  afore- 

O'Bman's    thought,  did  strike^  waund^  and  brtuse^  giving  to  the 

^^^^'  said  Benjamin  Oott  then  and  there  with  the  stone 
aforesaid  so  as  aforesaid  by  the  said  Thomas  Rogan 
cast  and  thrown^  in  and  upon  the  right  side  of  the 
head  of  him  the  said  Benjamn  Ghttj  one  mortal 
wound,  bruise,  and  contusion  of  the  length  of  three 
inches  and  of  the  depth  of  one  inch,  of  which  said 
last-^mentioned  mortal  wound,  bruise,  and  contusion 
the  said  Benjamin  Gotty  from  the  twenty-seventh  day 
of  May  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty  four  ^  until  the  twenty-ninth  day  of 
the  same  month  of  May  in  the  year  last  aforesaid^  at 
the  parish  aforesaid^  in  the  county  aforesaid^  did  lan- 
guish and  languishing  did  live^  on  which  said  twenty- 
ninth  day  of  May  in  the  year  last  aforesaid^  the  said 
Benjamin  Gott  at  the  parish  aforesaid,  in  the  county 
aforesaid,  of  the  last-mentioned  mortal  wound,  bruise, 
and  contusion  d&ed.  And  the  jurors  aforesaid  on  their 
oath  aforesaid,  do  further  present  that  the  said  John 
O'Briany  the  said  Darnel  Donovan^  the  said  Daniel 
Power y  the  said  William  Quinn^  and  the  said  John 
M^Cann^  on  the  day  and  year  first  aforesaid^  with 
force  and  arms,  at  the  parish  aforesaid^  in  the  county 
aforesaid,  feloniously,  wilfully,  and  of  their  malice 
aforethought  tc^er^  present,  aiding,  abetting,  and  as- 
*sisting  the  said  Thomas  Rogan,  the  felony  last  afore- 
said to  do  and  commit.  And  so  the  jurors  aforesaid 
on  their  oath  aforesaid,  do  say  that  the  said  Thomas 
Rogan,  the  said  John  O^Brian,  the  said  Daniel 
Donovan,  the  said  Daniel  Power,  the  said  William 
Quinn,  and  the  said  John  M^Cann,  in  manner  and 
form  last  aforesaid,  the  said  Benjamin  Gott  felo- 
niously, wilfully,  and  of  their  malice  aforethought, 
did  kill  and  murder,  against  tHe  form  of  the  statute 


Case. 
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in  such  case  made  and  provided,  and  against  the       1844. 
peace  of  our  said  Lady  the  Queen,  her  crown  and     Mich.T. 
dignity.  O'Bbiam'b 

Fourth  count.  And  the  jurors  aforesaid  on  their 
oath  aforesaid,  do  further  present  that  afterwards,  to 
wit,  on  the  day  and  year  first  aforesaid^  with  force 
and  armSf  at  the  parish  aforesaid^  in  the  county  afore- 
saidf  the  said  Thomas  Rogan^  not  having  the  fear  of 
God  before  his  eyes,  in  and  upon  the  said  Benjamin 
Gotty  in  the  peace  of  Grod  and  our  said  Lady  the 
Queen,  then  and  there  being,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  make  an  assault, 
and  that  the  said  ThoTnas  Rogan  tmth  a  certain  stick 
of  the  value  of  twopence,  which  he  the  said  Thomas 
Rogan  in  his  right  hand  then  and  there  had  and  held 
the  said  Benjamin  Gott  to  and  against  the  ground  then 
and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  strike^  beat^  cast^  and  throto^  and  that  the 
said  Thomas  Rogan  with  both  the  hands  and  feet  of  him 
the  said  Thomas  Rogan^  then  and  there  and  whilst  the 
said  Benjamin  Gott  was  so  lying  on  the  ground,  the 
said  Thomas  Rogan  in  and  upon  the  head,  stomach, 
back,  and  sides  of  him  the  said  jPenjamin  Gott^  then 
and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  strikcy  beat^  and  Mck.  And  that  the  said 
Thomas  Rogan  with  the  said  last-mentioned  stick, 
which  he  the  said  Thomas  Rogan  in  his  right  hand 
then  and  there  had  and  held  as  last  aforesaid,  then 
and  there  and  whilst  the  said  Benjamin  Gott  was  so 
lying  on  the  ground  as  last  aforesaid,  in  and  upon  the 
head,  stomach,  back,  and  sides  of  him  the  said  Benjamin 
Cfott,  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  strike  and  beat^  giving  to  the 
saidBenjamin  Gott  then  and  there  as  well  by  the  striking^ 
beating  J  and  casting  him  the  said  Benjamin  Gott  to  the 
ground  as  aforesaid^  as  also  by  the  striking,  beating. 
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1844.  and  kicking  the  said  Benjamin  Gott  with  the  hands  and 
Mich.  T.  feet  of  him  the  said  Thomas  Rogan  as  aforesaid^  as  also 
O'Brian'b  ^y  i^^  striking  and  beating  of  the  said  Benjamin  Gott 
^^^*  with  the  said  last-mentioned  stick  which  be  the  said 
Thomas  Rogan  in  his  right  hand  so  had  and  held  as 
last  aforesaid,  whilst  he  the  said  Benjamin  Gott  was  so 
lying  on  the  ground  as  aforesaid,  in  manner  afore- 
said, several  mortal  bruises,  wounds^  and  contusions,  in 
and  upon  the  head,  stomach,  back,  and  sides  of  him 
the  said  Benjamin  Gott,  of  which  said  several  last- 
mentioned  mortal  bruises,  wounds,  and  contusions,  the 
said  Benjamin  Cfott  from  the  twenty -seoenth  day  of 
May  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty  four  J  until  the  twenty-ninth  day  of  the 
same  month  of  May  m  the  year  last  aforesaid,  in  the 
parish  aforesaid,  in  the  county  aforesaid,  did  languish 
and  languishing  did  live,  on  which  said  twenty-ninth 
day  of  May  in  the  year  last  aforesaid,  the  said  Ben- 
jamin Gott  at  the  parish  aforesaid,  in  the  county 
aforesaid,  of  the  said  several  last-mentioned  mortal 
bruises,  wounds,  and  contusions  died.  And  the  jurors 
aforesaid  on  their  oath  aforesaid,  do  further  present 
that  the  said  John  O* Brian,  the  said  Daniel  Donovan, 
the  said  Daniel  Power,  the  said  William  Quinn,  and 
the  said  John  M^Cann,  on  the  day  and  year  first 
aforesaid,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  feloniously,  wilfully,  and  of 
their  malice  aforethought,  were  present  aiding,  abet- 
ting, and  assisting  the  said  Thomas  Rogan  the  felony 
last  aforesaid  to  do  and  commit.  And  so  the  jurors 
aforesaid  on  their  oath  aforesaid,  do  say  that  the  said 
Thomas  Rogan,  the  said  John  0*Brian,  the  said 
Daniel  Donovan,  the  said  Daniel  Power,  the  said 
William  Quinn,  and  the  said  John  M*Oann  in  manner 
and  form  last  aforesaid,  the  said  Benjamin  Gott  felo- 
niously, wilfully,  and  of  their  malice  aforethought,  did^ 
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kill  and  murder,  agaiDst  the  form  of  the  statute  in  such       1844. 
case  made  and  provided,  and  against  the  peace  of  our     ^ich.  T. 
said  Lady  the  Queen  her  crown  and  dignity.  O'Brian's 

The  deceased  was  one  of  a  baud  of  musicians,  all  of 
whom  lived  near  Bradford.  On  Whit  Monday  they 
were  hired  to  play  for  an  Orange  lodge,  who  met  in 
the  morning  and  marched  through  the  town  of  Brad- 
ford to  a  place  called  Thornton.  As  they  marched 
through  Bradford,  in  a  part  of  the  town  inhabited  by 
Irish  labourers,  the  band  played  the  Bojrne  Water,  &c., 
which  produced  a  good  deal  of  excitement  and  irrita* 
tion.  The  band  were  dismissed  at  Thornton  at  seven 
in  the  evening.  They  had  to  pass  through  Bradford 
on  their  way  home,  and  there  began  to  play  again.  A 
large  number  of  Irish,  men,  women,  and  children, 
assembled  and  pursued  them,  overtook  them  at  the 
outskirts  of  the  town,  and  began  an  attack  upon  them. 
Some  of  the  instruments  were  first  broken,  then  the 
musicians  were  beaten,  and  in  the  affray  Benjamin 
Oott  received  some  blows  on  the  head  from  a  stick, 
and  also  a  severe  blow  from  a  stone. 

Th^re  was  much  evidence  that  O' Brian  was  the 
man  who  struck  Gott  with  a  stick,  and  that  M^Cann 
struck  him  with  the  stone ;  but  that  was  left  in  doubt. 

Oott  was  afterwards  attended  by  a  surgeon,  and 
lived  two  days.  The  surgeon  made  a  post  mortem 
examination,  and  proved  that  there  were  two  ex- 
tensive fractures  of  the  skull  on  the  right  side  of  the 
head ;  one  above  the  ear  extending  three  inches  to- 
wards the  forehead,  the  other  at  the  base  of  the  skull, 
which  had  occasioned  a  considerable  effusion  of  blood 
on  the  brain.  He  was  of  opinion  that  both  might  have 
been  caused  by  blows  from  a  stick,  but  the  latter  was 
more  probably  occasioned  by  a  stone ;  that  each  was 
by  itself  and  without  the  other  a  mortal  injury,  and 
that  he  could  not  say  which  caused  Oott's  death. 
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1844.  In  summing  up,  the  learned  Judge  told  the  jury 

Mich.  T.     that  if  they  thought  Gott  died  of  a  wound  given  by  a 
O'Brian'b    stic^9  the  cause  of  death  laid  in  the  second  count  was 
proved. 

That  if  he  died  of  a  wound  given  by  a  stone  the 
cause  of  death  laid  in  the  third  count  was  proved. 

The  jury  found  all  the  prisoners  guilty  of  man- 
slaughter. 

ffeaton  then  contended  for  the  prisoners  that  no 
judgment  could  be  pronounced  against  them,  the  in- 
dictment being  defective  in  the  part  charging  certain 
of  the  prisoners  as  principals  in  the  second  degree ;  the 
allegation  that  they  were  present  aiding  and  abetting 
in  the  committing  of  the  felony  aforesaid  being  alto- 
gether uncertain,  (see  HeydorCs  case,  4  Co.),  and  the 
finding  of  the  jury  leaving  it  uncertain  whether  the 
deceased  was  killed  by  blows  from  a  stick,  as  alleged 
in  the  second  count,  or  by  a  blow  from  a  stone,  as 
alleged  in  the  third  count. 

Hie  learned  Judge  requested  the  opinion  of  the 
Judges  whether,  upon  this  indictment  and  findings 
judgment  could  be  pronounced  against  all  or  any  and 
which  of  the  prisoners  ? 

All  the  Judges  were  present  except  Patteson  J. 
and  Alderson  B. 

Heaton  for  the  prisoner  O' Brian. 
Wilkins  for  the  two  principals,  in  the  second  degree^ 
Donofoan  and  Quin. 
Bliss  for  the  Crown. 

Judgment  ought  to  be  arrested  on  two  grounds* 
First,  the  indictment  is  inconsistent  in  charging  the  prin- 
cipals in  the  second  degree,  with  aiding  and  abetting 
in  the  committing  of  the  said  felony,  on  the  day  and 
y^ar first  aforesaid;  since  the  felony  was  not  completed 
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till  the  day  afterwards  mentioned^  namely,  the  29th      1844. 
May,  when  the  deceased  died*     Secondly,  the  verdict     Mich.  T. 
is  wrongly  taken,  inasmuch  as  it  leaves  it  quite  un-    O'Bbian's 
certain,  whether  the  finding  of  the  jury  is  on  the  second 
or  on  the  third  count  of  the  indictment 

As  to  the  first  point :  a  perfect  record  should  ex- 
hibit an  intelligible  description  and  history  of  the  case  ; 
but  the  second  count  of  this  indictment  is  inconsistent 
and  unintelligible :  For  in  all  cases  of  murder  and 
manslaughter,  the  felony  dates  from  the  day  of  the 
death  {Cokeys  2nd  Inst.  320) ;  but  here  the  accessaries 
are  charged  with  aiding,  &c.  to  commit  the  said  felony 
on  the  27th,  when  it  was  in  truth  no  felony  at  all  till 
the  29th«  In  HeydarCs  case,  Co.  Rep.  iv.  41  b.  The 
sixth  exception  was,  because  the  wound  was  given, 
the  4th  day  of  August^  and  the  death  was  on  the  19th 
day  of  December f  next  ensuing  ;  and  the  indictment 
said  that  prted.  T.  3f.,  W.  Jfef.,  &c.,  tempore  felonim 
etmurdred*  pttBd'  facV  scilicet^A  Augnsti^  ^c.felonuB 
fuerunt prtBsenteSj  ^c,  adfeUmiam  et  murdrum  prted' 
%nfarm&pr<Bd*faciend^  and  the  Court  said,  they  had 
often  adjudged  indictments  insufficient,  when  the 
stroke  is  one  day  and  the  death  another,  and  the  jury 
conclude^  the  murder  or  homicide  to  be  committed 
the  first  day  ;  and  the  indictment  was  accordingly  held 
repugnant  and  insufficient  as  to  the  said  T.M.y  W.M., 
&c.,  for  no  felony  was  committed  till  the  death,  and 
none  shall  be  adjudged  a  felon  by  relation,  which  is 
but  a  fiction  of  the  law  ;  there  the  objection  is  exactly 
the  same ;  on  the  27  th  no  felony  was  .committed 
because  the  death  did  not  ensue  till  the  29th. 

Maulb  J. — ^There  is  another  objection.  It  is  not 
averred  in  the  indictment  that  they  were  present  at 
the  time  of  the  blow  struck ;  for  all  that  appeared  on 
the  record,  they  might  have  been  in  some  other  part 
of  the  parish . 

VOL.  I.  c 
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1844^ As  to  the  second  point — the  general  verdict  of 

Aiich.  T.  guilty  is  bad,  because  different  means  of  death  are 
O'fiuiAN's  averred  in  the  different  counts.  The  second  count 
charges,  that  he  struck  with  a  stick ;  the  third,  that 
he  threw  a  stone.  These  are  substantially  different 
causes  of  death.  {Kelly's  case,  R.  &  M.  C.  G.  113). 
There,  if  the  stone  had  been  said  to  be  held  in  his  hand, 
perhaps  it  might  have  been  good ;  but  he  is  said  to 
have  cast  and  thrown  it,  which  is  materially  different* 

Bliss  for  the  Crown. 

1st.  In  HeydovLS  case,  the  indictment  was  drawn 
differently  to  the  present  one.  2nd,  That  case  has 
been  shaken  by  subsequent  decisions. 

1st.  The  repugnancy  in  HeydotCs  case  was  this: 
The  date  of  the  death  was  laid  as  the  date  of  the  blow, 
and  then  the  date  as  to  the  accessaries  becomes  incon- 
sistent apd  impossible.  But  in  the  present  case,  there 
is  no  such  objection ;  for  it  is  not  alleged  that  they 
were  present  at  the  time  of  the  felony^  but  at  the  day 
of  the  stroke^  they  were  aiding  to  commit  the  felony, 
i.  6.  to  commit  the  act  which  subsequently  became  a 
felony.  In  HeydofCs  case,  the  repugnancy  was  that 
the  stroke  was  on  one  day,  the  death  and  consequently 
the  felony  at  another ;  and  then  they  were  said  to  be 
present  at  the  day  of  the  stroke  aiding  in  the  felony. 
The  scilicet  there  does  not  cure,  but  increases  the 
repugnancy ;  here  the  repugnancy  is  avoided,  by 
saying,  that  they  were  present  aiding  to  commit  a 
felony.  For  that  is  a  very  different  thing  from  averring 
that  a  felony  was  then  actually  committed.  In 
Heydon* s  casey  the  word  ^^faciend\''  means  a  felony 
being  about  to  be  done ;  the  beginning  of  a  felony 
which  was  afterwards  continued.  But  here  there  is  no 
express  averment  that  the  felony  was  committed  at  the 
time;  nor  any  repugnancy  by  the  introduction  a 
scilicet.     If  any  time  is  laid,  it  must  be  either  the  day 
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of  the  death,  or  the  day  of  the  stroke.     If  it  were  laid       1844. 
on  the  day  of  the  death,  it  would  be  open  to  the     Mich.  T. 
objection  in  Heydon^s  case.  O'Brian's 

Maule  J. — It  is  necessary  to  aver  that  they  were 
present  at  the  time  of  the  striking. 

Bliss.  Yes !  but  if  any  time  is  alleged,  it  must  be 
the  day  of  the  stroke.  (Hawkins,  PL  Cr.  B.  2,  c.  23, 
s.  88.)  The  best  way  is  to  state  generally  that  they 
were  present,  as  is  recommended  by  many  books, 
owing  to  the  difficulty  of  understanding  Het/don's 
case. 

The  doubts  suggested  byiSeyefon'^case  only  continued 
as  long  as  Bay  was  Chief  Justice,  they  were  removed 
when  Papham  succeeded  him.  It  seems  to  have  been 
held  in  his  time,  that  either  way  of  laying  the  time  of 
the  killing  was  good, — either  on  the  day  of  the  stroke, 
or  the  day  of  the  death.  (See  Wameford^s  case,  1  Dyer, 
50  b.  note,  where  Popham,  then  Chief  Justice,  said 
that  it  had  been  so  held  by  the  two  Chief  Justices 
and  Chief  Baron  in  a  case  in  his  practice  about  the 
32  JB&sf.  four  years  subsequent  to  Heydon^s  case), 
and  Wmgfields  case,  Croke,  Eliz.  739.  These  cases 
materially  a£Pect  the  authority  of  Heydon's  case.  (See 
also  perPaWesow,  J. in  Hargrave's  case,  6  C.  &  P.  170.) 
In  the  case  of  Tilley  v/WyCy  Cro.  JSliz.  176,  two  days 
were  mentioned,  one,  that  of  the  stroke,  the  other  of 
the  death ;  and  it  was  averred  that  the  said  A.  Wye, 
senior  fait  adtunc  et  ibidem  prtBsens  abettans  et  com- 
fortanSf  the  said^.  Wyejunior^  the  felony  and  murder 
aforesaid  to  do.  It  was  objected,  that  it  was  uncertain 
to  which  of  the  days  it  is  to  be  referred.  But  curia 
centra. — For  when  it  is  said  that  he  was  adtunc  et 
ibidem  prtesens,  &c.  to  the  felony  and  murder  in 
manner  aforesaid  doing,  this  must  refer  to  the  time  of 
the  stroke  by  which  the  felony  was  done.  And 
Wray,  C.  J.  said,  "as  it  is  now,  it  is  well  enough; 

c  2 
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1844.       for  it  is,  that  he  was  adtunc  et  ibidem  prtBsens^  and 

Mich.  T.     cannot  be  intended,  but  he  was  present  at  the  same 

O'Brian'8    iiistant  of  time."     And  of  this  opinion  were  the  other 

Case.       justices.     In  the   present  case,  all   that  is  done,  is 
expressly  to  aver  the  day  which  they  there  said  must 
be  intended.     In  East's  PL  Cr.  vol.  1,  351,  it  is  said, 
*^  the  statement  should  in  all  cases  be  laid  to  the 
stroke,  not  to  the  death,  if  they  are  laid  in  different 
days:   or  the  allegation   may  be  general,  that  the 
defendant  was  present,  aiding  and  abetting  at  the 
felony  and  murder  as  aforesaid,  committed  in  manner 
and  form  aforesaid."     By  referring  the  felony  to  the 
time  of  the  stroke,  and  not  to  that  of  the  death,  no 
hardship  can  result  to  a  prisoner ;   whereas  in  the 
other  way  there  might ;  for  supposing  a  blow  given 
by  a  non  compos^  and  at  the  time  of  the  death,  the 
party  became  compos^  the  doctrine  of  relation  would 
work   grievous  injustice  if  the  crime  was  to  date 
from  the  time  of  the  death.     It  is  not  necessary  to 
allege  that  the  prisoners  were  present  at  the  time  of 
the  committing  the  felony.     The  better  way  is  to  lay 
it  generally,  without  any  allegation  of  time  and  place; 
as  otherwise  there  must  either   be  the  repugnance 
mentioned  in  HeydorCs  case,  or  the  greater  repug- 
nance of  laying  it  at  the  time  otthe  death. 

3rd.  The  third  count  charges  the  death  by  a  stone 
cast :  and  the  general  verdict  may  be  held  to  be  given 
on  that  or  on  any  one  of  the  counts.  There  can  be  no 
ai^ument  raised  from  the  discrepancy  of  one  count 
with  another. 

Pollock  C.  B. — ^The  jury  have  found  a  verdict  on 
all  three  counts,  and  they  are  repugnant.  It  is  as 
though  they  had  found  a  special  verdict,  leaving  it 
uncertain  which  caused  the  death. 

Cresswell  J. — No!  I  left  it  to  the  jury  expressly 
that  if  they  thought  that  either  cause  was  enough. 
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they  would  find  hiip  guilty;  and  they  found  a  general       1844. 
verdict.  Mich.  T. 

Lord  Denman. — But  which  count  is  judgment  to    o'Brian's 
be  given  on  ?    The  death  cannot  have  been  caused  by 
one  and  both. 

Parke  B. — The  jury  don't  say  which  caused  the 
death :  judgment  may  be  given  on  either  one  or  the 
other,  if  the  causes  of  death  are  not  inconsistent. 

Coleridge  J. — If  we  think  them  iDconsistent,  then 
the  verdict  is  uncertain  and  the  di£5iculty  arises. 
The  question  is,  whether,  if  we  hold  that  striking  with 
a  stick  is  the  same  offence  as  striking  with  a  stone 
thrown,  we  may  not  be  laying  down  a  rule  which  will 
make  description  vague  and  mislead  in  future  ? 

Cresswell  J. — I  felt  that  if  the  causes  of  death 
were  inconsistent  there  would  be  great  difficulty  in 
passing  judgment  on  this  indictment;  so  I  reserved 
that  question. 

Parke  B. — If  there  are  two  causes  of  death  laid 
— a  poisoning  and  a  blow ;  and  the  jury  say  they 
don't  know  which  caused  the  death,  there'll  be  a 
difficulty. 

Cresswell  J. — I  told  the  jury,  if  they  should  find 
that  he  died  of  either  the  stick  or  the  stone,  they  might 
find  him  guilty  of  either;  there  was  no  count  charging 
a  killing  by  both  the  stick  and  the  stone. 

ffeaton  replied. 

Bliss  referred  the  count  to  Mackally's  case,  9  Coke 
Rep.  67  a.  *'  If  a  man  is  indicted,  that  he  with  a  dagger 
gave  another  a  mortal  wound  upon  which  he  died, 
and  in  evidence  it  is  proved  that  he  gave  the  wound 
with  a  sword,  rapier,  stafi^,  or  bill,  in  that  case  the 
offender  ought  to  be  found  guilty,  for  the  substance  of 
the  matter  is,  that  the  party  indicted  has  given  him  a 
mortal  wound  whereof  he  died,  and  the  circumstance 
of  the  manner  of  the  weapon  is  not  material  in  the 
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1844. 


Mich.  T. 

O'Brian's 
Case. 


case  of  indictment ;  and  yet  such  circumstance  ought 
not  to  be  omitted,  but  some  weapon  ought  to  be 
mentioned  in  the  indictment."  And  i2.  v.  Waters^ 
7  C.  &  P.  250.  Lord  JDenman  there  held  that  where  a 
prisoner  was  charged  with  suffocating  the  deceased  by  a 
placing  of  the  hand  on  her  mouth,  this  allegation  is 
made  out  if  the  jury  are  satisfied  that  any  violent 
means  were  used  to  stop  the  respiration  of  the 
deceased.  Cur.  adv.  vult. 


Afterwards  the  Judges  decided  on  the  authority  of 
the  cases  cited  on  the  part  of  the  Crown,  that  the  form 
of  the  indictment  was  correct  Also,  that  there  was 
no  difference  between  the  legal  effect  of  the  second 
and  third  counts ;  the  mode  of  death  being  substan- 
tially the  same  in  both,  although  a  stick  was  alleged 
to  be  used  in  one  count,  and  a  stone  in  another.  The 
doubt  of  the  jury  was  therefore  immaterial. 


1844. 


REGINA  V.  JOHN  BOWEN. 


Mich.  T. 


The  prisoner  was  tried  before  Chief  Justice  Tmdal^ 
^"cJ^.'^     at  the  Summer  Assizes  1844,  for  the  county  of  Wor- 
Indictment     c^ster,  for  felony ,  under  the  1 1  Geo.  4  &  1  Wm.  4, 

under  11  G.  4   c.  66,8.  20. 

c.66» 8.20, for  The  first  count  of  the  indictment  charged,  that  the 
def^?ng!and  ^^^  ^^^^  Bowen  on  &c.,  with  force  and  arms  at  &c., 
injurinffare-  feloniously  and  wilfully  did  destroy ^  deface  and  imure 

foster  of  bap- 
tisms, mar- 

riages,  and  burials.  Objection.  I.  That  there  was  neither  a  destroying,  defacing,  nor 
injuring  within  the  stats,  because  the  register  when  produced  had  the  torn  piece 
pasted  in,  and  was  as  legible  as  before.  2.  That  the  indictment  was  bad  for  uncertainty, 
for  alleging  three  distinct  and  different  oflfences.  3.  For  not  containing  an  express  aver- 
ment of  a  scienter.   Indictment  held  good  on  all  points. 
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a  certain   register  of  the  baptisms,   marriages  and       1844. 
barials,  to  wit,  the  register  of  baptisms,  marriages     Mich.T, 
and  burials  of  the  parish  of  Croome  d'Abitot^  in  the     bowbn's 
county  of  Worcester,  which  said  register  then,  viz.,  be- 
fore and  at  the  time  of  destrayingf  defadmg  and  injur- 
big  thereof  as  aforesaid,  was  Uiere,  to  wit,  at  &c.,  kept 
by  and  in  the  custody  of  &c*,  then  and  there  being  the 
rector  of  the  parish  of  Croome  d'Abitot,  against  the 
form  of  the  statute,  &c* 

There  were  twenty-three  other  counts  in  the  indict- 
ment, but  the  whole  of  the  objections  taken  at  the 
trial  arose  upon  the  first  count ;  a  copy  of  the  whole 
indictment,  however,  was  produced  at  the  meeting  of 
the  Judges. 

The  prisoner  was  employed,  as  stated  by  the  wit- 
nesses, ^Mn  getting  up  the  pedigree  of  Mr.  John 
Wood,"  claiming  as  heir-at-law  to  the  late  Mr.  James 
Wood  of  Gloucester,  and  called  on  three  several  occa- 
sions to  search  the  register  of  Croome  d'Abitot ;  and 
on  the  last  occasion,  whilst  the  curate  was  looking  into 
the  iron  chest  for  another  parish  book,  and  had  his 
back  turned,  the  prisoner  tore  off  the  lower  portion  of 
one  of  the  leaves  of  the  parish  register.  The  part  of 
the  leaf  was  torn  off,  and  entirely  separated  from  the 
residue. 

The  defence  was  that  it  was  torn  off  by  accident,  but 
the  point  being  left  to  the  jury  they  found  it  was  done 
wilfully;  and  the  Chief  Justice  expressed  himself 
satisfied  that  the  finding  of  the  jui^  was  proper,  upon 
the  facts  in  evidence  before  them. 

The  counsel  for  the  prisoner  objected : — 

Ist  That  this  was  neither  a  destroying,  nor  defacing, 
Dor  injuring,  within  the  meaning  of  the  statute,  inas- 
much as  the  register,  when  produced,  had  the  torn 
piece  pasted  to  the  residue  of  the  leaf,  and  was  as 
legible  as  before. 
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1844.  The  Chief  Justice  thought,  however,  that  at  the 

Mich.  T.     time  it  was  actually  torn  off  and  separated  the  register 
Bowkn'8     was  defaced,  or  at  all  events  injured  within  the  meaning 
^''      of  the  Act. 

2nd.  That  the  indictment  was  bad,  inasmuch  as  it 
stated  three  distinct  and  different  offences,  viz.,  the 
destroying,  defacing  Bnd  injuring  the  parish  register; 
but  the  Chief  Justice  thought  that  the  language  of  the 
statute  having  been  followed,  it  was  no  objection  that 
the  offences  were  charged  cumulatively  though  one 
only  was  proved.     {Fuller's  case,  Leach,  916.) 

3rd.  That  the  indictment  ought  to  have  contained 
a  charge  that  the  offence  was  committed  scienter^ 
but  the  Chief  Justice  thought  that  was  implied  from 
the  nature  of  the  offence  charged. 

However,  the  Chief  Justice  reserved  the  three 
points  for  the  opinion  of  the  Judges. 

AH  the  Judges  were  present,  except  Patteson  J., 
Aldbrbon  B.,  and  Erle  J. 

J.  W.  Smith  for  the  prisoner. 

There  are  three  objections  to  this  indictment: — 
First,  as  to  the  second  of  the  above  objections.  The 
indictment  is  bad  in  arrest  of  judgment  because  of 
multifariousness  in  stating  the  offence.  The  words  of 
the  Act  (1 1  Geo.  4  &  1  Wm.  4,  c.  66,  s.  20)  are,  "  If 
any  person  shall  wilfully  destroy,  deface  or  injure,  or 
cause  or  permit  to  be  destroyed,  defaced  or  injured, 
any  such  register  or  any  part  thereof  Destroying, 
defacing,  injuring,  are  three  distinct  felonies;  and 
therefore  the  count  is  bad  for  uncertainty,  as  it  leaves 
it  doubtful  which  offence  will  be  proceeded  on.  Ful* 
Urs  case,  Leach's  Cr.  C.  916, .  is  the  nearest  to  the 
present.  It  will  be  useful  to  review  the  state  of  the  law 
at  the   time  when  Fuller  s  case   was  decided.   Un- 
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certainty  in  an  indictment  was  always  held  fatal :  1844» 
want  of  singleness  was  held  to  be  a  fttult,  owing  to  its  Mich.  T 
involving  an  uncertainty.  The  Courts  held  that  one  Bowbn's 
offence  stated  uncertainty  was  as  bad  as  if  it  were  a 
statement  of  several  distinct  offences^  for  the  prisoner 
was  in  either  case  left  in  doubt  how  to  meet  the 
charge.  In  the  case  of  R.  v.  Roberts^  Carthew,  226^ 
the  prisoner  was  charged  that  he  injtute,  oppressive  et 
deceptive  cqnt  et  extarsit  de  dwersis  ligeis  jDomtni  re^^ 
^e.  ^c.  diversas  summaSf  ^c.  He  was  found  guilty, 
and  it  was  moved  in  arrest  of  judgment  that  the 
information  was  too  general  and  uncertain,  because  it 
did  not  allege  that  any  particular  person  or  any  par- 
ticular number  of  catde  was  ferried  over,  neither  did 
it  mention  any  particular  person  from  whom  the  ex- 
torted rates  were  taken,  which  it  ought  to  do,  that  the 
single  offence  might  certainly  appear  before  the  Court. 
The  whole  Court  was  of  that  opinion  ;  and  ffolt  C.  J. 
said,  ''  In  every  such  information  a  single  offence  ought 
to  be  laid  and  ascertained,  because  every  extortion 
from  every  particular  person  is  a  separate  and  distinct 
offence ;  and  therefore  they  ought  not  to  be  accumu- 
lated under  a  general  charge,  as  it  is  done  in  this 
case,  because  each  offence  requires  a  separate  and 
distinct  punishment  according  to  the  quantity  of  the 
offence ;  and  it  is  not  possible  for  the  Court  to  propor- 
tion the  fine  or  other  punishment  to  it,  unless  it  is 
singly  and  certainly  laid/'  So  that  that  case,  though 
now  it  would  probably  be  treated  as  a  case  of  objec- 
tionable generality  f  was  treated  then  as  a  case  of  want 
of  singleness. 

Pollock  C.  J. — This  case  would  have  resembled  it, 
had  it  been  for  defacing  divers  registers. 

Smith.  In  the  next  case  on  the  subject,  i2.  v. 
Clendon,  2  Ld.  Raym.  1572^  the  indictment  was  held 
bad  on  arrest  of  judgment  on  the  ground  of  duplidtjff 
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1844,  the  defendant  being  there  charged  in  one  indictment 
Mich.  T.  with  an  aasauit  and  battery  committed  on  two  pereons. 
Bow»«'8  I'he  objection  was  that  there  were  two  distinct  assaults 
Case.  HQ^  batteries,  and  could  not  be  joined  in  the  same  indict- 
ment. The  next  case  in  order  of  time,  and  just  before 
Fuller's  case,  was  R.  v.  Benfield  and  Saunders,  2  Bur- 
rows, 980.  The  substance  of  that  case  was,  that  the 
defendants  were  indicted  for  coming  on  the  public 
highway  before  the  prosecutor's  house  and  singing  two 
songs  concerning  the  prosecutor's  son  and  daughter, 
calculated  to  provoke  the  prosecutor  to  commit  a 
breach  of  the  peace.  The  objection  was,  that  an 
information  or  indictment  will  not  lie  for  publishing 
two  distinct  libels  upon  two  distinct  persons.  But  the 
Court  looked  upon  this  to  be  one  offence ;  the  gist  of 
the  charge  was  the  singing  these  songs  in  the  manner 
and  with  the  intent  charged  in  the  information.  This 
case  seems  to  be  against  me,  but  I  felt  bound  to  bring  it 
before  your  Lordships.  In  truth,  it  does  not  in  any 
way  affect  the  objection  of  multifariousness.  It  only 
amounts  to  this :  that  if  the  offence  is  one,  it  does  not 
matter  how  many  distinct  acts  go  to  make  up  that 
offence.  That  case  therefore  only  limits  the  general 
objection  of  uncertainty  and  multifariousness  to  cases 
where  there  is  a  real  uncertainty,  leaving  that  as  it  stood 
before.  Next  comes  Fuller's  case,  Leach,  916.  All 
the  argunients  and  all  the  omissions  in  that  case  are 
valuable  owing  to  the  great  ability  of  the  persons  by 
whom  it  was  argued.  The  third  objection  there  was 
that  the  second  count  of  the  indictment  comprehended 
two  distinct  offences,  viz.,  an  endeavour  to  seduce, 
entice,  and  stir  up  to  commit  mutiny ;  and  an  endea- 
vour to  seduce,  entice,  and  stir  up  to  commit  traitorous 
and  mutinous  practices. 

The  Court  said,  "  Probably  ii  will  be  found  to  be  a 
sufficient  answer  to  this  objection  that  (though  this 
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cbai^  might  have  been  branched  into  separate  of-  1844. 
fences)  the  whole  may  be  but  the  parts  of  one  feet  of  ^'^^'  '^- 
endeayour,  which  must  be  stated  as  it  is.  This  case  Bowkn'b 
decides  nothing  on  the  present  question :  two  things 
are  wanting.  In  order  to  make  it  a  parallel  to  the 
present  case  the  indictment  should  have  charged  the 
prisoner  with  enticing,  &c.,  first  to  one  of  the  acts, 
secondly  to  the  other.  Fuller^ s  case  is  in  truth  very 
like  BenfieUTs  case.  Moreover,  it  cannot  be  a  decisive 
authority,  for  no  judgment  was  given  on  the  second 
count,  though  an  intimation  of  the  opinion  of  the 
Court  was  thrown  out.  This  case  is  neither  for  nor 
against  me ;  but  it  seems  that  both  the  counsel  thought 
that  duplicity  was  bad,  for  no  attempt  was  made  to  say 
that  duplicity  was  not  a  iault ;  and  Perryn  B.  intimates 
that  the  Court  would  not  have  decided  that  the  joinder 
of  two  felonies  would  be  good ;  but  that  in  the  case 
before  them  the  endeavour  was  single,  though  made 
up  of  several  parts.'' 

In  the  case  of  R.  v.  Marshall,  1  Moody,  Cr.  C.  168, 
the  indictment  was  held  uncertain,  and  the  prisoner 
was  therefore  entitled  to  his  clergy  ;  because,  although 
whichever  kind  of  larceny  had  been  proved  would 
equally  have  disentitled  him  to  his  clergy,  yet  the  in- 
dictment ought  to  have  shown  the  specific  charge  on 
which  the  charge  was  founded.  There  could  not  then 
have  been  any  hardship  on  the  prisoner ;  the  only  ob- 
jection was  the  uncertainty  of  the  indictment. 

TiNDAL  C.  J. — ^There  the  objection  was  that  the 
indictment  was  not  certain  enough ;  here,  that  it  con- 
tains too  much. 

Parke  B. — What  do  yotu  say  to  the  count  for 
forgery,  containing  several  charges,  each  of  which  is 
a  distinct  offence  ? 

/.  W.  Smith.  Those  are  cases  of  tautology — forg- 
ing, and  causing  to  be  forged. 
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.1844.  GuRNEY  B. — They  are  all  distinct  offences, 

Mich^T.         WiLUAMS  J. — Set  oo  fire,  caused  to  be  set  on  fire 
Bowbn'8    and  destroyed. 

"®*  /.  W.  Smith.     As  to  the  case  of  forgery,  see  the 

King  v.  Stacker^  5  Mod.  Rep.  138,  where  the  offence 
was  laid  in  the  alternative,  and  it  was  held  ill  from 
uncertainty. 

Lord  Denman. — Because  there  two  acts  were  laid 
each  excluding  the  notion  of  the  other,  and  there  was 
no  statement  as  to  which  was  the  subject  of  the  charge. 

GuRNEY  B. — ^The  objection  to  the  alternative  is 
that  there  is  no  charge. at  all.  He  either  did  one 
thing  or  the  other.  But  there  is  no  specific  offence 
charged. 

Parke  B. — Offering,  disposing  of  and  putting  away. 
These  are  not  tautology ;  at  least  the  offering  and  dis- 
posing of  are  not.    What  do  you  say  to  that? 

«7.  W.  Smith.  These  are  usual,  but  not  therefore 
necessarily  good.  They  happen  not  to  have  been 
questioned.  Besides  in  those  indictments  there  is  this 
difference  : — If  there  were  a  count  laying  the  offence  as 
*'  offering  with  intent  to  defraud  A.,"  a  defrauding  of 
B.  would  not  support  it ;  but  here  the  act  is  made  the 
offence. 

There  is  no  substantial  objection  to  an  indictment 
in  the  alternative,  which  does  not  apply  to  this  case. 
The  jury  was  directed  that  any  one  of  the  acts  was 
felony,  and  that  a  proof  of  any  one  would  be  enough. 
What  difference  can  it  make,  whether  the  offence  be 
laid  in  the  alternative  or  the  copulative  ? 

Parke  B. — Your  objection  would  apply  to  every 
case  of  a  burglary  and  a  larceny.  There  would  be  first, 
the  burglary ;  secondly,  the  larceny :  thirdly,  the  com- 
pound or  simple  larceny ;  fourthly,  the  stealing  in  a 
^  dwelling  house. 

TiNDAL  C.  J. — ^This  is  one  set  of  facts ;  it  is  all 
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one  transaction;  the  prisoner  could  not  have  been       1844-. 
embarrassed.  Mich.  T. 

«7.  W.  Smith.    Yes,  because  if  he  had  been  indicted     Bowbn*s 
before  for  de&cing,  and  was  now  indicted  for  destroy- 
ing could  he  plead  autrefois  acquit  ? 

Pollock  C.  B. — He  might  now ;  he  might  say,  as 
to  so  much  of  the  indictment  as  relates  to  the  defacing 
autrefois  acquit. 

J.  W.  Smith.  Does  ^our  Lordship  hold  that  a 
prisoner  might  single  out  certain  epithets  in  an  indict- 
ment and  plead  to  them  ?  The  objection  is,  that  it  is 
left  uncertain  till  the  evidence  what  the  offence  will 
be :  not  that  two  offences  are  charged. 

Pollock  C-  B. — You  have  your  remedy  by  a  writ 
of  error  at  all  events. 

jr.  W.  Smith.  The  Chief  Justice  wished  to  save 
the  prisoner  that  expense,  and  therefore,  included  all 
these  points.  Mr.  Justice  Williams  said,  here  is  an 
offence  charged  which  may  all  consist  of  one  act.  The 
answer  seems,  that  it  is  not  certain  whether  the 
evidence  will  be  so  addressed  supposing  the  pri- 
soner to  have  an  option,  but  if  he  has  not,  then 
the  first  objection  arises,  that  there  was  no  distinctiont 
though  there  was  an  injury ;  for  that  was  found  to  be 
the  case;  and^  therefore,  all  the  felonies  were  not 
involved  in  the  act,  but  only  one,  or  at  most  two. 
And  it  seems  hard  that  the  prisoner  should  not  be 
able  to  say  this  is  uncertain  or  to  have  all  the  charges 
proved. 

The  third  point  is  nearly  the  same  as  the  third 
point  in  Fuller's  case.  The  Legislature  never  could 
mean  to  make  it  an  offence,  to  do  what  he  might  not 
know  to  be  an  offence :  for  it  is  possible  to  commit  the 
offence  without  knowing  that  the  book  was  a  parish 
register. 
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ft 

1844,  TiNDAL  C.  J. — But  the  charge  h  that  he  intended 

Mich.  T.     to  destroy  it.  "  Wilfully"  means  that, 
Bowbk'8        Parke  B. — It  is  quite  enough  to  say,  iii  this  stage 
^^^'       of  the  proceedings,  that  the  indictment  follows  the 
words  of  the  act. 

TiNDAL  C.  J. — The  point  left  to  the  jury  was, 
whether  he  did  it  intentionally^  or  by  accident. 

J.  W.  Smith.  The  question  is,  whether  knowingly 
mnst  not  be  stated. 

Pollock  C.  B. — ^The  word  knowingly  is  expressly 
omitted  in  this  part  of  the  statute. 

Keating  for  the  Crown  was  not  called  upon  to 
reply. 

Lord  Dbnmak  gave  the  judgment  of  the  Court : — 
<<  We  are  of  opinion  that  all  that  has  been  done  is 
perfectly  right  on  all  the  points/' 


1844.        REGINA  V.  ROBERT  GOWER  GRIMWADE. 


Mich.T. 


The  prisoner  was  tried  before  Mr.  Baron  Aldersan  at 
for*^Singa  '^®  Summer  Assizes  for  the  county  of  Suffolk,  a.d. 
thraatening     1844,  uDon  an  indictment  which  contained  three  counts. 

letter  under  *^  »     i  i  •  »  •      ? 

Stat  4  o.  4,  1  he  first  count  charged  that  the  prisoner  knowingly 

•Rwt'cwint,  did  send  to  Sir  Joshua  Ricketts  Rowley^  baronet,  a  cer- 

charged  G.  tain  letter  with  a  certain  fictitious  signature,  to  wit,  the 

to  R.  and  signature  *'A  Polstead  Labourer"  subscribed  thereto, 

to  bSra°R?8  directed  to  the  said  Sir  Joshua  Ricketts  Rowley,  ba- 

houses.    It 

was  proved 

that  R.  had  only  a  reoergwnary  interest  in  the  said  houses.    Qtuere.*  Whether  O.  could 

be  convicted  on  that  count  ? 

Second  count:  chaiged  6.  with  amdiiM  to  R.  and  threatening  to  bum  the  said 
houses,  laying  them  as  the  property  of  B.  the  tenant.  It  was  proved  that  G.  dropped 
the  letter  in  a  public  road  near  K.'s  nouse,  that  A.  found  it  and  gave  it  to  H.,  who  opened 
it,  read  it,  and  gave  it  to  E.,  who  showed  it  both  to  B.  and  R.  Held  that  this  was  a 
sending  within  tne  statute. 
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roDet,  by  the  name  and  description  of  •*  Sir  Joshua  1844, 
Rowley^  baronet,  Stohcj  Suffolkj^  threatening  to  bum  Mich.  T. 
and  destroy  the  houses,  outhouses,  barns,  stacks  of  com,  gbuwadr*8 
grain,  hay  and  straw,  the  property  of  the  said  Sir 
Joshua  Ricketts  Rowley^  baronet,  a  subject  of  our  lady 
the  Queen,  then  and  there  being,  which  said  letter  is 
as  follows,  that  is  to  say, :  *'  Sir,  this  is  to  inform  you 
that  unless  your  tenant  Mr.  Brown,  of  Polstead,  pay 
his  men  an  advance  of  wages,  the  present  being  eight 
shillings  per  week  for  twelve  hours'  labour,  he  wUl  he 
vidted  with  a  blaze,  but  your  timely  interference  may 
prevent  the  intended  calamity.  A  Polstead  Labourer. 
P.S.  Mr.  BrowvCs  eight  shillings  per  week,  and  thirty 
shillings  per  week  for  a  policeman  will  not  do,  not  but 
what  an  eight  shilling  labourer  want  looking  after,  for 
it  is  impossible  for  that  man  to  live  honestly  without 
getting  into  debt ;  he  is  the  only  one  in  the  parish  at 
eight  shillings." 

The  second  count  charged  that  the  prisoner  know- 
ingly did  send  to  one  William  Brown  the  same  letter 
with  a  certain  fictitious  signature,  to  wit,  the  sig- 
nature, *^A  Polstead  Labourer''  subscribed  thereto, 
directed  to  Sir  Joshua  Ricketts  Rowley,  baronet, 
by  the  name  and  description  of  ^'  Sir  Joshua  Rowley, 
baronet,  StoAe,  Suffolk,'^  threatening  to  burn  and  de- 
stroy the  house,  outhouses,  barns,  stacks  of  com,  grain, 
hay  and  straw,  the  property  of  the  said  William 
Brown,  a  subject,  &c. 

The  third  count  chained  that  the  prisoner  know- 
ingly, &c.,  did  send  to  Sir  Joshua  Ricketts  Rowley, 
buronet,  the  same  letter  threatening  to  bum  and  de- 
stroy the  house,  outhouses,  bams,  stacks  of  com,  grain, 
hay  and  straw,  the  property  of  one  WilUam  Brown,  a 
subject,  &c. 

At  the  trial  it  was  proved  that  the  letter  was  left  by 
the  prisoner  at  a  gate  in  the  public  road  near  Sir  /. 
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1844.  Rowley's  house,  directed  as  described  in  the  indict' 
Mich.T.  ment,  and  sealed.  Hamng  been  found  there  by  one  of 
Orimwaob'8  the  witnesses,  it  was  forwarded  by  him  to  Sir  J. 
Rowley's  house  and  there  deposited  in  the  steward^ b 
room.  There  it  was  opened  by  Mr.  Hardy,  the  steward, 
who  was  authorized  by  Sir  /•  Rowley  to  open  and  read 
such  letters.  Mr.  Hardy  having  opened  and  read  it, 
did  not  deliver  it  to  Sir  Joshua  Rowley^  but  handed  it 
over  to  Stephen  English,  a  constable.  Stephen  English 
afterwards,  on  the  ninth  of  April  following,  showed  the 
letter  both  to  Mr.  Brown  and  to  Sir  J.  Rowley.  Mr. 
Brown  occupied  a  house,  outhouses^  bafit  and  farming 
premises  belonging  to  Sir  J.  Rowley,  under  an  agree- 
ment, two  years  of  which  remained  unexpired.  He 
held  no  property  under  any  other  landlord,  and  was 
possessed  of  no  house,  outhouses,  barn  or  farming  pre- 
mises of  his  own. 

As  to  the  first  count  charging  the  prisoner  with 
sending  a  letter  to  Sir  J.  Rowley  threatening  to  bum 
Sir  J.  Rowley'%  property,  the  learned  Baron  directed 
the  jury  that  as  the  bouses,  outhouses  and  bams, 
though  in  the  occupation  of  Mr.  Brown,  belonged  in 
reversion  to  Sir  J.  Rowley,  the  prisoner  might  be  con- 
victed on  that  count. 

As  to  the  second  count,  the  learned  Baron  directed 
the  jury  to  consider  whether  the  prisoner,  in  leaving 
the  letter  as  before  described,  intended  that  it  should  not 
only  reach  Sir  Joshua  Rowley,  to  whom  it  was  directed, 
but  that  it  also  should  reach  Mr.  Brown,  and  then  if 
they  thought  so,  the  learned  Baron  was  of  opinion  that 
would  be  a  sending  to  Mr.  Brown,  according  to  the 
suggestion  of  the  Judges  in  Paddle's  case,  R.  &  R.  484, 
and  then  the  prisoner  might  be  found  guilty  upon  the 
second  count,  which  so  charged  the  offence. 

As  to  the  third  count,  which  was  invalid  in  law,  an 
acquittal  was  taken.    The  prisoner  was  found  guilty 
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on  th«  first  and  second  counts^  and  ordered  to  be  trans-       1844. 
ported  for  ten  years.  Mich.  T. 

The  learned  Baron  reserved  the  case  for  the  opinion    gumwIde'i 
of  the  Judges  on  both  counts. 

The  case  was  argued  at  a  meeting  of  all  the  Judges 
in  Mich.  Term,  a.d.  1844. 

TF.  Ghkrdon  for  the  prisoner. 

The  question  on  the  first  count  is,  whether  the 
reversumary  interest  in  Sir  J.  R.  Rowley  is  sufficient 
to  support  the  averment  in  that  count ;  that  the  letter 
contained  a  threat  to  burn,  &c.,  the  houses,  &c.,  the 
property  of  Sir  J.R.  Rowley.  The  particular  estate  was 
in  Brown.  The  reversion  only  was  in  Sir  J.  Rowley. 
The  houses,  &c.,  in  the  first  count  mentioned  must  be 
taken  to  be  the  houses,  &c.,  of  the  person  in  possession. 
The  words  of  the  stat.  4  Geo.  4,  c.  54,  s.  3,  under  which 
the  prisoner  is  indicted,  are,  *'  If  any  person  shall 
knowingly  and  wilfully  send  or  deliver  anj^  letter  or 
writing,  with  or  without  any  name  or  signature  silb- 
scribed  thereto,  or  with  a  fictitious  name  or  signature^ 
(demanding  mon^y  or  other  valuable  thing),  or  threat* 
ening  to  kill  or  murder  any  of  His  Majesty's  subjects, 
or  to  burn  or  destroy  his  or  their  houses,  outhouses, 
bams,  stacks  of  corn  or  grain,  hay  or  straw,  &c."  In 
the  case  of  i2.  v,  WilUam  Burridge,  2  M.  &  Rob.  N.  P. 
Cases,  296,  it  was  held  that  sending  a  threatening 
letter  to  A.  B.,  threatening  to  burn  a  house  of  which 
he  is  owner,  but  which  is  let  by  him  to  and  occupied 
by  a  tenant,  is  not  an  offence  within  the  meaning  of 
those  words. 

Aldbrson  B. — But  for  that  case  I  should  have  thought 
the  construction  of  the  statute  was  ''any  of  the  houses 
of  any  of  Her  Majesty's  subjects." 

Chirdon.  The  party  to  whom  the  letter  is  sent 
must  be  the  party  threatened. 

Alderson  B. — Therefore  if  a  man  sends  a  letter  to 
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1844.       me  threatening  to  murder  my  infant  child,  it  would 
Mich.  T.     be  no  offence  under  that  Act  ? 

Orimwade's  Ourdon.  No.  The  fear  must  be  fear  operating  on 
the  mind  of  the  party  threatened.  Had  the  prisoner 
actually  burnt  the  houses,  &c.,  instead  of  only  threat- 
ening^ could  they  have  been  described  as  the  property 
of  Sir  /.  R.  Rowley  ?  The  rule  of  law  in  cases  of  bui^- 
lary  and  arson  requires  the  house  to  be  the  house  of 
the  party  actually  dwelling  therein.  The  same  rule 
must  hold  good  in  the  present  case. 

As  to  the  second  count. 

There  was  no  sending  within  the  meaning  of  the  Act. 
The  letter  was  shown  to  Sir  /.  i2.  Rowley  and  to 
Brown.  It  was  not  sent  or  delivered.  There  is  a  clear 
distinction  between  sending  and  showing.  To  satisfy 
the  full  meaning  of  the  word  sending^  the  party  threat- 
ened must  receive  the  letter  unopened^  and  so  feel  the 
whole  alarm  which  a  man  would  naturally  feel  on 
opening  such  a  letter. 

Alderson  B. — Was  not  the  act  complete  by  his 
dropping  it  ?     Is  not  that  a  sending  it  ? 

Gfurdon.    No ;  there  must  be  a  coming  to  the  party. 

Aldbrson  B. — Was  it  not  sent  to  Sir/.  R.  Rowley^ 
when  dropped  with  the  intention  of  reaching  him» 
provided  it  actually  does  go  forward  to  him  ? 

Crurdon.  Paddle's  case,  R.  &  R.,  Cr.  C,  p.  484. 
That  case  decides  that  it  must  be  delivered  to  the  party. 
The  words  there  used  ^Melivered  to  Rodwell"  cannot 
mean  delivered  with  the  contents  open,  but  unopened. 

Patteson  J. — Wagstaffe^s  case,  R.  &  R.,  Cr.  C, 
398  r  seems  to  come  the  nearest  to  it. 

Alderson  B. — ^There  it  is  not  put  on  its  reaching 
the  man. 

Patteson  J. — No;  for  his  wife  read  it  to  him. 

Gurdon  then  contended  that  the  sending  was  rather 
the  act  of  Inglish  than  of  the  prisoner. 
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Patteson  J. — I  can't  see  how,  if  I  write  a  letter  and       1844; 
deliver  it  to  A.  aod  he  delivers  it  to  the  person  ad-     Mich.  t. 
dressed,  it  can  be  said  that  A.  sent  it.  Gaim^de's 

Lord  Denman.— Or  that  I  did  npt.  ^^''• 

Overend  replied. 

Lord  Demman  then  gave  judgment.  We  have  only 
to  consider  the  meaning  of  the  word  ' '  send/'  Whether 
the  bearer  is  or  is  not  aware  of  the  purport  of  the  thing 
he  is  carrying  is  quite  immateriaL  It  was  properly 
left  to  the  jury  to  say  whether  the  dropping  was  a 
sending.  It  must  be  understood  that  we  proceed  en- 
tirely on  the  second  count. 


REGINA  V.  HENRY  VIVIAN,  JUN.  1844._^ 

Mich  T. 

The  prisoner  was  convicted  before  Mr.  Justice  Patte-  ,„.   7-^ 

1^  A       '  n        j^  It     n  •  ^"®  follow- 

sauj  at  the  Summer  Assizes  for  Cornwall^  for  uttering  ing  forged 
on  the  25th  May,  1844,  a  forged  warrant  and  order  LdrSr 
for  payment  of  money,  as  follows : —  '^«  circum- 

"  Mr.  Martin  YiiM  be  pleased  to  send  by  the  bearer  a  warrant  or 
10/.  on  Mr;  Hodge's  account,  as  Mr.  Hodge  is  very  JiJ'lSVf*'" 
bad  in  bed  and  cannot  come  himself.  «  m^^jw 

Martin  Ralph,  Foreman.       fmwiube 

fif«.  ^i«te«,  Foundry."  tZti^, 

with  intent  to  defraud  Edward  Coode  and  others.         10^  on  Mr. 

Hodges  ac- 

Mr.  Martin  was  clerk  to  Messrs.  Coode^  bankers,  nZ'^is^ry 
with  whom  Mr.  John  Hodge,  kept  an  account.  Hodge  ^^^  >"  bed, 
was  ill  in  bed  on  25th  May^  which  was  on  a  Saturday,  not  come 
his  usual  pay  day.  It  was  the  duty  of  Ralph,  the  (8^^^^^ 
foreman  to  pay  Hodges  labourers — but  he  had  no  Martin 
general  authority  to  draw  money.  He  had  once  in  Foreman. 
JanMry  preceding,  drawn  a  checque  which  Mr.  Hodge  yo^Iy^* 

D  2 


Case. 


36  CROWN  CASES  RESERVED. 

1844.  adopted,  but  he  had  not  given  him  any  aathority  to 
Mich.  T.  draw  this  checque.  It  was  not  in  Ralph's  handwriting 
.ViyiAN^g  — ^nor  had  he  authorized  any  one  to  draw  it — nor  had 
Hodge.  It  did  not  appear  positively  how  Hodge^s 
account  stood  on  the  2dth  May — ^it  was  usually  settled 
half-yearly — but  Martin  paid  the  amount  without 
hesitation,  and  stated  that  his  impression  was  that 
the  account  was  in  Hodges  favour. 

Mr.  Merwale  objected  that  this  was  not  a  warrant  or 
order  for  payment  of  money  and  cited  : 

1  Moody  ......  231,  R.  v.  Baker. 

Russ  &  Ryan  ...  161,  i2.  v.  Ravenscroft. 

2  Moody 210,  R.  v.  Thorn. 

2  Moody 268,  R.  v.  Roberts. 

2  East's  PL  Crown  938,  R.  v.  Clinch. 

The  learned  Judge  respited  the  judgment,  and  re- 
quested the  opinion  of  the  Judges,  whether  the  instru- 
ment was,  under  the  circumstances,  a  warrant  or  order 
for  payment  of  money* 

This  case  was  considered  by  Lord  Denman  C.  J., 
Pollock  C.  B.,  Patteson  J.,  Coleridge  J.,  Colt- 
MAK  J.,  Rolfe  B.,  Erle  J.,  Platt  B.  The  convic- 
tion was  held  to  be  right ;  Coleridge  J.,  dubitante. 


1844>  REGINA  V.  WILLIAM  NEALE. 

Mich.  T. 

The  prisoner  ^^^  prisoner  was  tried  before  Rolfe  B.,  at  the 
was  indicted  Chester  Summer  Assizes,  1844,  on  an  indictment 
96eo.4,c.3i,  which  charged  him  with  carnally  knowing  and  abus* 

8.  17»  for  car- 
nally know- 
ing and  abusing  a  girl  above  ten  and  below  twelve  years  of  age — (a  misdemeanor). 
There  was  evidence  that  the  act  was  done  bjr  force  and  against  her  will.    The  jory 
found  the  prisoner  guilty.    Held  conviction  right 
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ing  Ann  Smithy  a  girl  above  ten,  and  below  twelve       ^844, 
years  of  age.  Mich/r. 

The   case  was  clearly  proved,  but  the  girl  Ann     Nbalb's. 
Smithf  in  answer  to  a  question  put  to  her  in  her  cross- 
examination,  said  that  she  did  not  consent  to  the  act  of 
the  prisoner,  and  that  he  effected  his  purpose  by  force 
and  against  her  will. 

On  this  the  counsel  for  the  prisoner  contended  that 
the  prisoner  was  entitled  to  be  acquitted  as  the  offence 
amounted  to  a  rape. 

The  learned  Baron  thought  not,  but  the  jury  in 
answer  to  a  question  put  to  them  by  the  learned  Baron 
after  they  had  returned  their  verdict,  said  they  were 
of  opinion  that  the  prisoner  did  effect  his  purpose  by 
force,  and  against  the  child's  will.  The  learned  Baron 
requested  the  opinion  of  the  Judges  whether  this  con- 
viction was  right. ' 

The  old  Statutes  were    3  JEd.  1,  c.  13. 

13  Ed.  1,  c.  34. 
18  JSliz.  c.  7,  s.  1 — 4. 

These  were  all  repealed  by  9  Geo.  4,  c.  31,  s.  1,  and 
the  law  now  depends  on  sections  16  and  17  of  that 
last-mentioned  statute. 

On  Nov.  16,  1844,  this  case  was  considered  by  all 
the  Judges,  except  Patteson  J.,  Aldersok  B.  and 
Erlb  J.  They  were  all  of  opinion  that  the  conviction 
was  right 
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1844.  THE  QUEEN  v.  GEORGE  ADAMS  AND 


Mich^T.  CitARLES  HADEN. 

A.  went  to 

andsaid^he  The  prisoner,  Georgc  Adams y  was  tried  before  Mr. 

fixracTfor  •^"®*^^®   Coltman^  at  the  Summer  Assizes,  1844,  for 

some  hams,  Warwickshire^  for  stealing  a  quantity  of  bacon  and 

the'same*  hams,  and  Charles  Haden  for  receiving  them  knowing 

time  pro-  them  to  be  stolen. 

duced  a  note 

in  the  follow-  It  was  proved  that  the  prisoner  Adams  came  to  the 
•^Havethe  ^hop  of  oiie  Aston^  and  said  he  had  come  from  Mr. 
goodneae  to    Barker  for  some  hams  and  bacon,  and  at  the  same  time 

give  the  ' 

bearer  ten      produced  a  note  in  the  following  terms : — 

good  thick 

sides  of  u  Have  the  goodness  to  eive  the  bearer  ten  ffood 

bacon,  and        i  •   i      •  /• 

four  good  thick  Sides  of  bacon,  and  four  good  showy  hams  at  the 
at  the^iowest  'owest  price,  I  shall  be  in  town  on  Thursday  next, 
price.  ishaU  and  will  call  and  pay  you.     Your's  respectfully, 

be  m  town  on  r  j   j  r  j^ 

Thursday  T.  PaRKER." 

next,  and  will 

call  and  pa;^  Aston,  believing  the  note  to  be  the  genuine  note  of 
&c?,  c."    ^ '  Mr.  Parker ^  who  occasionally  dealt  with  him,  deli- 

dciiwTOi^he  ^^^^^  ^^^  '^^"^^  ^o  Adams,  and  they  were  afterwards 
hams  to  A.  received  and  sold  by  Haden,  under  circumstances 
forged,  and    which  showed  Sufficiently  a  guilty  knowledge  ou  his 

A.  had  no        nart 
such  autho-     "       * 

rity  from  c.        It  >vas  objected  on  behalf  of  the  prisoners,  on 

Held '  A  was 

not  guilty  of  the  authority  of  Atkinsons  case,  2  Russ.  p.  117, 
larceny.  ^2nd  edit.)  (a),  that  the  oflFence  did  not  amount  to 
larceny,  and  the  learned  Judge  was  of  that  opinion. 
The  following  cases  were  referred  to  on  the  other  side ; 
Hex  V.  Campbell,  Moody's  Cr.  Ca.  179 ;  Hex  v.  Gil- 
bert, Id.  186;  Rex  v.  Pratt,  Id.  250;  HencKs  case, 
2  Russ.  120  (2nd  edit.)  (6),  and  a  case  was  cited  in 
which  it  was  said,  that  Baron  Parke  had  held  such  a 
case  to  amount  to  larceny. 

(a)  3rd  Ed.  p.  34.  {h)  3rd  Ed.  p.  41. 


Case. 
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The  learned  Judge,  therefore,  left  the  case  to  the  1844. 
jury,  who  found  both  the  prisoners  guilty,  but  the  Mich.T. 
learned  Judge  forebore  to  pass  sentence.  Adams's 

There  was  also  a  separate  indictment  against 
Adams  for  uttering  the  forged  order,  on  which  he 
received  sentence. 

The  opinion  of  the  Judges  was  requested,  whether 
the  offence  of  Adams  was  a  larceny. 

Nov.  16,  1844.  This  case  was  considered  by  all  the 
Judges,  except  Patteson  J.,  Alderson  B.,  and 
Erlb  J. ;  they  were  all  of  opinion  that  the  convic- 
tion was  wrong. 


THE  QUEEN  v.  ANN  WILLIAMS  AND 

JOHN  REES.  ^.,  ; 

Mich.T. 

The  prisoners  were  tried  before  Mr.  Baron  Rolfe^  at  by  a.  to  ad- 
the  Summer  Assizes,  held  at  Cardiff y  1844,  on   an  °*^?i«*«'  « 

,  ,     J,  •      .       I  poison  to  IS. 

indictment  which  charged  them  with  feloniously  at-  thToughthe 
tempting  to  administer  to  one   Thomas  Vaughan  a  un^sucli ' 
large  quantity  of  a  certainly  deadly  poison,  called  g^^'that 
white  arsenic,  with  intent  to  kill  and  murder  him.  Cwouidhave^ 

been  the  sole 
principal 
felon  (had  the  poison  been  administered),  and  A.  an  accessary  before  the  fact,  is  not  such 
an  attempt  as  renders  A.  liable  to  be  indicted  under  the  stat  7  Wm.  4,  and  1  Vict. 
c  85»  8.  3.  (a) 

(a)  7  Wm.  4,  and  1  Vict  c.  85,  s.  3 :  ''  Whosoever  shall  attempt  to  administer  to  any 
person  any  poison,  or  other  destructiye  thing,  or  shall  shoot  at  any  person,  or  shall,  by 
drawing  a  trigger,  or  in  any  other  manner  attempt  to  discharge  any  land  of  loaded  arms 
at  any  person,  or  shall  attempt  to  drown,  suffocate,  or  strangle  any  person,  with  intent, 
in  any  of  the  cases  aforesaid,  to  commit  the  crime  of  murder,  shd]«  although  no  bodily 
injury  be  effected,  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  lie^le  at  ^e 
discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  the  term  of  his  or  her 
natural  life,  or  for  any  lerm  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years." 
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1844.      There  was  a  second  count,  charging  the  prisoners  in 

Mich.T.     like  manner,  with  attempting  to  administer  poison  to 

Williams's  Mary  Vaughan  with  intent  to  kill  and  murder  her ; 

^^^'       and  a  third  count  charging  them  with  an  attempt  to 

administer  poison  to  both  Thomas  and   Mary  with 

intent  to  kill  and  murder  both. 

The  two  prisoners  cohabited  together,  the  female 
prisoner  being  a  daughter  of  Mary  Vaughan.  In  the 
month  of  May  last,  the  prisoners  procured  some 
arsenic,  and  gave  it  in  a  paper  to  a  man  named 
Richard  Edwards,  informing  him  that  it  was  poison, 
and  that  they  wanted  to  kill  Vaughan  and  his  wife. 
They  gave  directions  to  Edwards  to  keep  the  arsenic 
in  the  palm  of  his  hand,  and  to  go  to  Vaughan* s  house, 
two  or  three  miles  distant,  and  there  call  for  a  pint  of 
beer,  which  he  and  the  Vaughans  were  to  drink 
together,  and  after  having  done  so,  he  was  to  call  for 
another  pint,  and  take  an  opportunity  of  slipping 
the  arsenic  into  it,  unobserved  by  the  Vaughans^  to 
whom  he  was  to  hand  it,  that  they  might  drink  it  and 
be  poisoned.  They  gave  Edwards  fivepence  for  his 
services,  and  told  him  if  he  succeeded  he  should 
never  want ;  for  all  in  the  Vaughans'  house  belonged 
to  the  prisoner  Ann. 

Edwards  immediately  proceeded  to  the  house  of 
the  Vaughans,  gave  up  the  poison,  and  told  them  all 
which  had  passed.  He  was  a  man  apparently  of  rather 
weak  intellects,  but  gave  his  evidence  in  a  very  clear 
and  collected  manner,  and  was  certainly  perfectly 
aware  that,  if  he  had  done  as  he  was  directed,  he  must 
have  destroyed  the  Vaughans.  The  jury  found  the 
prisoners  guilty. 

The  learned  Baron  respited  the  judgment,  in  order 
to  consult  the  Judges  on  the  point :  whether  the  fore- 
going facts  ^warrant  the  conviction  of  the  prisoners  for 
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aa  attempt  to  admiaister  the  poison.    He'toauld  have       1844. 
been  the  sole  prmeipal  feloUy  and  the  prisoners  would     Mich.  T. 
hone  been,  accessaries  before  the  fact.    The  question  Williams's 
was,  whether  the  delivery  of  poison  to  an  agent,  with       ^^^*"- 
directions  to  him  to  cause  it  to  be  administered  to 
another,  under  such  circumstances,  that  (if  adminis- 
tered) the  agent  would  have  been  the  sole  principal 
felon  is  an  attempt  to  administer  within  the  third  sect, 
of  the  1st  Vict.  c.  85. 

On  the  16th  Nov.  1844,  all  the  Judges,  except 
Patteson  J.,  Aldersom  B.  and  Erlb.  J.,  met  to  con- 
sider this  case,  and  were  unanimously  of  opinion  that 
the  conviction  was  wrong. 


{WINTER  ASSIZE^  1844.) 

REGINA  V.  JOHN  KENYON 
WINTERBOTTOM. 


1844. 


Mich.T. 


This  case  was  tried  before  Mr.  Baron  Gumey  at  the 
Assizes  held  at  Chester  in  the  Winter  of  1844.  diJJJe^m^dc 

The  first  count  of  the  indictment  charged  that  the  l^y^^^^^'» 
prisoner  on  the  4th  January,  1840,  at  the  castle  at  or  order  ' 
Chester,  in  the  county  of  Chester,  having  in  his  cus-  ^^"j^idictl 
tody  and  his  possession  a  certain  bill  of  exchange,  mentcharged 
which  said  bill  of  exchange  is  as  follows : —  sonerfoi^ 

on  the  back 

£5000.         ''Manchester,  December  20th,  1839.  of  the  said 
''  At  seven  days'  sight  pay  to  Mrs.  Elizabeth  Isher-  forged  in- 
woody  widow,  Mirian  Isherwood,  spinster,  Anne  Mag-  ^^^™^d 

dalene  Isherwood,  spinster,  also  Anne  Maria  Isher-  forged  in- 
dorsement 

was  as  fol- 
lows :  (naming  one  of  the  ezlBCUtrizes.)    HeM— A  forged  indorsement  within  the  stat. 
1  Geo,  4,  c.  66,  s.  3. 
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1844.      woody  now  the  wife  of  Charles  Bellairs,  esquire,  or 
Winter-    order,  the  executrixes  of  the  late  John  Isherwood^ 

B  OTTO  m'  S 

Case*       esquire,  five  thousand  pounds,  in  full  for  loss  under 
policy  No.  11,012. 

*'  To  the  Trustees  of  the  Pelican  W.  J.  TAtE.'' 

Life  Office,  London." 

He  the  said  prisoner  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  &c.,  feloniously  did  forge  on  the 
back  of  the  said  bill  of  exchange  a  certain  indorsement^ 
which  said  forged  indorsement  is  as  follows,  that  is  to 
say, 

"  Anne  Magdalene  Isherwood^'' 

with  intent  to  defraud  John  Petty  Muspratt  and 
others  as  trustees  of  the  Pelican  Life  Office,  against 
the  statute  of  the  peace,  &c. 

Second  count. — That  the  prisoner  having  in  his  cus- 
tody and  possession  a  certain  other  bill  of  exchange, 
which  said  last  mentioned  bill  of  exchange  is  as  follows, 
that  is  to  say, 

(as  set  out  in  the  1st  count) 

on  the  back  of  which  said  last  mentioned  bill  of  ex* 
change  was  then  and  there  written  a  certain  forged 
indorsement  of  the  said  last  mentioned  bill  of  exchange^ 
which  said  last  mentioned  forged  indorsement  is  as 
follows,  that  is  to  say, 

"  Anne  Magdalene  Isherwood*^ 

he  the  said  prisoner  well  knowing  the  premises  after- 
wards, to  wit,  on  &c.,  at  &;c.,  feloniously  did  offer ^ 
utter^  dispose  of  and  put  off  the  said  last  mentioned 
forged  indorsement  of  the  said  last  mentioned  bill  of 
exchange,  with  intent  to  defraud  the  said  John  Petty 
Muspratt  and  others,  as  trustees  of  the  Pelican  Life 
Office,  he  the  said  prisoner  at  the  time  he  so  offered. 
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uttered,  disposed  of  and  put  off  said  last  mentioned       1844. 
forged  instrument  then  and  there,  well  knowing  said     Winter- 
last  mentioned .  indorsement  to  be  forged,  against  the      ^CmV 
statute,  &c. 

Third  and  fourth  counts.  Similar  to  first  and  second, 
with  intent  to  defraud  Abraham  Wildey  Robarts  and 
others* 

Fifth  and  sixth  counts.  Similar  to  first  and  second, 
with  intent  to  defraud  John  Jackson. 

Seventh  and  eighth  counts.  Similar  to  first  and 
second,  with  intent  to  defrand  Anne  Magdalene  IsheT" 
fDOod  and  others,  executrixes  of  the  last  will  and  testa- 
ment of  one  John  Isherwood^  deceased. 

Ninth  count.  That  the  prisoner  having  in  his  cus- 
tody and  possession  a  certain  other  bill  of  exchange  for 
the  sum  of  £5000, 

(omitting  to  set  out  the  bill) 

did  forge  on  the  back  of  the  said  last  mentioned  bill  on 
a  certain  indorsement, 

(as  in  the  first  count) 

and  with  the  like  intent. 

Tenth  count.  For  uttering  certain  forged  indorse- 
ment, with  the  like  intent. 

Eleventh  and  twelfth  counts.  Similar  to  ninth 
and  tenth  counts,  only  charging  the  intent  to  be  to 
defraud  Abraham  Wildey  Robarts  and  others. 

Thirteenth  and  fourteenth  counts.  Similar  to  the 
ninth  and  tenth,  with  intent  to  defraud  John  Jackson. 

Fifteenth  and  sixteenth  counts.  Similar  to  the 
ninth  and  tenth,  with  intent  to  defraud  Anne  Magda- 
lene Isherwood  and  others,  as  executrixes  of  the  said 
John  Isherwood  deceased. 

The  prisoner  was  an  attorney  at  Stockport  in  consi- 
derable business,  and  had  maintained  an  excellent 
character. 


BOTTOM  8 

Case. 
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1844.  He  was  confidential  attorney  to  the  late  Mr.  Isher- 

WintkrT  wood,  of  Marple  Hall,  who  died  in  May,  1839,  leaving 
a  widow  and  three  daughters  executrixes  to  his  will, 
and  a  gentleman  as  executor,  who  never  took  out 
probate.  Mr.  Isherwood  had  insured  his  life  in  the 
Pelican  Office  for  £5000. 

The  probate  to  Mrs.  Isherwood  and  the  daughters 
was  taken  out  early  in  December,  and  the  prisoner, 
without  their  instruction  or  knowledge,  made  applica- 
tion to  the  office  for  payment.  He  had  possession  of 
the  policy,  and  producing  that  and  the  probate  to 
Mr.  Tate,  the  agent  of  the  office,  it  was  settled  that 
payment  should  be  made.  Mr.  Tate  proposed  that 
the  mode  of  payment  should  be  by  his  drawing  a  bill 
upon  the  office,  and  the  executrixes  indorsing  the  bill ; 
this  was  arranged,  and  Mr.  Tate  drew  the  bill  and 
gave  it  to  the  prisoner  to  procure  the  indorsement  of 
the  executrixes. 

This  was  on  the  20th  December.  About  the  3rd 
January,  1840,  the  bill  was  paid  by  the  prisoner  into 
the  bank  at  Stockport,  with  which  he  kept  an  account, 
with  the  apparent  indorsements  pf  Mrs.  Isherwood 
and  her  three  daughters  (among  them  the  one  named 
in  the  indictment),  and  his  own  indorsement  after 
theirs,  and  it  was  on  that  day  placed  to  his  account; 
and  he  instantly  began  drawing  upon  it,  on  that  day 
£2450  (several  other  drafts  before  the  bill  became 
due),  and  in  the  course  of  the  month  to  the  amount  of 
upwards  of  £4600. 

The  manager  and  public  officer  of  the  Stockport 
bank  was  John  Jackson ;  he  indorsed  the  bill  and  re- 
mitted it  to  the  house  of  Jones  Lloyd  Sf  Co.,  London. 

The  acceptance  of  Muspratt  and  Clark  was  ob- 
tained, and  the  bill  was  paid  to  Jones  Lloyd  ^  Co. 
by  Robarts  8f  Co.,  and  Jones  Lloyd  Sf  Co.  carried  it  to 
the  credit  of  the  Stockport  bank. 
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The  forgery  of  the  name  of  Anne  Magdalene  Tsher-      1844. 
wood  was  clearly  proved,  and  it  appeared  that  the    Wintkr- 
i?hoIe  transaction  was  without  the  knowledge  of  any       Case, 
one  of  the  executrixes,  the  prisoner  amusing  them  from 
time  to  time,  when  they  were  inquiring  about  the 
money,  with  the  pretence  that  it  was  necessary  to  take 
out  a  Canterbury  probate,  and  the  offices  in  the  mean 
time  were  allowing  interest. 

.  In  the  Summer  of  1840,  the  discovery  of  the  forgery 
was  made ;  a  warrant  issued  to  apprehend  the  pri- 
soner, but  he  absconded,  and  was  not  taken  till  the 
month  of  September  last 

It  appeared  in  the  course  of  the  evidence,  that  the 
title  of  the  Pelican  Office  was  misdescribed  in  the  bill 
of  exchange,  which  description  is  followed  in  the 
indictment. 

The  title  of  the  office,  as  appeared  by  the  policy,  is 
**  Pelican  Life  Insurance  Company.'' 

Mr.  Muspratt  and  Mr.  Clark^  who  accepted  a  bill, 
were  proved  to  be  two  of  the  managers  or  directors, 
who  were  elected  annually,  and  the  clerk  said  they  all 
acted  as  trustees.  Mr.  Jervis  and  Mr.  Webby  took 
the  several  objections. 

The  learned  Baron,  before  whom  the  case  was  tried, 
observed,  that  the  fourth  appeared  to  him  to  be 
founded  on  a  misapprehension  of  the  evidence. 

There  was  no  evidence  of  any  direction  by  the  pri- 
soner to  send  the  bill  up  to  London  for  acceptance  atid 
payment;  there  was  nothing  more  than  deposit  of  the 
bill,  placing  to  his  credit,  and  drawing  upon  it. 

The  jury  found  the  prisoner  guilty;  the  learned 
Baron  forebore  to  pass  sentence,  and  reserved  the  case 
for  the  opinion  of  the  Judges. 

Objections. 
I.  That  the  bill  of  exchange  mentioned  in  the  in« 
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1844.  dictment  being  made  payable  to  Mrs.  Eliaaheth  hher^ 
WiNTBR.  tooodf  and  Mirian  Isherwood^  Anne  Magdalene  Isherr 
Cag&  wood,  and  Anna  Maria  Iskerwood^  or  order,  the  exe- 
cutrixes of  John  Isher woody  was  negotiable  only  upon 
indorsement  by  all  the  said  payees,  and  therefore  that 
the  forgery  of  one  of  the  said  names  was  not  a  forged 
indorsement  of  said  bill  alleged  in  this  tJidictment 

2.  As  to  the  counts  charging  an  intent  to  defraud 
certain  persons  as  trustees  of  the  Pelican  Life  Office, 
that  by  such  allegation  the  latter  words  are  made  ma- 
terial, and  it  appeared  in  evidence  that  the  tifle  of  the 
company  was  not  ''The  Pelican  Life  Office"  but 
"  The  Pelican  Life  Insurance  Company.*' 

3.  As  to  the  counts  charging  the  intent  to  defraud 
A*  W.  Robarts  and  others,  that  they  were  not  proved, 
inasmuch  as  Messrs.  Robarts  Sf  Co.  were  merely  the 
agents  of  the  insurance  company  to  pay  the  bill,  after 
its  having  been  accepted  by  the  directors  on  behalf  of 
the  company  with  the  forged  indorsement  thereon,  and 
therefore  they  could  not  be  liable  upon  the  bill,  or 
otherwise  in  respect  of  it,  by  reason  of  the  forgery. 

4.  As  to  the  counts  charging  an  intent  to  defraud 
John  Jackson,  that  they  were  not  proved,  inasmuch  as, 
according  to  the  evidence,  the  bill  was  delivered  by 
the  prisoner  to  John  Jackson  merely  as  tlie  agent  of 
the  prisoner,  to  procure  the  acceptance  thereof  by  the 
insurance  company. 

5.  As  to  the  counts  charging  an  intent  to  defraud 
the  executrixes — ; 

1.  That  if  the  indorsement  by.  the  prisoner  was 
without  authority,  and  so  a  forgery,  the  executrixes 

'  could  not  be  defrauded,  because  the  insurance  com- 
pany would  nevertheless  be  liable  to  them  for  the 
amount  of  the  policy. 

2.  That  the  description  *'  as  executrixes,  &c."  was 
material  as  laid,  and  it  appeared  that  there  was  also  an 
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executor  named  in  the  will,  although   it   was  not      1844. 
proved  by  him.  Winter- 

On  the  evening  of  1  ^thFebruary,  1845, this  case  was    "'cTw!'  * 
argued  at  Serjeants'  Inn  before  eleven  of  the  Judges ; 
Alderson  B.,  Williams  J.,   Maule  J.,  and  Wight* 
MAN  J.,  were  not  present. 

WeUhy  for  the  prisoner. 

The  case  will  be  decided  on  the  first  objection,  viz., 
that  the  forgery  of  one  of  the  namek  was  not  a  forged 
indorsement  of  the  said  bill.  The  indictment  is 
framed  on  stat.  1  Geo.  4,  c.  66,  s.  3.  (a)  The  indorse- 
ment there  mentioned  means  such  an  indorsement  as, 
if  genuine,  would  be  valid ;  it  must  be  such  as  might 
both  in  law  and  fact  defraud.  The  first  question  is, 
can  one  co-executor  bind  the  other  co-executors  by  his 
indorsement  ?    A  co-executor  may  deal  with  assets  so 

as  to  bind  his  co-executors ;  but  this  bill  is  not  cusets^ 

• 

though  the  amount  of  it  when  recovered  would  be. 
An  indorsement  by  an  executor  binds  himself  person- 
ally, not  the  assets  in  his  hands.  In  IL  v.  Thomt 
J  T.  R.  489,  BtUler  J.  says,  *^-  If  executors  indorse  at 
all,  they  are  liable  personally,  and  not  as  executors ; 
for  their  indorsement  would  not  give  an  action  against 
the  effects  of  the  testator."     Therefore  this  indorse- 

(a)  Sect.  3. — ^Ajid  be  it  enacted,  that  if  any  person  ahall  forge  or  alter, 
or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged 
or  altered,  any  exchequer  bill,  or  exchequer  debenture,  or  any  indorse- 
ment on,  assiffnment  of  any  exchequer  bill,  or  exchequer  debenture,  or 
any  bond  under  the  common  seal  of  the  United  Company  of  Merchants 
of  JBngland,  trading  to  the  East  Indies,  commonly  called  an  East  India 
bond  or  any  indorsement  on,  or  assignment  of  any  East  India  bond,  or 
any  note  or  bill  of  exchange,  of  the  Governor  and  Company  of  the  Bank 
of  England,  commonly  called  a  bank  note,  a  bank  bill  of  exchange,  or  a 
bank  post  bill,  or  any  indorsement  on,  or  assignment  of  any  bank  note, 
bank  bill  of  exchangee,  or  bank  post  bill,  or  any  wills,  setdement,  codicil, 
or  testamentary  writing,  or  any  oiU  of  exchange,  or  any  promissory  note 
for  the  payment  of  money,  or  any  indorsement  on,  or  assignment  of  any  biU 
of  eaeekange,  or  promissory  note  for  the  payment  of  money,  or  any  accept- 
ance of  any  bill  of  exchange,  or  any  undertaking,  warrant,  or  order  for 
the  payment  of  money,  loi^A  intent,  in  any  of  the  eases  (foresaid,  to  defraud 
anf  person  whatsoever,  every  such  offenaer  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  suffer  death  as  a  felon. 
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1844,  ment  is  not  within  the  above  principle.  Here  the 
WiNTBR-  indorsement  of  one  name  is  no  indorsement  at  all,  for 
"^CMef*  ^^  would  not  transfer 'the  property  in  the  bill.  "If  a 
bill  or  note  be  payable  to  several  persons  not  in  part^ 
nership,  the  right  to  transfer  is  in  all  collectively,  not 
in  any  individually ;  and  an  indorsement  by  and  in 
the  name  of  one  only  will  not  give  the  indorsee  a  right 
to  sue."  {Bayky  on  Bilh^  5th  ed.  52.)  If  ix  would 
not  give  a  right  of  action  against  all  the  four  payees, 
it  would  not  against  one.  There  is  no  count  for  an 
intent  to  defraud  the  payees  personally ;  but  the  in- 
dorsement, if  good  at  all,  would  render  the  payees 
liable  personally,  not  as  executors.  (Childsv.  Monyns^ 
2  Brod.  &  B.  460.)  Here  the  very  form  of  the  bill 
required  the  indorsement  of  all  the  four  payees,  for  it 
is  inade  payable  to  them  "  executrixes,"  not  as  "  exe- 
cutrixes." The  addition  executrixes  is  matter  of  de- 
scription, and  must  be  proved  as  laid.  To  make  this 
a  good  indorsement  there  must  be  a  genuine  indorse- 
ment of  all  four  names.  If  three  were  genuine,  and 
one  forged,  it  would  be  a  forged  indorsement ;  but  not 
where  there  is  a  single  indorsement,  as  here. 

If  the  prisoner  is  liable  at  all  on  this  indictment,  be 
must  be  so  (u  an  indorser.  He  cannot  be  treated  as  a 
drawer.  For  the  indorsement  being  in  blank  is,  if 
viewed  as  a  new  drawing,  a  drawing  of  a  bill  payable 
to  bearer^  whereas  the  bill  set  out  in  the  indictment  is 
a  bill  payable  to  order.  So  if  the  indorsement  be 
treated  as  a  drawing  it  will  be  of  another  bill  than 
that  set  out.  (^Burmester  v.  Hogarth^  11  M.  &  W.  100.) 
An  indorsement  must  be  such  as  will  transfer  the  whole 
title  as  given  in  the  bill.  The  statute  speaks  of  ''an 
indorsement  on  or  an  assignment  of  any  bill,  &c.  ;'^ 
clearly  showing  that  the  indorsement  must  be  such  as 
will  amount  to  a  valid  assignment  of  and  will  transfer 
the  entire  property  in  the  bill. 
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Vanghan  Williams  for  the  Crown.  1844. 

The  indictmeDt  follows  the  terms  of  the  statute.  Wintrr. 
The  prisoner  forged  on  the  back  of  the  bill  an  indorse-  "  Case. 
ment  of  it.  He  is,  therefore,  guilty  of  forging  an  in- 
dorsement  of  a  bill  of  exchange.  The  only  question  is 
thiS'— Is  this  an  indorsement  of  a  bill  of  exchange  ?  It 
is  clearly  some  indorsement.  Would  not  it  be  said  that 
one  of  these  executors  had  indorsed  the  bill  ?  If  there 
is  an  indorsement  which  will  satisfy  the  indorsement 
of  any  one  of  the  executors,  that  is  within  the  statute. 

Lord  Dbnhan  C<  J.— ^It  would  almost  seem  as  if  the 
Legislature  had  meant  to  draw  a  distinction  preclud- 
ing that  construction. 

F.  Williams.  Any  indorsement  that  will  bind  any 
one  person  is  sufficient. 

Pollock  C.B.— In  BoUand's  case,  1  Leach,  C.  C.  97, 
it  was  held  that  the  indorsement  of  a  stranger's  name 
was  a  forgery. 

V.  WUliams.  Yes.  That  would  be  within  the  act. 
It  would  be  a  valid  indorsement  and  amount  to  the 
offence*  It  is  conceded  it  must  be  some  valid  in- 
dorsement. In  jR.  y.  Wicks^  R«  &  Ryan,  p.  149,  the 
bill  was  forged,  not  the  indorsement:  but  the  prin- 
ciple to  be  drawn  from  that  case  is, — that  unless  the 
indorsement  may  be  made  available  to  pass  the  bill,  it 
is  insufficient  under  the  act.  The  question  in  the 
narrowest  construction  of  the  act  is  this :  must  the 
prisoner  have,  forged  the  names  of  all  the  executrixes  ? 
If  the  parties  were  not  executors,  an  indorsement  of  the 
name  of  any  one  would  be  an  indorsement  within  the 
act.  Suppose  a  bill  payable  to  three  parties  :  a  person 
forges  the  name  of  one,  and  says  he  can  get  the  indorse- 
ments of  the  two  others,  and  does  so  get  them  ;  would 
not  that  be  an  indorsement  ? 

Pollock  C.  B. — Or  an  indorsement  of  any  stranger 
to  the  bill. 

VOL.  I.  E 
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Weltby.  Then  the  intent  would  be  laid  wrong  : 
for  it  must  be  laid  with  intent  to  defraud  the  party 
whose  name  is  forged. 

V.  Williams.  An  intent  to  defraud  the  party  on 
whom  this  bill  is  drawn,  viz.:  Jackson,  is  sufficient.' 
This  is  a  foiled  indorsement ;  for  it  would  lead  the 
banker  to  suppose  that  tbey  had  the  indorsement  of  a 
person  whom  they  might  sue.  Bvery  indorsement  is 
a  new  drawing.  {Penny  v.  Inttes,  1  Cr.,  M.  8t  R.  439.) 
Burmeater  v.  Hogarth,  11  M.  &  W.  97,  turned  on  the 
question  of  variance.  It  is  immaterial  how  the  party 
whose  name  is  foiled  could  be  sued,  whether  as 
drawer  or  indorser.  It  is  sufficient  that  he  might  be 
sued  in  some  character  or  other.  {Jackson  v.  Hudson, 
•2  Camp.  447 ;  HUl  v.  Lewis,  \  Salk.  133.) 

Two  propositions  are  made  out :  First,  "  any  in- 
dorsement" in  the  act,  means  any  such  indorsement  as 
is  usually  called  so.  Secondly,  if  the  act  means  in- 
dorsement in  the  strict  sense  of  the  word,  such  as 
would  pass  the  bill,  this  indorsement  is  sufficient.  It 
is  clear  that  the  bill  was  given  to  the  payees  in  their 
character  as  executrixes,  for  Mrs.  Bellairs  could  indorse 
only  in  that  character.  {Partridge  v.  Court,  5  Price, 
412.  S.  C.  affirmed  on  error,  7  Price,  591 ;  Heath 
V.  Ckaton,  12  M,  &  W.  632 ;  Catherwood  v.  Chabaud, 
1  B.  &  C.  150.)  The  four  payees  might  have  sued 
on  this  bill  as  executrixes,  therefore,  any  one  of  them 
could  have  released  the  action.  They  are  joint  tenants. 
All  the  incidents  of  joint  tenancy  attach.  Any  one  of 
them  might  trausfer  the  property. 

Parke  B — Have  you  any  authority  for  saying  that 
a  bill  payable  to  executors  generally,  naming  them, 
could  be  released  by  any-one  of  them  ?(a) 


(a)  Damd  Smith  v.  Aaron  ffhiling,  9  MassachusBets  Rep.  320. 
Case. — "  For  tbat  the  said  Aaron,  at  &c.,  on  ice,  Ity  ah  note  urJa 
hia  hand  of  ibat  date,  for  value  received,  in  a  debt  due  to  the  taiate  of 
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V.  Williams.     No ;  but  it  would  be  so  on  principle.       1 844. 
(Sheph.  Touchst.  483-4.)  Wint^ 

Welsby  replied.  No  authority  has  been  cited  to  "^caser* 
show  that  one  executor  can  indorse  a  bill  so  as  to  bind 
his  co-executors,  at  all  events  not  in  his  own  name 
alone.  An  indorsement  in  the  act  means  such  an 
indorsement  as  will  transfer  the  title  to  the  bill ; 
not  merely  an  indorsement  by  a  stranger,  that  would 
not  be  an  indorsement  of  the  bill.  This  is  matter  of 
description  and  must  be  proved  as  laid. 

The  Court  took  time  to  consider ;  and  afterwards 
held  the  conviction  right,  on  the  ground  of  any  in- 
dorsement being  sufficient. 

J^JbtRfii  PoUard,  deceased,  promised  John  HartweU  and  Mary  Pollard, 
executors  of  the  last  will  of  said  E.  PoUard,  to  pav  them  566  dollars  two 
cents,  in  one  year  from  date,  with  interest ;  ana  tne  said  John,  who  acted 
as  executor  as  aforesaid,  afterwards  on  &c.,  at  &c.,  by  his  indorsement 
on  such  note,  under  lus  hand,  for  value  received,  ordered  the  contents 
thereof  then  due  and  unpaid,  to  be  paid  to  the  plaintiff,  of  all  which 
the  said  Aaron,  then  and  there  had  due  notice,  and  therefrom  became 
liable  to  pay  the  same  to  the  plaintiff.    Yet  though  requested,  &c. 

The  defendant  demurred  generally  to  the  declaration,  and  the  plaintiff 
joined  in  demurrer. 

Ckiekermg  in  support  of  the  demurrer,  cited  the  cases  of  BetU  v.  Mitchel, 
10  Mod.  315;  Ord  V.  Fenmek,  3  East,  104;  Hosier  v.  W.  Arundel, 
3  B.  &  P.  7.  J.  Richardson  for  the  plaintiff,  cited  the  cases  of  Rawlin- 
$om  ▼.  8t(me,  3  Wils.  1,  and  liCtii^  v.  tW,  1  T.  R  487. 

The  Court  observed  that,  having  looked  into  the  cases  cited  in  argu- 
ment, they  were  satisfied  that  the  defendant  must  prevail.  The  question  is, 
whether  one  qf  two  executors  is  competent  to  trantfer  by  indorsement  a 
neyotiable  promissory  note,  made  to  the  two  in  their  charttcter  of  executors, 
lie  promisees  not  being  co^partners,  had  each  but  a  moiety.  One,  there' 
fore,  comldnot  assign  the  whole;  nor  was  it  competent  for  him  to  assign  his 
moiety. 


E    2 
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^^^-      REGINA  V.  PAUL  DOWNING  AND  CHARLES 

POWYS. 

A.  &  B.  in-     Paul  Downing  and  Charles  Powys  were  tried  before 

Si^o'f'c!  Mr,  Justice  Coltman  at  the  last  Special  Session  of  Oyer 

bjr  shooting    and  Terminer  and  gaol  delivery  for  the  county  of 

gun.  In  first  Stafford,  for  the  murder  of  a  person  named  Cooper^ 

cha^*ed  m"  ^^  shooting  him  with  a  gun. 

principal  in        In  the  first  count  of  the  indictment  Paul  Dowmng 

B?a«pre8€nt,  was  charged  as  a  principal  in  the  first  degree,  Powys 

**^ttf  *^'      ^^^°?  present,  aiding  and  abetting  Downing. 

In  second  In  the  second  county  Powys  was  charged  as  principal 

princip^  in     ^°  ^^^  ^^^  degree,  Downing  as  present,  aiding  and 

first  degree,    abetting    Powvs.     The    iury    found    both   prisonei^ 

A.  as  aiding  .  J     •'  ^     «^  ^ 

and  abetting,  guilty,  but  added,  that  they  were  not  satisfied  which 
coimctod  ^f  ^^  prisoners  fired  the  gun,  bat  were  satisfied  that 
^^^'aS  ^°®  ^^  ^^rxi  fired  the  gun,  and  that  the  other  was 
they  were  ik>t  present,  aiding  and  abetting.  The  learned  Judge 
wWch^red^  told  the  jury  (referring  to  the  doctrine  of  1  Hale, 
»^f^°'mu     ^^3>  (^)  ^'^^^  i^  ^^  immaterial  whose  hand  it  was 

Heldf  1,  That     i/*-..  .ai  ./»ii  ^ 


find  tlwpri^   *^®  *^^  ^^^^  *^®  S^^^  ®°^  *^^'  *^^  Other  was  present, 


the  jury  were  that  fired  the  gun,  if  they  were  satisfied  that  one  of 

D< 

'*   -        .  . 

soners  gniity  aiding  and  abetting.     It  was  hereupon  submitted  by 

other  of  the  the  prisoner's  counsel,  that  the  prisoners  being  charged 

^^CftfaiS?^J.  differently  in  the  two  counts  of  tlie  indictment^  the  jury 

^sentiente)  must  be  instructed  to  find  them  guilty  on  one  or  other  of 

that  notwith*     .  , 

standing  the    the  COUnts  Only. 

wwds^MnAe      ^^^  learned  Judge  thought  that,  as  the  evidence 
second  count  equally  supported  either  count  of  the  indictment,  it  was 

both  the 

counts  re* 

lated  substantially  to  the  same  person  killed  and  to  one  killing,  and  might  have  been 

transposed  without  any  alteration  of  time  or  meaning. 

• 

(ja)  1  Hale,  PI.  Cr.  463.  Although  the  indictments  were,  that  B.  gave  the  stroke,  and  the 
rest  were  present,  aiding  and  assisting,  though  in  truth  C.  gave  Uie  stroke,  or,  that  it  did 
not  appear  upon  the  evidence,  which  of  them  gave  the  stroke,  but  only  that  it  was  given 
by  one  of  the  rioters,  yet  that  evidence  was  sufiicient  to  maintain  the  indictment,  for  in 
law  it  was  the  stroke  of  all  that  party,  according  to  the  resolution  in  MackaUy*s  case, 
9  Co.  Rep.  67.  b. 
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not  necessary  to  give  the  jury  any  such  direction ;  and       1844. 
therefore  told  them  as  before,  that  if  they  were  satis-^  Downing's 
fied  that  one  of  the  two  fired  the  gun,  and  that  the       ^*®®" 
other  was  present,  aiding  and  abetting,  they  were  both 
liable  to  be  found  guilty.     The  verdict  was  then  again 
taken  in  the  usual  form ;  the  jury  returned  a  .general 
\'erdict  of  guilty,  and  sentence  of  death  was  thereupon 
passed  upon  the  prisoners.     The  opinion  of  the  Judges 
was  taken,  whether  there  was  any  legal  objection  to 
the  sentence  being  carried  into  effect. 

Thomas  Coltman. 

A.D.  1845,  the  case  was  argued  before  twelve  of  the 
Judges;  Williams  J.,  Rolfb  B.,  and  Erle  J.,  were 
not  present. 

Huddlesion  for  the  prisoner. 

1.  The  jury  should  have  been  directed  to  find  the 
prisoners  guilty  on  one  or  other  of  the  counts  only. 
2.  The  verdict,  as  returned,  is  not  sufficient  to  support 
either  count  taken  separately. 

When  the  indictment  charges  the  same  offence  in 
different  counts,  the  prisoner  has  a  right  to  have  the  ^ 
verdict  given  on  one  count.  The  principle  on  which 
several  counts  are  admissible  in  an  indictment  is,  that 
each  count  contains  a  statement  of  a  distinct  offence, 
and  that  different  offences  may  be  joined  in  one  indict* 
ment.  (2  Hale,  PI.  Cr.  p.  173.)  It  is  said  in  the  text 
books  that  every  separate  count  should  charge  the  de- 
fendant as  if  he  had  committed  a  distinct  offence,  and 
that  to  the  supposed  second  and  third  offence  should 
be  prefixed  a  statement  that  the  jury's  super  sacramen- 
ttwi  suum  ulterius  presentant^  §pc.  (1  Chitty,  Cr.  L. 
249  ;  Young  Y.TheKing,  3  T.  R.  106,  7,  per  Buller  J. ; 
O'ConneWs  case,  11  Clarke  &  Vinelly,  per  Parke  B.) 
The  offence  is  usually  laid  at  a  different  time  in  each 
count,  and  the  word  ^^  other*'  introduced  before  the 
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1844.      subject  of  the  felony  to  distinguish  it  from  that  in  the 
DowNiNG's  preceding  count.     The  grand  jury  certainly  treat  each 
count  as  distinct ;  they  may  reject  such  as  they  do  not 
think  supported  by  the  evidence,  and  the  prisoner  is 
arraigned  on  those  counts  only  which  have  not  been 
ignored  by  them.     At  that  stage  of  the  proceeding  the 
prisoner  has  a  right  to  treat  such  count  as  a  charge  for 
a  separate  offence,  for  be  may  plead  guilty  to  one,  not 
guilty  to  another,  and  demur  to  a  third.  (See  a  prece- 
dent of  a  plea  to  one  count  of  an  indictment,  and  a 
demurrer  to  another,  4  Chitty,  Cr.  L.  618.)     This  is 
clear  in  the  case  of  several  offences  charged  in  one 
indictment ;  the  question  is,  whether  the  same  rule 
liolds  where  one  offence  is  differently  charged   in 
different  counts?   It  is  said,  that  a  general  verdict  of 
guilty  is  in  that  cas^  a  finding  the  prisoner  guilty  • 
of  only  one  offence,  and  that  where  the  sentence  from 
its  very  nature  (as  in  a  capital  case)  can  only  be  once 
inflicted,  the  judgment  will  be  taken  on  error  to  have 
been  given  on  only  one  count ;  or  at  all  events  that  it 
is  immaterial  in  such  a  case  if  one  of  the  counts  were 
Hbad.     But  suppose,  in  an  indictment  for  murder,  the 
death  were  alleged  in  one  count  to  have  been  caused 
by  drowning,  in  another  by  poison,  in  a  third  by 
hanging;  the  attention  of  the  jury  must  be  directed 
to,  and  a  verdict  given  upon  some  one  count.     The 
prisoner  would  be  entitled  to  be  relieved  from  all  the 
charges  except  that  one  which  the  evidence  had  sus- 
tained, 

Alderson  B. — The  second  count  .is  bad,  if  you  take 
the  words  literally.  The  first  count  charges  two  men 
with  murdering  a  man  ;  the  second  count  charges  the 
same  t^o  men  with  afterwards  murdering  the  same 
man,  i.  6.,  with  killing  a  dead  mau. 

Huddlestone.  The  course  adopted  by  the  two 
learned  Judges,  who  presided  at  the  Central  Criminal 
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Court  last  session,  was  to  take  a  verdict,  on  one  count      1844. 
only  of  m  indictment  containing  several  counts,  in  Down^ing's 
which  the  same  offence  was  charged  in  different  ways. 

Pattsson  J. — It  was  so  in  most  cases  certainly. 

CoLERLDGB  J. — What  was  the  entry  on  the  other 
counts  ? 

HuddUston.  The  officer  thought  it  ought  to  be  not 
guilty. 

Parke  B. — ^Then  on  this  record  the  prisoner  would 
have  been  found  guilty  and  not  guilty  of  the  same 
offence.  Suppose  it  had  been  word  for  word  the  same 
charge  copied  twice  over  ? 

Huddleston.  The  word  ^'  afterwards''  makes  a 
distinction  in  time  between  the  first  and  second  counts. 

Aldbrson  B. — The  word  "afterwards"  is  quite  im- 
material. 

Huddleston.  It  would  appear  on  the  face  of  the 
record  to  be  a  different  offence  from  that  charged  in 
the  first  count.  I  cannot  find  any  old  cases  where 
verdicts  have  been  entered  severally  on  several  counts. 
The  authorities  must  be  modern,  as  formerly  indict- 
ments contained  only  one  count. 

Aldbrson  B. — In  old  times  almost  all  the  indict- 
ments tried  at  the  Old  Bailey  were  entered  on  one 
parchment,  and  a  verdict  entered  at  the  same  time  on 
all.  The  officer  should  swear  the  jury  to  give  a  true 
**  verdict,"  not  **  verdicts,"  on  the  whole  arraignment. 

Huddleston.  In  R.  v.  O'Connell,  11  CI.  &  F. 
p.375,  Lord  Denman  said,  ^*  I  am  of  deliberate  opinion, 
that  the  practice  of  selecting  at  the  time  of  the  trial 
the  counts  on  which  judgment  may  be  lawfully 
awarded,  is  the  right  and  wholesome  practice,  pro- 
ducing no  inconvenience,  and  affording  a  fresh  secu- 
rity for  justice. 

Pollock  C.  B. — But  may  not  the  officer  of  the 
Court  take  a  general  verdict  of  guilty,  and  then  enter 
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1844.  it  only  on  that  count  to  which  the  evidence  seems 
Downing'8  applicable  ?  And  is  not  that  the  distinction  between 
civil  and  criminal  cases  ? 

Huddleston.  There  the  objection  was  taken  imme- 
diately the  verdict  was  given,  and  before  it  was 
recorded. 

Pattbson  J. — There  may  be  separate  felonies  proved 
by  the  same  evidence. 

Alderson  B. — In  that  case,  the  prisoner  might  be 
tried  on  both  ;  but  as  a  matter  of  humanity  the  Judge 
puts  the  prisoner  to  his  election  ;  but  not  where  one 
felony  is  laid  in  different  ways.  It  is  not  in  any  case 
a  matter  of  right,  but  for  the  discretion  of  the  Judge. 

ITuddleston.  In  i2  v:  Folkes  Sf  Ludds^  Moody, 
Cr.  C.  354,  Folkes  was  charged  in  the  first  count  as 
principal  in  the  first  degree,  and  Ludds  as  principal  in 
the  second  degree.  In  the  second  count  the  two  pri- 
soners were  charged  with  the  same  offence,  but  in 
the  reverse,  order.  There  was  a  general  verdict  of 
guilty  agaiust  Folkes — Ludds  was  acquitted.  The 
Stat,  of  9  Geo.  4,  c.  31,  contains  no  provisions  against 
principals  in  the  second  degree.  On  a  case  reserved, 
the  verdict  was  held  good  on  the  first  count;  no 
opinion  seems  to  have  been  given  respecting  the 
second  count.  I  claimed  on  the  trial  that  there  should 
be  a  verdict  of  guilty  on  one  count  only,  and  of  ac- 
quittal on  the  other.  (See  Lord  CottenkanC s  ]ViAgmeni 
in  jR.  V.  O'ConnelL) 

Alderson  B. — No  doubt  the  prisoner  is  entitled  to 
be  acquitted  on  all  counts  which  the  jury  do  not  think 
proved  by  the  evidence.  But  if  two  counts  out  of  five 
are  proved,  is  the  prisoner  entitled  to  be  acquitted  on 
all  but  one  ? 

Huddleston.  One  of  the  prisoners  here  was  a  young 
boy,  to  whom  no  expression  of  malice  were  traced.  If 
the  verdict  had  shewn  that  he  did  not  actually  commit 
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Case. 


the  murder  in  fact,  it  might  have  been  a  strong  ground       1844. 
for  an  application  for  mercy.  Downino'b 

Secondly.  The  verdict,  as  returned,  would  not 
support  either  count. 

The  passage  from  Hale,  1 ,  463,  cited  by  the  learned 
Judge,  cannot  be  supported  to  its  full  extent.  In 
Mackalley's  case,  9  Co.  Rep.  122,  67  a,  there  was  only 
one  count ;  this  point  was  not  raised,  and  the  resolu- 
tion quoted  by  Hale  supposed  the  finding  to  be  certain 
as  to  one  of  the  parties. 

Alderson  B. — How  do  you  distinguish  R.  v.  Towh 
if  others^  R.  &  R.  Cr.  314,  from  this  case  ? 

Huddleston.  That  case  does  not  now  seem  to  be 
law.  Bum  v.  Offley,  2  Shower,  610  ;  3  Mood.  121, 
was  decided  on  the  autliority  of  Mackalley's  case; 
there  too  the  finding  was  certain  as  to  one  of  the 
parties.  So  in  Plowden,  98,  it  seems  that  the  certain 
finding  as  to  one  of  the  parties  makes  the  diflerence. 
In  a.  V.  Barthtaick,  1  Douglas,  212,  C.  J.  TFt^/essays, 
^*  as  it  is  not  found  who  gave  the  bhwj  or  who  was  pre- 
sent^  we  are  all  of  opinion  that  the  prisoners  must  be 
discharged.  There  it  seems  that  the  Chief  Justice 
thought  that,  had  there  been  a  finding  as  to  the  party 
who  gave  the  blow,  the  result  might  have  been  diffe- 
rent. (jR.  V.  TaylerSfShaWj  1  Leach,  Cr.  C.  Cases,  166, 
and  B.  v.  Tyler,  8  C.  &  P.  616,  were  also  cited.) 

[The  Court  adjourned.  On  the  following  Monday 
all  the  Judges  were  present  except  Tinpal  C*  J., 
Gurnet  B.,  Williams  J.,  and  Rolfe  B.] 

Yardley  for  the  Crown.  The  verdict  cannot  em- 
barrass the  prisoners — no  distinction  can  be  made  be* 
tween  them — both  are  guilty  on  both  counts.  R.  v. 
O'Connell  is  not  in  point.  The  dicta  there  only  apply 
either  to  cases  where  the  evidence  does  not  support  one 
or  other  of  the  counts,  or  where  the  offences  are  dif- 
ferent in  each  count. 
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1844.  Lord  Denman. — The  doubt  arises  as  to  the  mode  of 

Downing's  Stating  the  offence  in  the  second  count.  R.  v.  Towlcy 
R.  &  R.  Cr.  C.  is  good  law ;  it  was  acted  on  in  H.  v. 
Tyler,  8  C.  &  P.  6 16.  The  only  question  is  as  to  the 
statement  in  the  second  count  having  reference  to  the 
first. 

MauleJ. — My  only  doubt  is  whether  the  grand 
jury  must  not  be  taken  to  have  spoken  of  two  transac- 
tions in  the  two  counts. 

Yardley  cited  the  judgment  of  Buller  i.  in  Young 
V.  the  King,  3  T.  R.  104. 

Alderson  B  — ^Then  there  was  nothing  in  the  se- 
cond count  to  show  that  it  might  not  be  a  different 
transaction  altogether.  But  here  the  words  ^^after- 
wards'*  and  **said'*  make  the  difficulty.  It  would 
seem  by  the  introduction  of  those  words  that  the  trans- 
action referred  to  in  each  count  was  one  and  the  same. 
If  you  take  **  afterwards'*  to  be  afterwards  in  point  of 
time,  and  ^^said'*  to  be  the  same  man  as  mentioned  in 
the  first  count,  then  the  second  count  charges  the  pri- 
soners^ with  killing  a  dead  man ;  then  there  would  be 
one  good  and  one  bad  count,  and  the  case  of  the  Queen 
V.  O'Connell  would  show  the  judgment  to  be  bad. 
.  Yardley.  "  Afterwards*'  is  surplusage.  The  time 
is  not  material — it  may  be  rejected. 

Maulb  J. — -You  might  as  well  reject  any  other 
words  in  the  second  count. 

Pollock  C.  B.-— Would  you  be  bound  to  prove  that 
the  offence  mentioned  in  the  second  count  occurred 
after  the  first  ?  Suppose  it  were  for  the  murder  of  A., 
and  the  murder  of  B.  afterwards;  whereas  the  evi- 
dence showed  that  the  murder  of  B.  really  happened 
before.     Would  the  jury  be  really  bound  to  acquit  ? 

Huddleston  replied. 

The  Judges  took  time  to  consider  ;  and  afterwards 
it  was  held  by  all  the  Judges  present  (Maule  J.  dis- 
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8entiente)  that  the  two  counts  substantially  related  to       1B44, 
the  same  person  killed,  and  to  one  killing ;  and  that  Downino's 
they  might  have  been  transposed  without  any  altera- 
tion of  time  or  meaning.     The  conviction  was  there- 
fore held  good. 


REGINA  V.  RADFORD.  1844. 


Joseph  Radford  was  convicted  before   Mr.   Baron  indictment 
Gumm/j  at  the  Winter  Assizes  for  the   county  of  iiG0o.4,and 
Chester^  a.  d.  1844,  for  uttering  a  forged  receipt  for  J^q  for*^^' 
5/.  \48.  6d.  in  different  counts,  with  intent  to  defraud  uttering  a 
Mr.  Lee 9  George  Turner,  and  others.  rewfpt 

The  prisoner  was  a  stonemason,   and  purchased  ^^^'Jf^ 
stone  at  a  quarry  the  property  of  Mr.  Lee.  an  uttering. 

At  the  time  of  the  dealing  the  quarry  was  managed 
by  George  Turner. 

The  prisoner  incurred  the  debt  of  51.  148.  6d.  on 
the  6th  July,  1840.  An  invoice  was  sent  without  any 
receipt. 

The  prisoner  was  repeatedly  applied  to  for  payment, 
and  made  repeated  promises  of  payment. 

At  last,  in  July^  1844,  he  for  the  first  time  alleged 
that  he  had  paid  for  the  stone  at  the  time  (1840)  and 
that  he  had  a  receipt  signed  by  Turner. 

On  this  Forster,  who  had  succeeded  Turner  as 
manager,  went  over  to  him  17th  August,  the  prisoner 
produced  the  receipt  and  exhibited  it  to  him  to  look  at, 
but  would  not  part  with  it  out  of  his  hand. 

On  the  21st  August,  Forster  returned  to  him  taking 
Turner  with  him,  and  again  called  on  him  to  produce 
the  receipt,  he  did  produce  and  held  it  up  for  him  and 
Turner  to  look  at,  but  refused  to  part  with  it  out  of  his 
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1844.  hand.  Mr.  Forster,  however,  got  it  from  him  and  he 
Radford's   was  apprehended. 

Tawnsendf  for  the  prisoner,  contended  that  this  wa» 
not  an  uttering ^  and  cited  the  case  oiRex  v.  ShuAard, 
Russell  &  Ryan,  200. 

The  learned  Baron  inclined  to  think  that  the  ex- 
hibiting it  to  the  person  with  whom  he  was  claiming 
credit  for  it  was  an  uttering  and  publishing^  even 
though  he  had  not  parted  with  it  out  of  his  hand,  but 
he  forebore  passing  sentence,  and  reserved  the  point 
for  the  consideration  of  the  Judges. 

On  the  evening  of  Feb.  14th,  1845,  the  case  was 
argued  at  Serjeants'  Inn  before  eleven  of  the  Judges. 
Alderson  B.,  Williams  J.,  Maule  J.^  Wightman  J. 
were  not  present. 

Townsend  for  the  prisoner.  The  indictment  is 
framed  under  stat.  11  Creo.  4,  and  I  Wm.  4,  c.  66, 
s.  10.  (a) 

Mere  showing  is  not  uttering :  there  must  be  an 
express  publication.  In  Shukard's  case,  R.  &  Ry. 
p.  200,  the  prisoner  showed  the  note,  but  t^at  was  not 
sufficient. 

Lord  Denman  C.  J. — We  shall  not  assume  here  that 
it  was  read. 

Townsend.  In  law,  utter  means  publish,  put  in 
circulation.  Uttering  a  false  note,  means  giving  it  in 
payment,  passing  it  over,  handing  over,  delivering  it. 
This  is  the  real  legal  meaning  of  the  word.     In  Tre- 

(a)  X.  And  be  it  enacted,  that  if  any  person  shall  forgfe,  o^  alter,  or  shall 
offer  J  fitter,  ditpow  qf,  or  put  off,  knowing  the  same  to  be  foiged  or 
altered,  any  deed,  bond,  or  writing  obligatory,  or  any  court  roll,  or 
copy  of  any  court  roll  relating  to  any  copyhola,  or  customary  estate,  or 
any  acquittance  or  receipt  either  for  money  or  goods,  or  any  accountable 
receipt,  either  for  money  or  goods,  or  for  any  note,  bill,  or  other  security 
for  payment  of  money,  or  any  warrant,  order,  or  request  for  the  delivery 
,  or  transfer  of  goods,  or  for  the  delivery  of  any  note,  bill,  or  other  security 
for  payment  of  money  with  intent  to  defraud  wnj  person  whatsoever, 
every  such  offender  shall  be  guilty  of  felony,  andbemg  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  time  not  less  than  seven  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  four  years,  or  less  than  two  years. 
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maxnes  PI.  Cr.,  R.  v.  Champum^  p.  129,  the  words    _J844. 
of  the  indictment  are  "  publicavit  et  publican  causavit.'*   Radford's 
So  in  a.  V.  Ivei/y  p.  151. 

The  first  act  against  uttering  is  stat.  5  £liz.  c.  14, 
8.  1.  It  treats  uttering  and  publishing  as  the  same. 
So  that  uttering  a  forged  instrument  with  intent  to 
defiraud,  is  analogous  to  publishing  a  libel  with  intent 
to  defame.  In  this  latter  case^  in  order  to  constitute 
a  publication,  there  must  either  be  an  actual  making 
known  the  contents  to  a  stranger^  or  a  publication 
traditione,  by  handing  it  over  to  a  third  party,  who  can 
make  himself  master  of  the  contents.  (See  per  ITol- 
rayd  J.,  JR.  v.  Burdett^  4  B.  &  A.  411,  citing  5  Co. 
Rep.  12H,  a.)  The  facts  disprove  publication  here ; 
for  it  does  not  appear  that  the  contents  were  com- 
municated. 

Lord  Denman  C.  J. — It  was  found  to  be  a  receipt. 

Taionsend.  Yes;  but  it  was  grabbed  from  him; 
it  was  obtained  by  farce.  There  was  no  communica- 
tion of  the  contents  voluntarily.  It  was  an  intent  not 
completed.  There  must  be  an  intent  executed  and 
complete  to  constitute  a  publication. 

Pollock  C.  B. — The  case  says,  "  the  prisoner  pro- 
duced the  receipt,  and  exhibited  it  to  him  to  look  at :" 
are  we  to  infer  that  he  did  not  look  at  it  ?  Suppose  a 
man  showed  a  ticket  in  passing  a  toll  bar  and  passed 
on  :  would  not  this  be  a  producing  ? 

Tawruend.  The  Criminal  Law  Commissioners  (Rep. 
S,  p.  68),  recommended  the  insertion  of  the  word 
*•  utter'*  as  well  as  "publish;*'  as  though  they  were 
not  co-extensive.  Tendering  and  uttering  are  not 
synonymous.  The  stat.  15  Sc  16  Geo.  4,  c.  28,  s.  2, 
makes  them  distinct  and  independent  acts.  {Frank's 
case,  2  Leach,  736.) 

Coleridge  J. — ^This  is  not  a  tendering^  for  there  was 
no  intention  to  give.    He  said,  you  shall  not  have  it. 
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1844.  TowmeTid.     It   is   not    the  off  eying ;   to   **  offer," 

Radford's  implies  a  power  to  take  in  the  party  to  whom  it  is 
^^»«-       offered. 

Pollock  C.  B. — ^That  must  depend  on  the  nature 
of  the  subject-matter.  A  nian  may  offer  a  receipt  for 
inspection  without  intending  to  part  with  it. 

Tovmsend.  The  learned  Baron  who  reserved  this 
case,  has  not  submitted  to  your  Lordships  the  meaning 
of  the  word  "offer,"  but  only  of"  utter  and  publish." 
The  word  "  offer"  was  thought  to  be  out  of  the 
question,  not  on  the  law  but  the  facts :  though  all  the 
words  were  used  in  the  indictment. 

TiNDAL  C.  J. — We  must  not  lose  sight  of  the  record. 

Tovmsend.     The  verdict  was  "  guilty  of  uttering. 

Pollock,  C.  B. — That  was  "  not  guilty  of  offering. 

Tovmsend.  If  producing  was  enough,  the  Legisla- 
ture would  have  used  words  to  that  effect.     In  stat. 

5  &  6  Wm.  4,  c.  24,  s.  3,  against  forging  certificates 
of  service  in  the  navy,  the  words  **  produce,  utter,  or 
make  use  of"  are  inserted.  In  stat.  2  Wm.  4,  c.  16, 
8.  4,  against  foi^ng  and  uttering  excise  permits,  the 
words  are  "utter,  give,  or  make  use  of;"  in  stat. 
2  &  3  Wm.  Ay  c.  59,  s.  19,  respecting  the  transfer  of 
certain  annuities,  *'  utter,  or  deliver,  or  produce;" 
therefore,  where  the  Legislature  wished  to  guard 
against  a  mere  producing^  that  word  is  inserted  in  the 
statute.  Here  then  the  statute  does  not  mean  to  include 
this  offender  unless  he  clearly  went  so  far  as,  not  only 
to  produce  but  to  utter  or  publish.  From  the  analogy 
of  a  libel,  it  seems  that  a  mere  showing  and  keeping 
possession  is  not  an  uttering  in  law,  for  he  does  not 
communicate  it  so  as  to  have  it  read.     In  the  stat. 

6  £liz.  c.  14,  8.  2,  the  words  used  are,  **  pronounce, 
publish,  or  show  forth  his  evidence.''  Here  there  was 
no  such  showing  forth  ;  for  the  uttering  was  not 
completed. 


lS'/ 
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The  Court  took  time  to  consider.  1844. 

The  Judges   were  of  opinion   that  there  was  an   Radford's 
uttering;  and  that  the  conviction  was  right.     At  the 
following  Spring  Assizes  the  prisoner  was  sentenced  to 
be  imprisoned. 


REGINA  V.  WILLIAM  TIVEY. 

1844. 


Thb  prisoner  was  tried  before  Mr.  Justice  PaWe^on  Prisoner  was 
at  the  Derby  Winter  Assizes,  1844,  and  convicted  on  nndcrstet.  r 
an  indictment  charging  him  with  unlawfully,  mali-  ^l^'A* 

C»  «5Uy  8*  I  Oy 

ciously  and  feloniously  wounding  a  mare  the  property  of  "  uniaw- 
of  Richard  Beaumont  Child.  The  fact  of  wounding,  riousi^and 
by  thrusting:  his  hand  and  a  knife  into  the  va^na  of  feloniously 

•'  ^  ,    °     ,  wounding  a 

the  mare,  and  cutting  her  as  she  stood  quietly  in  a  mare." 
stable,  was  clearly  proved,  but  no  evidence  was  given  heiTright! 
as  to  the  motive  of  the  prisoner.     No  malice  was  Q««^.-  whe- 

^  tner  on  the 

shown  towards  any  one,  and  it  did  not  appear  that  he  ground  that 
knew  to  whom  the  mare  belonged  or  had  any  know-  alSove  staft!^^ 
ledge  of  the  prosecutor,  Richard  Beaumont  Child.         proof  of  ge- 

neral  malice 

Mr.  Adams^  counsel  for  the  prisoner,  urged  that  is  still  suffi- 
evidence  of  malice  against  Richard  Beaumont  Child  ^^^^i^^' 
was  necessary,  since  1  Vict.  c.  90.  offence  not- 

The  learned  Judge  held  that  it  was  not  stat.  i  F»c^c. 

Under  the  statute  9  Geo.   1,  c.  22,  s,   1,  malice  ^'thatlunot 
against  the  owner  was  held  to  be  necessary,  Leach,  appearing 
Cr.  C.  594,  R.  v.  Pearce ;  ibid.  Hean^s  case,  ibid,  whom  or 
note  p.  595 ;  ibid.  Shqphard's  case,  Russ.  &  Ryan,  Sfl2%"n." 

490,  R.  V.  Austen.  ceived  malice 

But  see  the  case  of  R.  v.  Salmon^  Russ.  &  Ryan,  owner  or  sup- 
26,  as  to  general  malice,  and  2  East's  P.  C.  1074,  P^^Shrre- 
Ranger^ 8  case.  sumed.  (See 

But  9  Geo.  1,  c.  22,  was  repealed  by  7  &  8  Geo.  4,  1074!)* 
c.  27.     By  7  &  8  Geo.  4,  c.  30,  s.  16,  it  is  enacted, 
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1844.       **  that  if  any  person  shall  unlawfully  and  maliciously 

Tivby's     kill,  maim  or  wound  any  cattle,  every  such  oflPender 

shall  be  guilty  of  felony,"  and  be  liable  to  be  trans-' 

ported  for  life  or  any  term  not  less  than  seven  years,  or 

imprisoned  for  any  term  not  exceeding  four  years. 

And  by  sec.  25  it  is  enacted,  ^*  that  every  punish- 
ment and  forfeiture  by  this  Act  imposed  on  any  person 
maliciously  committing  any  offence,  whether  the  same 
be  punishable  upon  indictment  or  upon  summary  <^on- 
viction,  shall  equally  apply  and  be  enforced,  whether 
the  offence  shall  be  committed  from  malice  conceived 
against  the  owner  of  the  property  in  respect  of  which 
it  shall  be  committed,  or  otherwise.'' 

The  1  Vict  c.  90,  s.  1,  recites,  amongst  other  Acts 
and  clauses,  7  &  8  Geo.  4,  c.  30,  s.  16. 

And  sec.  2  enacts,  ^*  that  so  much  of  the  said  Act 
as  relates  to  the  punishment  of  persons  convicted  of 
any  of  the  offences  hereinbefore  specified  as  in  those 
Acts  contained  respectively,  shall  from  and  after  the 
commencement  of  this  Act  be,  and  the  same  are  hereby 
repealed,  and  every  person  convicted  after  the  com- 
mencement of  this  Act  of  any  of  such  offences  respec' 
tively,  shall  be  liable  to  be  transported  beyond  the 
seas  for  any  term,  not  exceeding  fifteen  years,  nor 
less  than  ten  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years.  No  punishment,  therefore, 
can  apply  or  be  enforced  under  the  7  &  8  Geo.  4,  c.  30, 
s.  16,  and  it  is  contended  consequently  that  the  25th 
section  of  that  Act  has  no  operation. 

On  the  other  hand,  it  is  contended  that  the  true 
meaning  of  the  25th  section,  is  that  malicious  offences 
shall  be  deemed  complete,  without  proof  of  malice 
against  the  owner  of  the  property.  Or,  if  that  sectioir 
be  inoperative,  that  general  malice  is  sufficient. 

The  learned  Judge  requested  the  opinion  of  the 
Judges  whether  the  conviction  was  right. 
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This  case  was  considered  by  Lord  Denman  C.  J.,  1.S44. 

Pollock  C.  B.,  Patteson,  J.,  Coleridge  J.,  Colt-  Tivey'b 
MAN  J.,  RoLFE  B.,  Erle  J.,  Platt  B.,  who  were  un-       ^**®' 
animously  of  opinion  that  the  conviction  was  right. 


THE  QUEEN  v.  THOMAS  CARTER. 


1845. 


The  prisoner  was  convicted  before  Mr.  Justice  Cole-  „ . 

■  .  Pnsoner  in- 

ridge^  at  the  Yorkshire  Winter  Assizes,  1844,  on  two  dieted  for 
counts  of  an  indictment,  for  uttering  the  instrument  «?ord°r  for 
set  out  below,  and  which  was  described  as  an  order  for  ^^®  payment 

of  moneyy 

the  payment  of  money ;  the  intent  was  laid  in  the  first  with  intent 
count  to  be,  to  defraud  "  one  Henry  Diesser^'ds  one  of  count)  uTde- 
the  public  officers  of  the  Yorkshire  District   Bank,  fraud  "H.  p. 
In  the  latter  to  defraud  Henry  Diesser  and  others."  public  offi- 
This  was  the  instrument :—  Dis'trict^''^' 

Thomton-le-Moor,  July  20,  1844,       the  and)  to 
"  Mr.  Johnson — Sir,  please  to  pay  to  James  Jackson  «  h[^d^  ^nd 
the   sum   of  13/.   by   order  of  Christopher  Sadler^  others." 
Thomton-le-Moor^  brewer,  the  District  Bank.    I  shall  mentwasas 
see  you  on  Monday.     Yours  obliged,  ^**^Thw%i(m' 

Chas.  Sadler."      ie-Moor,Juiy 

20,  1844. 

Christopher  Sadler  was  a  customer  of  the  Yorkshire  sill  PiewIeTu) 
District  Bank,  and  had  been,  till  shortly  before  the  W  *^  ^V^ 

mi  t*  11  1  JacKSon  the 

Uttering,  a  brewer.  The  agent  of  the  bank  to  whom  8umof£i3 
the  instrument  was  uttered,  stated  that  Sadler  was  not  JkrUt^her 
in  the  habit  of  drawing  on  the  bank,  but  that  if  he  had  S?*''^'    7 

.         i»iii«.         1.        i«i        ii«    Tftom^oii-fe- 

been  certain  of  the  handwriting  being  his,  he  should  Afoor,hrewer, 

the  District 
Bank. 
I  shall  see  you  on  Monday.    Tour's  obliged,  Chas.  Sadler." 

Held : — 1.  To  be  an  order  within  stat.  11  Geo.  4,  and  1  Wm.  4,  c.  66,  s.  3. 
2.  Whether  the  intent  might  be  laid  as  in  the  second  count — qtuare, 
3x  The  certified  cop7  of  the  return  forwarded  to  the  Stamp  Office,  under  stat  7  Geo,  4, 
€.  46,  6.  4,  in  which  it  was  stated  that  H.  D.  was  one  of  the  public  officers  of  the  F, 
Distnct  Bank,  is  not  made  exclusive  evidence  of  that  fact. 
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have  paid  the  money,  but  it  vas  not  proved  that 
I    Sadler,  at  the  date  of  the  iastrument,  or  time  of  the 
uttering,  bad  any  effects  in  the  bank. 

Three  objections  were  made  :— . 

First.  That  Diesaer  was  not  proved  to  be  the  public 
officer — he  was  called  aod  stated  himself  to  be  ao,  and 
a  sharehplder,  and  an  examined  copy  of  the  return 
forwarded  to  the  Stamp  Office  was  put  in,  in  which  he 
was  stated  to  be  so. 

This  copy  wanted  the  affidavit  at  the  close  of  the 
return  (see  Scbed.  A.,  7  Geo.  4,  c.  4(^)  and  of  course 
the  signature,  and  the  date  was  left  in  blank,  but  it 
was  not  objected  that  the  return  sent  to  the  office  did 
not  relate  to  the  period  of  the  uttering. 

Second.  That  in  the  case  of  a  company  acting  under 
the  7  Geo.  4,  c.  46,  it  was  not  allowable  to  lay  the 
intent  to  be  to  defraud  "  one  of  the  partners  and 
others."  As  to  this,  see  the  cases  collected  in  2  Russell, 
104  n.  (b)  but  the  objection  was  rested  on  the  case  of 
(Steward  v.  Greaves,  10  M.  &  W.  711,)  in  which  the 
Court  of  Exchequer  held,  that  the  ninth  section  of  the 
statute  was  imperative  in  civil  proceedings,  and  that  a 
creditor  of  the  bank,  could  sue  only  one  of  the  public 
officers. 

It  was  also  ui^ed  that  the  7  Geo.  4,  c.  64,  s.  14, 
only  applied,  where  it  would  otherwise  have  been 
necessary  to  name  all  the  partners. 

Third.  It  was  objected  that  the  instrument  was  im- 
properly described  as  an  order  for  the  payment  of 
money,  that  it  did  not  upon  the  face  of  it  purport  to  be 
■an  order,  nor  was  it  shown  that  the  party  whose  name 
was  forged  had  any  authority  to  order  the  payment. 

The  learned  Judge  overruled  the  objections,  but 
reserved  the  case  for  the  opinion  of  the  Judges. 

This  case  was  argued  on  the  I4th  Feb.  1845,  at 
Serjeants' Inn,  before  eleven  of  the  Judges.     Alder- 


CROWN  CASES  RESERVED.  67 

sow  B.,  Williams  J.,  Maule.  J.,  Wiqhtman  J.,  vere       1846. 
not  present.  Cartbe's 

Hall  for  the  prisoner. 

Fir$i.  As  to  the  third  of  the  above  objections.  The 
instrament  is  improperly  described  in  the  indictment. 
In  Stat.  7  Geo.  2»  c.  22,  the  terms  warrant  ftnd  order 
are  used  as  synonymous.  That  is  not  so  ifi  stat. 
11  Geo.  4,  and  1  Wm.  4,  c.  66,  s.  3,  under  which  the 
present  indictment  is  framed,  (a)  An  order  must  be 
such  an  instrument,  that  disobedience  of  it  will  in* 
volve  a  breach  of  duty  in  the  drawee.  {JRobeftf  case, 
2  Russell  on  Crimes,  522.)  An  order  may  be  both  an 
order  and  a  warrant,  {Gilchrist's  case,  ibid.  525«6), 
but  what  is  merely  a  warrant  will  not  amount  to  an 
ord^r.  The  question  does  not  turn  upon  the  form  of 
the  instrument,  but  upon  its  legal  effect,  if  it  were 
genuine.  {Raake^s  case,  2  Moo.  Cr.  C.  66.)  There 
must  be  funds  in  the  hands  of  the  drawee  to  make  it 
an  order. 

PahkIs  B. — No.  That  makes  no  difference  at  all : 
it  is  an  order,  whether  he  has  funds  or  no. 

Hall.  Ellor^s  case,  2  Russell,  517,  n.  a.  2  East. 
PI.  C.  938,  is  most  like  it. 

Crbsswbll  J.— Referred  to  Clinch's  case,  2  East, 
PI.  C.  983.  But  said  that  the  abstract  there  given 
is  not  satisfactory. 

Platt  B. — B,efeTTed  to  Locket  fs  case,  1  Leach,  110. 

Hall.  As  to  the  second  objection,  stat.  7  Geo.  4, 
c.  46,  add  stat.  7  Geo.  4,  c.  64,  received  the  Royal 
Assent  on  the  same  day.  The  ninth  section  of  the  first 
of  those  statutes  has  been  held  to  be  imperative,  and 
to  provide  that  a  banking  company  shall  sue  and  be 
sued  only  in  the  name  of  one  of  its  public  officers. 

(«)  The  words  of  the  stati  7  Crco-  2,  c.  22,  are,  "  If  any  person  shall 
forge;  &c.,  &c.  any  toarrant  or  order  for  payment  of  money.*'  Of  stat. 
11  Geo.  4,  and  1  Wm.  4,  c.  66.  s.  3,  are  "  any  undertaking,  warrant,  or 
order  for  (ke  payment  of  money." 

F   2 
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1845.  (^Steward  v.  Greaves,  10  M.  &  W.  711.)  The  same 
Carter's  section  provides  that  **  any  forgery,  fraud,  crime,  or 
other  offence  committed  against,  or  with  intent  to 
injure  or  defraud  any  such  copartnership,  shall  and 
lawfully  may  be  laid,  or  stated  to  have  been  committed 
against  or  with  intent  to  injure  or  defraud  any  one  of 
the  public  officers^  nominated  as  aforesaid  for  the  time 
being  of  such  copartnership."  The  words  **  shall  and 
may"  must  receive  the  same  construction  throughout 
the  same  clause. 

Parke  B There  was  a  great  deal  more  than  the 

words  *^  shall  and  mav,"  that  lead  to  the  decision  in 
Steward  V,  Greaves. 

HalL     The  fourteenth  section  of  7  Geo.  4,  c.  64, 
does  not  apply,  because  that  was  passed  to  remove  the 
difficulty  of  stating  the  names  of  all  the  owners  of  pro- 
perty in  the  case  of  partners  and  other  joint  owners  : 
but  no  such  difficulty  could  exist  here,  for,  at  the  time 
when  that  Act  was  passed,  the  7  Geo.  4,  c.  46,  had 
already  (or  simultaneously)  provided  that  in  case  of 
bankfng  companies,  the  name  of  one  of  the   public 
officers  should  be  the  only  name  stated.     And  the 
paragraph  at  the  end  of  section  14,  7  Geo.  4,  c.  64, 
that  *^  this  provision  shall  be  construed  to  extend  to  all 
joint  stock  companies  and  trustees,"  must  be  taken  to 
apply  to  all  other  joint  stock  companies  than  those 
banking  companies  created  under  stat.  7  Geo.  4,  c.  4fi. 
Nor  does  the  stat.  1 1  Geo.  4,  and  1  Wm.  4,  c.  66,  s.  28 
apply  ;    for  though  the  words   there  used  are   very 
general,  still  that  statute  leaves  the  stat.  7  Geo.  4, 
c.  46,  in  full  force,  and  quite  untouched ;    and  the 
words  ''  shall  and  may''  in  that  statute  have  been  held 
to  be  exclusive  of  any  other  mode  of  statement. 
Thirdly,  as  to  the  first  objection. 
There  was  no  proof  of  Diesser  being  one  of  the 
public   officers  of  the   bank.      His    own    statement 
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was  not  sufficient ;  nor  was  the  return  to  the  Stamp      1845, 

Office.  CaRTBB*8 

I  St.  Because  it  was  only  an  examined  copy;  whereas, 
8.  4  of  stat  7  Geo.  4,  c.  46,  requires  it  to  be  a  certified 
copy. 

2nd;  Because  it  was  not  made  in  accordance  with 
the  statute. 

Parke  B. — A  certified  copy  is  one  piece  of  evidence, 
but  is  it  the  exclusive  one?  An  examined  copy  is  as 
good  or  better.  The  other  is  made  evidence  for  con- 
venience. In  Edwards  v.  Buchanan^  3  B.  &  Ad. 
788,  the  statutory  evidence  was  held  not  to  be  the 
only  admissible  evidence. 

Bliss  for  the  Crown  was  not  called  upon  to  reply. 

The  Court  afterwards  held  the  conviction  to  be 
right. 


{SPRING  ASSIZES,  1845.) 


REGINA  V.  PERRY. 

The  prisoner   was  tried   and   convicted   before  Mr,  Prisoner 
Justice    Coleridge  at   the  Taunton    Spring  Assizes,  onrcount" 
1845,  on  an  indictment  which  charged  him,  as  ser-  oftheindict- 
vant  of  the  Great  Western  Railway  Company,  with  stealing  a 
stealing  a  cheque  for  13/.  9s.  Id.,  and  a  piece  of  paper  i3/.^9*.  tS.. 
value  one  penny ;  in  other  counts  the  instrument  was  >»  another 
described  as  a  warrant  and  order  for  the  payment  of  stealing  a 
the  sum  above  mentioned,  and  the  property  was  laid  ^^^^{^^^ 
in  several  different  ways.  HeW  that. 

*^  supposing 

the  cheque  to 
liave  been  a  void  cheque  (as  being  contrary  to  the  provisions  of  stat.  55  Geo,  3,  c.  184), 
it  would  stin  sustain  the  charge  laid  in  the  second  count. 
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The  Gr^at  Western  Bailway  Company  being  in- 
debted for  poor  rates  to  the  overseers  of  the  parish  of 
Taunton  St.  James\  in  the  sum  of  i3l.  9s.  Id.,  a  cheque 
for  that  amount  was,  by  ttie  proper  authority,  drawn  at 
Paddington  on  their  London  bankers,  and  then  trans- 
mitted through  the  hands  of  varioas  officers  of  the 
company  to  the  superintendent  at  the  Taunton  station  ; 
he  received  it  on  Saturday  the  Ist  of  March,  and  at 
the  hour  when  the  prisoner  (the  chief  clerk  there) 
was  going  into  tlie  town  to  his  diooer,  placed  it  in  his 
hands,  ordering  him  to  pay  it  to  the  overseer  and  to 
bring  him  a  stamped  receipt  upon  his  return. 

On  his  return  the  superintendent  asked  prisoner  if. 
he  had  paid  the  overseer;  he  answered.  "Yes." — 
And  being  asked  for  the  receipt,  said,  that  the  "  over- 
seer not  having  one  by  him  had  promised  to  send  it, 
to  a  certain  ion  in  the  town  for  him."  In  truth  the 
prisoner  had  not  paid  it,  and  on  Monday  morning  got 
it  cashed  by  a  tradesman  in  the  town  and  applied  the 
proceeds  to  his  own  use. 

It  was  objected  that  the  cheque  being  issued  in 
Taunton,  though  made  within  fifteen  miles  of  the 
banking  house,  could  not  be  read  for  want  of  a  stamp, 
and  was  not  a  valuable  security.  It  appeared  to  the 
learned  Judge  that  the  cheque  was  either  issued  at 
Paddington,  when  put  in  a  course  of  transmission  to 
the  party  who  was- to  receive  the  money  named  in  it, 
or  not  until  the  cashing  of  it  on  the  Monday  morning 
at  Taitnton ;  and  that  in  the  first  case  it  was  clearly 
within  the  exemption  of  the  Stamp  Act,  and  that  in 
the  second  it  was  stolen  before  the  issuing,  and  that  an 
unstamped  cheque  made  within  distance,  but  not 
issued,  was  a  valuable  security  within  the  statute. 

The  learned  Judge  thought  the  cheque  might  be 
considered  as  stolen  when  the  prisoner,  instead  of 
applying  it  as  he  was  ordered  in  payment  to  the  over- 
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seer,  had  appropriated  it  to  himself,  of  which  the  false       1845. 
statement  to  the  superintendent  was  evidence,  and     Perry's 
that'the  cashing  of  it  on  Monday  was  only  further 
evidence  of  an  appropriation  complete  on  the  Sa- 
turday. 

His  Lordship  therefore  directed  the  cheque  to  be 
read,  and  the  prisoner  was  convicted. 

The  prisoner's  counsel  referred  to  the  thirteenth 
section  of  the  55  Geo.  3,  c.  184,  and  ex  parte  Bignold^ 
1  Deacon's  Reports,  735,  for  the  distinction  between 
making  and  issuing  a  banker's  cheque. 

Assuming  this  distinction  to  be  sound,  and  to  apply 
to  the  present  case,  his  Lordship  eatertained  doubts 
whether  his  view  of  the  case  was  correct,  considering 
that  the  cheque  was  never  intended  to  be  issued  within 
the  distance  of  fifteen  miles  from  the  banking  house, 
and  so  an  evasion  of  the  Stamp  Act  contemplated 
from  the  beginning. 

He  therefore  requested  the  opinion  of  the  Judges 
upon  the  case. 

This  case  was  argued  on  26th  Aprils  1845,  before 
all  the  Judges,  except  Parke  B.,  and  Maule  J. 

Howe  for  the  prisoner. 

Phinn  for  the  Crown. 

Howe  was  proceeding  to  argue  on  the  objection  to 
the  cheque,  when 

Lord  Denman  said, — Is  he  not  charged  with  stealing 
a  piece  of  paper  value  one  penny  ? 

Alderson  B. — The  piece  of  paper  makes  an  end  of 
the  question. 

JRowe.  The  paper  must  not  have  a  mere  adventitious 
value,  Hawkins,  PI.  Cr.  b.  1,  ch.  19,  s.  35. — "  Such 
goods,  the  stealing  whereof  may  amount  to  felony, 
ought  to  have  some  worth  in  themselves,  and  not  to 
derive  their  whole  value  from  the  relation  they  bear 
to  some  other  thing,  which  cannot  be  stolen,  as  paper 
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1845.  or  parchment  on  which  are  written  assurances  concern-^ 
Perry's  ing  lands  or  obligations,  or  covenants,  or  other  secu- 
rities  for  a  debt,  or  other  chose  in  action."  There  the 
paper  is  absolutely  worthless />er  $e.  In  JR.  v.  Clarke 
R.&R.Cr.C.  181,  the  paper  and  stamps, particularly  the 
latter,  were  held  to  be  valuable  to  the  owners  ;  and  the 
indictment  was  held  good  on  that  ground.  So  in  i?.  v. 
Binghy^  5  C.  &  P.  602,  the  paper  stolen  appeared  to 
be  of  some  value  to  the  prosecutor,  because  it  contained 
a  memorandum  respecting  a  debt  due  to  him.  Here 
there  is  no  such  evidence  of  intrinsic  value ;  it  is  worth- 
less, unless  regarded  as  a  security  for  money ;  and  as 
that,  it  is  void  and  therefore  of  no  value. 

Cresswell  J. — If  a  blank  cheque  had  been  stolen, 
would  that  be  a  larceny  ? 

Howe.     I  think  it  would. 

Cresswell  J. — Would  it  be  worse  for  being  611ed 
up  ?  In  M.  V.  Clark^  it  was  held  to  be  larceny  of  the 
stamps  and  paper ;  the  paper  was  held  to  be  of  some 
value,  and  rendered  more  so  by  the  stamps. 

Phinn  was  not  called  upon  to  reply. 

The  Judges  afterwards  held  the  conviction  right,  as 
the  stealing  of  the  piece  of  paper  was  sufficient  to  sus- 
tain  a  count  for  larceny,  (a) 

(a)  B.  V.  Mead,  4  C.  &  P.  536 ;  B.  v.  Vyse,  M.,  Or.  C.  R.  218. 
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REGINA  V.  JAMES  HASLAM,  WILLIAM  LEE,       i845. 

AND  JOHN  ADAMSON. 

The  defendants  in  this  case  were  tried  before  Mr.  Indictment 
Justice  Coltman  at  the  Spring  Assizes  for  Liverpool,  ^cyto^u^e 
1845,  upon  an  indictment  of  which  the  material  parts  certain  per- 

-  ,  ,  *  80D8  to  DC 

were  as  follow  : — Lancashire  to  wit.     The  jurors  for  elected  coun- 
our  Lady  the  Queen  upon  their  oath  present  that  here-  boroug^^ 
tofore  and  before  the  committing  of  the  misdemeanor  ^^ton/m 

LoticoshtTc 

and  conspiracy  hereinafter  mentioned  it  was  intended  hy  fraud,  viz. 
by  the  mayor,  aldermen  and  burgesses  of  the  borough  certain  other* 
of  Bolton,  in  the  county  of  Lancaster  aforesaid,  that  persons  who 
on  the  first  day  of  November,  in  the  eighth  year  of  the  gessesof  the' 
reign  of  our  sovereign  lady  Victoria,  by  the  grace  of  and  whTe^^' 
God  of  the  united  kingdom  of  Great  Britain  and/rc-  names  were 
landj  Queen,  defender  of  the  faith,  to  wit,  at  the  parish  burgess  lists, 
of  Bolton,  in  the  county  aforesaid,  there  should  be  an  ^^^^for* J^e 
election  of  certain  councillors  of  the  said  borough,  and  said  borough, 
that  James  Haslam,  late  of  the  parish  aforesaid,  in  the  for  the  elec 
county  aforesaid,  yeoman,  William  Lee,  late  of  the  ^^eraoMfirst 
same  place,  labourer,  and  John  Adamson,  late  of  the  above  men- 
same  place,  labourer,  well  knowing  the  premises,  but  flcW,  notto 
being  evil  disposed  persons,  and  wrongfully  and  wick-  ^  *  su^ect 
edly  devising  and  intending,  as  far  as  in  them  lay,  to  tionforthe 
contravene  and  render  useless  certain  wholesome  pro-  ^  *^*' 
visions  of  a  certain  Act  of  Parliament  made  and  passed 
in  the  sixth  year  of  the  reign  of  his  late  majesty  King 
William  the  Fourth,  intituled  '*  An  Act  to  provide  for 
the  regulation  of  Municipal  Corporations  in  England 

(a)  When  the  indictment  19  for  a  misdemeanor,  and  the  objection  arises 
on  the  face  of  the  indictment,  it  is  not  (regularly)  a  case  for  the  considera- 
tion of  the  Judges,  as  there  is  a  remedy  bv  writ  of  error,  which  in  misde- 
meanors is  grantable  of  right,  though  it  oe  not  so  in  felonies.  ["  Writs 
of  error  to  reverse  judgments  in  case  of  misdemeanors  are  not  to  be  allowed 
of  coursejbut  on  sufficient  probable  cause  shown  to  the  Attorney  General, 
and  then  they  are  understood  to  be  grantable  of  common  right,  and  ex 
dehito  juttUim"  Blackst.  Comro.  iv.  392. J 


L. 
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1845.  and  Wales,"  as  far  as  the  same  respected  the  said 
Haslam's  intended  election,  and  to  cause  John  Slater^  James 
KnowleSy  Thomas  Thompson^  Joseph  Ainsworth^  James 
Arrowsmith^  and  Thomas  Tong^  to  be  elected  coun- 
cillors of  the  said  borough  by  false  and  fraudulent 
means  on  the  thirty-first  day  of  October  in  the  year 
aforesaid,  with  force  and  arms  at  the  parish  aforesaid, 
in  the  county  aforesaid,  did  amongst  themselves,  toge- 
ther with  divers  other  persons  to  the  jurors  aforesaid 
unknown,  combine,  conspire,  confederate  and  agree 
together  to  cause  John  Slater,  James  Knowles,  Thomas 
Thompson^  Joseph  Ainsworthy  James  Arrowsmith,  and 
Thomas  Tong,  to  be  elected  councillors  of  the  said 
borough  at  the  said  intended  election  by  false  and 
fraudulent  means,  that  is  to  say,  by.  procuring  persons 
who  were  not  burgesses  of  the  said  borough,  and  whose 
names  were  not  in  the  burgess  lists  or  ward  lists,  or 
on  the  burgess  roll  of  the  said  borough,  and  having 
no  right  to  vote  at  the  said  election  to  personate  per- 
sons whose  names  were  in  the  said  burgess  lists  and  on 
the  said  burgess  roll,  and  to  vote  for  the  said  John 
Slater,  James  Knowles,  Thomas  Thompson,  Joseph 
Ainsworth,  James  Arrowsmith,  and  Thomas  Tong,  at 
the  said  election  for  and  in  the  names  of  the  said  last 
mentioned  persons  who  were  to  be  so  personated  as 
aforesaid,  and  thereby  to  contravene  and  prevent  the 
operation  of  the  provisions  in  the  Act  of  Parliament 
aforesaid  contained  for  providing  and  ensuring  a  fair 
election  of  councillors  in  boroughs,  so  far  as  respected 
the  said  election. 

The  indictment  then  proceeds  to  state,  amongst 
other  matters  not  material  to  the  present  question, 
that  John  Adamson  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  pursuance  of  and  according  to 
the  said  conspiracy  amongst  them  the  said  James 
Haslamy  William  Lee,  and  John  Adamson,  did  unlaw- 
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CaBe. 


fully,  wickedly,  corniptedly,  and  knowingly  procure,  1845. 
engage  and  hire  divers  persons,  to  wit,  William  Bury^  Haslam'b 
Thomas  Liptrot^  Thomas  Disley,  Matthew  Horrocksj 
and  John  Dowling^  who  were  not  then  burgesses  of  the 
said  borough,  and  whose  names  were  not  then  in  any 
of  the  burgess  lists  or  ward  lists,  or  on  the  burgess  roll 
of  the  eaid  borough,  and  who  then  had  no  right  what- 
ever of  voting  at  the  election  of  councillors  of  or  for 
the  said  borough,  and  whose  names  the  said  John 
Adamson  knew  were  not  then  in  any  of  the  burgess 
lists  or  ward  lists,  or  on  the  burgess  roll  of  the  said 
borough,  and  who  the  said  John  Adamson  then  well 
knew  had  then  no  right  whatever  to  vote  for  coun- 
cillors of  or  for  the  said  borough,  to  go  to  the  said 
borough  of  Bolton^  and  that  when  the  said  William 
Bury^  ^c,  arrived  at  the  borough  oi  Bolton  aforesaid 
the  said  James  Haslam  and  John  Adamson^  in  further 
pursuance  of  the  conspiracy  aforesaid,  gave  them  cer- 
tain monies,  to  wit,  &c,  and  the  said  James  Haslam 
then  and  there  ordered  them  the  said  William  Bury, 
Hfc.t  to  be  at  the  Falcon  inn  (thereby  meaning  a  cer- 
tain inn  called'  the  Falcon  inn,  in  the  said  borough  of 
Bolton  aforesaid,  and  which  was  to  be  the  polling 
place  for  the  west  ward  of  the  said  borough  of  Bolton 
at  the  said  intended  election)  at  seven  o'clock  on  the 
following  morning,  and  that  in  further  pursuance  of 
the  conspiracy  aforesaid  on  the  day  next  following,  to 
wit,  on  the  first  day  oi November  in  the  year  aforesaid, 
being  the  day  on  which  the  said  intended  election  was 
to  be  had  and  was  had  upon  the  said  William  Bury^ 
Thomas  Liptrot^  and  Thomas  Bisley,  going  to  the 
Falcon  inn  aforesaid,  James  Haslam  in  the  presence 
of  William  Lee  then  and  there  gave  to  the  said  WiU 
liam  Bvry  a  certain  voting  paper  filled  up  in  the  name 
of  one  Henry  Bobinson  and  as  voting  for  the  said 
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1845.  John  Slater  and  James  Knowles  to  be  councillors  of 
Haslam's  the  said  borough,  and  said  to  the  said  William  Bury 
**  recollect  that  your  name  will  be  Henry  Robinson^** 
(the  name  of  Henry  Robinson  being  then  on  the 
burgess  roll  of  the  said  borough  of  Bolton  and  in  the 
ward  list  for  the  west  ward  of  the  said  borough),  but 
the  said  James  Hashm  then  and  there,  well  knowing 
that  the  said  William  Bury  was  not  Henry  Robinson, 
and  had  no  right  whatever  to  vote  in  that  name  or  in 
any  other  name  at  the  said  election  of  councillors  for 
the  borough  of  Bolton  aforesaid,  and  the  said  James 
Haslam  also  gave  other  voting  papers  unto  the  said 
Thomas  Liptrot  and  Thomas  Disley,  aud  that  the  said 
James  Haslam  in  further  pursuance  of  the  conspiracy 
aforesaid  caused  the  said  William  Bury,  Thomas  Lip- 
trot  and  Thomas  Disley,  to  go  with  the  voting  papers 
which  he  had  so  given  to  them  respectively  as  afore- 
said unto  a  certain  window  at  the  Falcon  inn  aforesaid, 
and  the  said  William  Bury,  Thomas  Liptrot  and 
Thomas  Disley  by  the  directions  of  the  said  James 
Haslam,  then  and  there  put  their  said  voting  papers 
in  at  the  said  window  (the  room  to  which  the  said, 
window  belonged  being  then  and  there  the  polling 
place  appointed  for  the  said  west  ward  of  the  said 
borough  of  Bolton,  and  certain  persons  in  the  said 
room  being  then  and  there  the  persons  appointed  to 
receive  the  voting  papers  of  the  burgesses  of  the  said 
ward,  and  the  said  window  being  then  and  there  the 
place  where  the  voters  attended  and  gave  in  their 
respective  voting  papers  to  the  persons  so  appointed  to 
receive  the  same,  and  the  said  voting  papers  so  put  in 
at  the  said  window  by  the  said  William  Bury,  Thomas 
Liptrot  and  Thomas  Disley,  were  then  and  there 
received  by  the  persons  in  the  said  room,  and  the  said 
William  Bury,  Thomas  Liptrot^  and  Thomas  Disley, 
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then  and  there  vated  as  burgesses  of  the  said  west       1845. 
ward  of  the  said  borough  of  BoltoUj  without  any  ques-    Haslam's 
tion  whatever  being  asked  of  them.) 

The  indictment  further  proceeds  to  state  a  similar 
act  of  voting  by  Bury^  Liptroty  and  Disley  as  bur- 
gesses for  the  east  ward  of  the  borough,  and  a  further 
unsuccessful  attempt  by  Liptrot^  at  a  room  in  an  inn, 
called  the  Church  Tavern^  which  was  then  and  there 
a  polling  place  appointed  for  a  ward  of  the  borough  of 
Bolton^  called  Bradford  Ward,  at  the  said  election. 

The  second  count  is  as  follows  :  The  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present  that  after- 
wards, to  wit,  on  the  first  day  of  Novembery  in  the 
year  aforesaid  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  said  James  Haslam,  William  Lee^  and 
John  AdamsoUj  being  evil  disposed  persons  as  aforesaid, 
and  wrongfully  and  wickedly  devising,  and  intending 
as  far  as  in  them  lay  to  contravene  and  render  useless 
certain  wholesome  provisions  of  the  Act  of  Parliament 
aforesaid,  so  far  as  respected  the  said  election  of  coun- 
cillors of  the  said  borough,  and  to  cause  the  said  John 
Slater,  James  Knowles^  Thomas  Thompson^  Joseph  Ains- 
worth,  James  Arrowsmithf^nd  ThomasTongto  beelected 
councillors  of  the  said  borough,  by  false  and  fraudu- 
lent means  on  the  day  and  year  last  aforesaid,  at  the 
parish  aforesaid  in  the  county  aforesaid,  did  amongst 
themselves  combine,  conspire,  confederate,  and  agree 
together  to  cause  the  said  John  Slater,  James  Knowles, 
Thomas  Thompson,  Joseph  Ainsworth,  James  Arrow- 
smith,  and  Thomas  Tong,  to  be  elected  councillors  of 
the  said  borough,  at  an  election  of  councillors  of  the 
said  borough,  then  and  there  to  be  had  by  false  and 
fraudulent  means,  that  is  to  say,  by  procuring  men  who 
were  not  burgesses  of  the  said  borough,  and  whose 
names  were  not  on  the  burgess  lists,  or  ward  lists,  or 
on  the  burgess  roll  of  the  said  borough,  and  having 
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1845.  no  right  to  vote  at  the  said  election,  and  causing  the 
Haslam's  said  persons  so  to  be  procured  as  aforesaid  to  personate 
at  the  said  election  persons  whose  names  were  in  the 
said  burgess  lists,  and  on  the  said  burgess  roll,  and  to 
vote  for  the  said  John  Slater^  James  Knowles^  Thomas 
Thompson^  James  Arrowsmithj  and  Thomas  Tong,  at 
the  said  election  for  and  in  the  names  of  the  said  last 
mentioned  persons  who  were  to  be  so  personated  as 
last  aforesaid,  and  thereby  to  contravene  and  pre- 
vent the  operation  of  the  provisions  in  the  said  act 
of  Parliament  contained  for  providing  and  ensuring 
a  fair  election  of  councillors  in  boroughs  as  far  as 
respected  the  said  election,  to  the  great  damage, 
scandal,  and  disgrace  of  the  true  and  rightful  voters 
for  and  in  the  said  borough  of  Bolton  in  contempt  of 
our  lady  the  Queen  and  her  laws,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  lady  the  Queen  her  crown  and 
dignity. 

The  defendants  were  convicted  on  the  second  count 
of  this  indictment,  but  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground  that  the  indictment  did  not 
show  that  the  borough  of  Bolton  was  a  town  corporate, 
or  that  there  could  be  a  valid  election  of  town  coun- 
cillors, and  it  was  contended,  that  unless  it  was  a 
borough  in  which  there  might  be  a  valid  election  of 
town  councillors  the  conspiracy  charged  could  not 
amount  to  any  offence. 

The  town  in  Bolton  is  a  town  corporate,  having  been 
incorporated  by  a  charter  granted  after  the  passing  of 
'  the  Municipal  Corporation  Act.     And  the  charter  is 

considered  to  have  been  confirmed  by  the  Act  of 
5  &  6  Vict.  c.  3,  though  not  specifically  mentioned  in 
the  statute. 

^  Having  some  doubt  on   the   subject,  the  learned 
Judge  reserved  the  question  for  the  opinion  of  the 
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Judges,  and  took  sureties  of  the  parties  to  appear  at       1845. 
the  next  Assizes   to   receive  the  judgment  of    the     Haslam'b 
Court ;  the  advice  of  the  Judges  was  requested  as  to 
the  validity  of  the  objection  taken  to  the  indictment 

The  cases  relied  on  for  defendants  were  Hex  v. 
Cheere,  4  B.  &  C.  902  ;  Bex  v.  Harpur,  6  Mod.  96 ; 
Hex  V.  OsmeTj  5  East,  304;  Hex  v.  Thompson^ 
2  M.  &  R.  355;  Rex  v.  Seward,  1  A-  &  E.  712; 
Hex  V.  JEverettj  8  B.  &  C.  114;  Rawley's  case, 
8  C.  &  P.  439 ;  Rex  v.  Stevens,  5  B.  &  C.  i?46 ;  Rex 
V.  Jones,  4  B.  &  A.  345. 


THE  QUEEN  v.  JAMES  SMITH.  1845. 


At  the  Lewes  Spring  Assizes,  1845,  James  Smith  was  Thefollowing 
convicted  before  Lord  Denman  C.  J.,  of  thfe  felonious  Seft  heW  to 
uttering  of  a  forged  warrant  for  payment  of  monev  \^  properijr 

...  1   i»        1     Tfcir  ■/#•»•  1       1       *     described  in 

With  intent  to  defraud   Messrs.  Molineux,   bankers,  the  indict- 
The  case  was  completely  proved,  if  the  writing  uttered  "a^^JiJ.  «to 
was   properly  described   as   a   warrant.      It  was  in  MoUneux 

%  .  and  Co.   Pay 

tbese  terms  :  to  my  order 

"  To  MoUneux  and   O).— Pay  to  my  order  two  StcrdS  to 
month  after  date,  to  Mr.  John  Smith,  the  sum  of  80/.  Mr.  JoA» 
and  deduct  the  same  ou\  o^n^account.  sum  of  fso. 

No  signature— indoVs^^^  "  John  Smith.  S?^  deduct' 

\      4>   ^  ,  the  same  out 

£80.  VFsqdSIs',  Hailsham,  Sussex ^  ofmyac- 


There  was  a  John  SmitJL  aYctrhier  at  HaUsham^  not  ^ere 


was  no 


a  customer  of  the  bankers.  \Luke  Lade  was  a  customer  "k°**"^®-  » 
and  kept  money  with  them.  document 

Mr.  Clarkson  for  the  prisoner  cited  : —  "accepted? 

Regina  v.  Bartktt,  2  Moo.  &  Rob.  362.  LukbLdb" 

Same  v.  Thorn,        2  Moo.  Cr.  Ca.  210.  dowed. 

Same  v.  Cook,  8  C.  &  P.  682.  "ii^uSi. 

8ham,Sussex.'' 


80  CROWN  CASES  RESERVED. 

1845.  Regina  v.  Hussey^  Reports  from  the  Central  Criminal 

Smith's     Court,  in  the  Law  Times  for  March,  1844. 

The  learned  Lord  requested  the  opinion  of  the 
Judges  ;  whether  the  writing  was  properly  described 
as  a  warrant. 

,  This  case  was  considered  by  the  Judges,  and  they 
all  thought  the  conviction  right;  Parke  B.,  Cole- 
ridge J.,  Maule,  J.,  Platt  B.  were  absent. 


1845.  THE  QUEEN  t;.  SARAH  WILLIS. 


Indictment  The  prisoner  was  tried  before  Mr.  Justice  Coleridge, 
ihe^^riSner,  »*  ^^e  Wilts  Spring  Assizes,  1845,  for  wilful  murder, 
a  single  The  indictment  stated,  that  "  Sarah  Willis,  late  of  &c., 

the  27th  i4«i^.  single  woman,  on  the  27th  day  of-4w^w5<,  1844,  at  &c., 
forth  a^mSe*  being  big  with  a  male  child,  did  then  and  there  bring 
child  alive;  forth  of  her  body  the  said  male  child  alive,  and  that 
afterwards,  to  she  afterwards,  to  wit,  on  the  day  and  year  aforesaid 
dr*and^year  ^^^^  ^OTce  and  arms  at  &c.,  in  and  upon  the  said  male 
aforesaid,  child,  feloniously,  &c.,  did  make  an  assault,  and  the 
said  child.      indictment  then  proceeded  to  describe  the  means  of 

S5uh?udg.  •^^•Ji°g  »"d  ^he  ^•esult.  The  jury  acquitted  of  the 
mcnt  ouRht     murder  and  found  the  prisoner  guilty  of  concealment, 

to  have  Bither  o         ./ 

statedthe  but  it  was  objected  that  the  i^idictment  was  defective, 
name  of  the     bccause  it  neither  stated  the  name  of  the  child,  nor 

child,  or  that  ^  ^  ' 

its  name  was  that  its  name  was  unknown  to  the  jurors.    It  appeared 

the  jurors;  ^o  ^^^  learned  Judge,  that  a  bastard  child  had  no  name 

^c^i^M^i^  but  by  acquisition,  that  where  the  indictment  stated 

at  the  trial,  nothing  from  which  the  duration  of  life  for  more  than 

on  the 

ground  that 

there  was  no  presumption,  from  the  mere  fact  of  hirth,  that  the  child  had  a  name,  it 

being  a  bastara :  that  the  indictment  afforded  no  presumption  of  its  having  acquired  a 

name  by  reputation  or  baptism :  that  an  ayerment  that  the  name  was  unknown,  implied 

the  acquisition  of  some  name. — Conviction  held  right. 


Case. 
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an  instant  could  be  necessarily  inferred,  there  was  no        1845.  ^ 
presumption  that  any  name  had  been  acquired  either     Willis's 
by  baptism  or  reputation,  and  that  to  state  that  the 
name  was  unknown  to  the  jurors,  inferred  that  the 
child  had  acquired  some  name. 

The'  evidence  showed  that  the  child  liad  no  name. 

The  learned  Judge,  therefore,  overruled  the  objec- 
tion, but  as  consistently  with  the  language  of  the 
count,  a  killing  at  any  interval  after  the  birth  might 
have  been  proved,  he  requested  the  opinion  of  the 
Judges  as  to  the  correctness  of  the  decision,  (a) 

This  case  was  considered  by  the  Judges,  who  were 
all  of  opinion  that  the  conviction  was  right.  Parke  B., 
Maole  J.,  and  Platt  B.  were  absent. 


THE  QUEEN  v.  GOODFELLOW,  ANDREWS,        ^^^^ 

AND  SIX  OTHERS. 

The  prisoners,  eight  in  number,  were  tried  before  Mr.  Indictment 
Justice  Coleridge^  at  the  Wilts  Spring  Assizes,  1845,  2Gwa!^69, 
for  night  poaching.  «•.  9»  (agaw«t 

The  indictment  charged  that  they  ^^  beingrespecti  vely  ing)  charged 
armed  with  guns  and  other  offensive  weapons  entered  others,  "that 
into  certain  land,  &c."     The  jury  found  the  two  first  theybejng 
prisoners  armed  each  with  a  gun,  and  the  other  six  armed  with 
with  bludgeons,  whereupon   it  was  objected  that  a  Sheroffwi- 
merelv  constructive  arming  was  not  sufficient  under  Bive  weapons 

•^  ®  entered,  &c.* 

A.  and  B.  ■ 
were  each  proved  to  he  armed  with  a  gnn,  the  other  six  with  hlndgeons.    Objections : 
that  the  averment  "  other  offensive  weapons,''  (not  specifying  what)  made  the  arming 
of  the  other  six  only  constructive ;  which  was  not  sufficient  to  bring  them  within  the 
etatnte.    Indictment  held  good. 


(o)  fi.  V.  Elieabeth  Biss,  2  Mood.  Cr.  C  93,  (in  this  case  the  child  did  not  appear  to 
be  a  bastard,  and  was  stated  to  be  aged  about  six  weeks). 


VOL.  I. 
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the  statute,  9  Geo.  4,  c.  09,  s.  9,  and  that  the  jury 
ought  to  be  directed  to  acquit  every  prisoner  not 
armed  with  a  gun  ;  and  that  no  reliance  could  be 
placed  on  the  words  following ;  for  that  the  statute 
enumerating  by  name,  gun,  crossbow,  fire  arms,  and 
bludgeons,  and  adding  "  or  any  other  offensive 
weapons,"  the  indictment  ought  to  have  specified 
the  offensive  weapon  in  any  case,  and  particularly 
where  the  weapon  intended  to  be  proved,  was  one  of 
those  named  in  the  statute. 

The  learned  Judge  overruled  the  objection,  and  the 
prisoners  were  all  convicted ;  the  opinion  of  the  Judges 
was  requested  upon  the  propriety  of  the  conviction. 

This  case  was  considered  by  all  the  Judges^  except 
Parke  B.,  MauleJ.,  andPLATT  B.,  who  were  absent 
They  were  all  of  opinion  that  the  conviction  was 
right;  and  overruled  the  case  of  R.  v.  Davis  and 
another,  8  C.  &  P.  759.  (a) 


1845. 


THE  QUEEN  v.  EDWARD  SPICER. 


Prisoner  in- 
dicted under 
Stat  7  &  8 
Geo,  4,  c.  29» 
8.  25,  for 
stealing 
"  shem."  The 
jury  found 
that  the  ani- 
mal so  de- 
scribed was 
a  •'  lamb:' 
Indictment 
held  good. 


The  prisoner  was  indicted  before  Mr.  Baron  Alder- 
son,  at  the  Maidstone  Spring  Assizes,  1845,  for  sheep 
stealing, — 

The  indictment  was  in  the  common  form,  and  only 
described  the  animal  as  **a  sheep.** 

It  appeared  on  the  trial  that  it  was  doubtful,  whether 
it  was  a  lamb  or  a  sheep,  it  being  between  nine  and 
twelve  months  old. 

*(a)  The  indictment  there  charged  that  A.  and  B.,  together  with  another 
person  entered  certain  land,  "  the  said  A.  and  B.  then  and  there  being 
armed."  It  was  proved  that  the  third  person  (who  was  not  taken)  was 
armed,  and  that  neither  A.  nor  B.  were.  Pattewm  J.,  held  that  this 
being  only  a  constructive  arming  of  A.  and  B.  was  not  sufficient  under 
the  statute. 
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On  this  point,  there  was  evidence  both  ways,  and       1845, 
the  counsel  for  the  prisoner  addressed  the  jury  on  that     Spicbb'b 
point  alone. 

The  jury  in  answer  to  a  question  put  to  them,  stated 
that  in  common  parlance,  according  to  the  usual  mode 
of  describing  such  animals  in  the  country,  it  would  be 
called  a  lamb. 

There  was  no  doubt  of  the  fact  of  the  prisoner  having 
stolen  it. 

The  learned  Baron  directed  a  verdict  of  guilty, 
reserving  the  question  for  the  opinion  of  the  Judges, 
and  respiting  the  sentence  on  the  prisoner  to  the  next 
Assizes. 

This  case  was  considered  by  all  the  Judges,  except 
Parke  B.,  Maule  J.,  Coleridge  J.,  and  Platt  B., 
who  were  absent. 

Pollock  €•  B.,  Pattesox  J.,  Williams  J.,  Wioht- 
MAN  J.,  Cresswell  J.,  held  the  conviction  to  be  wrong. 

Lord  Denman  C.  J.,  Tindal  C.  J.,  Alderson  B., 
Coltmak  J.,  Rolfe  B.,  Erle  J.,  held  it  to  be  right. 
Judgment  was  therefore  given  for  the  Crown  (a). 

(a)  R,  V.  Looms  and  others,  1  Mood.  Cr.  C.  160,  it  was  there  held  that 
an  indictment  under  stat  15  600.  2,  c.  34,  for  stealing  sheep  would  not 
sapport  a  conviction  for  stealing  lambs.  That  statute  specified  kanbs  as 
well  as  sheep;  so  does  stat.  7  &  8  Geo.  4,  c.  29»  s.  25.  12.  y.  Puddifoot, 
1  ibid.  247»  an  indictment  under  the  last  mentioned  statute  for  stealing  a 
sheep,  is  not  supported  by  proof  of  stealing  an  ewe,  because  the  statute 
specifies  ewe  Bjaa  sheep,  R,  v.  Douglas,  1  Campb.  213.  An  indictment 
under  stat.  39  Geo.  Z,  c.  58,  for  stealing  a  parcel  would  not  support  a 
conviction  for  stealing  a  basket,  because  tiie  statute  specified  baskets  and 
pmxels,  (per  Lord  EUenborongh.) 

It  is  belieyed  that  the  principle  of  the  decision  in  the  Text,  is  that  an 
indictment  describing  a  thing  oy  its  generic  term  is  supported  by  proof 
of  a  speciesi  which  is  clearly  comprehended  within  such  desoription ;  not- 
withstanding that  the  statute  under  which  the  indictment  is  framed, 
inentions  both  the  genus  and  the  species.  R.  y.  Looms,  and  R.  v.  Pud- 
t,  must  therefore  be  considered  to  be  overruled. 
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1845. 

CENTRAL  CRIMINAL  COURT. 


THE  QUEEN  v.  HINKS,  WILLIAMS  AND 

WAYWOOD. 

A.  and  B.       At  the  Sessions  holdeD  for  the  Central  Criminal  Court 

indicted  for      .^  1,0^1-  •!•  -ii 

stealing,  c.  m  beptembeTj  1845,  upon  an  mdictinent  tned  be- 
R  p^lS^'  fore  the  Honourable  C.  E.  Law,  Recorder,  charging 
guilty,  and     Joseph  Sinks  and   Robert  Waywood   with  stealinff, 

was  tendered 

as  a  witness  and  John  Williams  with  feloniously  receiving  sixteen 
and  c!  ^He  P^^^^^s  weight  of  tea,  the  goods  of  Catherine  Fincham 
was  objected  and  Others.  The  prisoner  Robert  Waywood  pleaded 
counsel  for     guilty,  and  judgment  was  thereupon  respited  in  his 

as^Mdmisi.  ^*^'  ^^^  ^^*^^  proceeded  against  Joseph  Hinks  charged 

bie.   Held,     as  One  of  the  principals  (with  the  said  Robert  Way- 

witness  in      wood)   and   against  John  Williams,  charged  as  the 

^mmon        receiver.    The  said  Robert  Waywood  was  in  the  course 

of  the  trial  tendered  as  a  witness  for  the  prosecution, 

and  admitted  by  the  Recorder  (after  consulting  the 

learned  Judges  on  the  rota)  subject  to  the  opinion  of 

Her  Majesty's  Judges. 

Whether  upon  the  true  construction  of  the  6  &  7 
Victoria,  c.  85,  s.  1,  and  under  the  proviso  therein 
contained,  the  evidence  of  Waywood  (convicted  upon 
his  own  confession  on  the  same  indictment)  was  inad- 
missible ?  or  whether  such  evidence  was  inadmissible 
as  being  the  evidence  of  a  party  to  a  proceeding  indi- 
vidually named  in  the  record  ? 

The  words  "civil  or  criminal^'  follow  the  word 
*'  proceeding,"  in  the  earlier  part  of  the  section,  but 
are  not  repeated  in  the  proviso  contained  therein. 

This  case  was  argued  on  November  22,  1845,  before 
all  the  Judges  except  Parke  B.,  Patteson  J.,  Cole- 
ridge J.,  Cresswell  J.,  and  Platt  B. 
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Huddleston  appeared  for  the  prisoner :  no  counsel       1845, 

appeared  for  the  Crown.  ^c^^'^ 

Huddleston.  There  are  two  questions  for  conside- 
ration. 1.  Whether  the  evidence  of  Waywood  was 
admissible  under  that  provision  of  the  stat.  6  &  7  Vict. 
c.  8f5,  s.  1 ,  which  removes  the  disqualification  arising 
from  a  conviction.  2.  Whether  it  was  inadmissible 
under  the  proviso  mentioned  in  the  case.  The  section 
of  the  statute  is  as  follows :  (a) 

Alderson  B. — Would  not  he  be  a  good  witness 
without  the  statute  ? 

Huddleston.  I  shall  submit  1.  That  he  would 
not.  2.  *^  That  **  proceeding'*  in  the  statute  means 
criminal  as  well  as  civil.  3.  That  he  was  a  party 
to  the  proceeding.  The  argument  for  the  Crown  is 
that  con\*iction  without  judgment  does  not  render  a 
prisoner  incompetent  from  infamy.  In  the  Books  of 
Practice,  a  judgment  is  said  to  be  necessary.  The 
authorities  do  not  support  them. 

Pollock  C.  B. — ^Therefore  if  a  man  is  indicted  for 

(a)  Whereas  the  in(^iiiry  after  truth  ia  Courts  of  Justice,  is  often 
obstructed  by  incapacities,  created  by  the  present  law,  and  it  is  desirable 
that  full  information  as  to  the  facts  in  issue,  both  tn  criminal  and  in  civil 
cases  should  be  laid  before  the  persons  who  are  appointed  to  decide  upon 
them,  and  that  such  persons  should  exercise  their  ludgment  on  the  credit 
of  the  witnesses  adduced,  and  on  the  truth  of  their  testimony.  Be  it 
enacted,  that  no  person  offered  as  a  witness  shall  hereEifter  be  excluded  by 
rttutm  qf  tnetqwdty  from  crtme,  or  interest  from  giying  evidence,  either  in 
person,  or  by  deposition,  according  to  the  practice  of  the  Court  on  the 
trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  on  any  suit,  action  or  proceeding^  civtl  or  criminal  in  any  Court, 
or  before  any  Judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or  person, 
having  by  kw,  or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  e\idence,  but  that  every  person  so  offered  may  and  shdl  be 
admitted  to  give  evidence  on  oatn,  or  solemn  affirmation  in  those  cases 
wherein  affirmatbn  is  by  law  receivable,  notwithstanding  that  such 
person  may  or  shall  have  an  interest  in  the  matter  in  question,  or  in  the 
mwoki  of  the  trial  of  any  issue,  matter,  question  or  injury,  or  of  the  suit, 
mct]on»  or  proceeding  in  which  he  is  offered  as  a  witness,  and  notwithstand' 
i»g  thai  smeh  person  offered  a$  a  tritnees  may  have  been  previously  convicted 
qfrn^f  crime  or  offence:  Provided  that  this  Act  shall  not  render  competent 
emy  party  to  any  smt,  actionf  or  proceeding  indimdnaUy  named  in  the 
record,  cfc* 
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1845.       a  conspiracy  and  moves  for  a  new  trial,  he  is  infamous 
HiNKs's     pending  the  rule. 

Alderson  B. — It  has  always  been  the  universal 
practice  to  call  such  witnesses,  and  this  objection  has 
never  been  raised, 

Jffuddleston.  There  is  much  disagreement  about 
the  principle  of  inadmissibility,  arising  from  infamy. 
The  old  cases  say  that  the  crime  creates  the  infamy, 
not  the  punishment  (Pendock  v.  MackendeVj  2  Wilson, 
18).  Others,  attainder;  but  this  latter  cause  will  not 
apply  to  misdemeanors;  others,  that  it  is  a  part  of 
the  punishment ;  but  this  cannot  be ;  for  the  testi- 
mony of  the  witness  is  the  privilege  of  the  party 
requiring  it,  not  of  the  witness  himself.  Phillipps'  Ev. 
p.  15,  8th  ed.  assigns  as  a  ground  that  ^^  the  testimony 
of  persons  convicted  of  infamous  crimes  is  devoid  of 
all  presumption  of  credit,  and  would  therefore  be  more 
likely  to  mislead  than  to  assist  in  the  investigation  of 
truth  in  Courts  of  Justice."  This  grounds  the  exclusion 
on  the  moral  turpitude  of  the  crime.  (See  Mr.  Davy's 
speech  in  Eliz.  Canning's  case,  19  Howell's  State 
Trials,  609-10.)  But  that  is  too  wide,  for  it  would 
exclude  accomplices  who  though  equally  low  in  cha- 
racter with  others  who  are  excluded,  are  certainly 
competent.  These  anomalies  are  the  necessary  con- 
sequences of  a  fixed  general  rule  of  exclusion.  That 
rule,  whatever  be  its  principle,  is  now  established. 
The  question  is  from  what  point  it  starts?  The  Text 
Book  say  from  the  judgment.  (Phill.  Ev.  p.  19,  8th 
ed. ;  7  Com.  Dig.  Testmoigne,  A.  4.  Rose.  Grim.  Ev. 
p.  101,  ed.  1836.)  All  these  writers  refer  to  the  case 
of  Wicks  V.  Smallbrooke,  Sid.  51 ;  S.  C.  1  Keble,  134. 
This  case  does  not  support  the  position.  I  submit  that 
it  is  from  the  conviction. 

Alderson  B. — In  R.  v.  Crosby^  2  Salkeld,  p.  689, 
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it  is  taken  to  arise  from  the  judgment.     So  in  Star-      1846. 
kie's  Evid.  and  the  authorities  there  cited.  Hinks's 

Pollock  C.B. — The  same  rule  applies  in  other  cases. 
A  verdict  of  a  jury  in  a  civil  cause  is  not  evidence 
without  judgment. 

Huddleston.  Bacon  (Abridg.  Evidence,  A.  6,) 
says,  '*  It  seems  now  agreed  that  a  canviction,and  there- 
fore  a  fortiori  an  attainder  or  judgment,  &c.  are  good 
causes  of  exception  against  a  witness  while  they  con- 
tinue in*  force.''  This  seems  to  show  that  either  a 
conviction  or  a  judgment  are  grounds  of  exclusion. 
So  Chitty  ( 1  Cr.  Law,  p.  543)  says,  that  it  is  ground 
of  challenge  of  a  juror  propter  delictum  **  if  he  has 
been  convicted  or  attainted  of  treason,  &c.''  What  is 
a  conviction?  If  synonymous  with  judgment,  cadit 
guastio.  If  diflPerent,  the  authorities  show  it  sufficient. 
Coke,  (Litt.  390)  says,  attainder  is  larger  than  con- 
viction ;  a  man  is  convicted  when  he  is  found  guilty 
by  verdict  or  confesses  the  crime  before  judgment  had, 
but  not  attainted  till  judgment  is  also  passed  on  him. 
(Staundford,  PL  Cr.)  Contjictus  is  he  that  is  found 
guilty  of  an  offence  by  verdict  of  a  jury.  (Hawkins,  PL  C. 
B.  1 ,  ch.  26,  p.  373-4).  Judgment  amounts  to  conviction 
though  it  doth  not  follow  that  every  one  who  is  convict 
is  adjudged.  (Crompton  Justice  of  Peace,  9.)  Con- 
viction is  either  when  a  man  is  outlawed,  or  appeareth 
and  confesseth,  or  is  found  guilty  by  the  inquest ;  and 
when  a  statute  excludes  from  clergy  persons  found 
guilty  of  felony,  &c.,  it  extends  to  those  who  are  con- 
victed by  confession.  Here  then  the  party  was  con- 
victed, though  no  judgment  was  passed  on  him  :  the 
evidence  of  his  conviction  was  the  entry  of  his  plea 
of  guilty  by  the  Clerk  of  Assize.  BuUer  (N.  Pr. 
21^2,  note  (a))  says,  '^  If  the  conviction  is  in  the  same 
count,  it  seems  the  practice  at  the  Old  Bailey  to 
admit  the  Minutes  of  the  Clerk  of  Arraigns  without 
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1845>  fonnally  making  out  the  record/*  In  iZ.  vr  Baldwin^ 
HiNKs's  3  Campb.  265,  which  was  an  indictment  for  receiving 
stolen  goods,  an  informal  record  of  a  conviction  having 
been  put  in  to  prove  the  conviction  of  the  principaU 
Thompson  B.  said,  *'  The  judgment  is  not  necessary, 
and  may  be  rejected.  The  conviction,  I  conceive,  is 
sufficient.  And  in  a  note  to  that  case,  it  is  said 
to  have  been  held  that  in  an  indictment  against  a 
receiver  of  stolen  goods,  it  is  sufficient  to  state  the 
conviction  without  the  attainder  of  the  principal  felon. 
Again,  there  is  a  distinction  in  the  cases  of  treason 
and  felony  with  respect  to  forfeiture.  In  treason  it 
is  on  attainder^  in  felony  on  conviction,  (1  Chitty, 
Cr.  Law,  p.  736;  Co.  Lit.  391  {a.)  Com.  Dig. 
Forfeit.  B.  4,  7.) 

Alderson  B. — That  is  on  judgment,  which  dates 
back  to  the  conviction. 

Maule  J. — An  alienation  is  not  valid  after  convic- 
tion, and  before  judgment 

Huddkston,  R.  v.  Ink.  ofCastell  Caretnian^  8  East, 
77,  is  not  in  point.  There  the  only  question  was 
whether  parol  evidence  could  be  given  of  a  conviction, 
it  being  assumed  that  there  was  a  judgment  recorded. 
In  Lee  v  Gamely  1  Cowp.  Rep.  3,  Lord  Mansfield 
only  said  that  he  knew  of  no  case  where  a  conviction 
alone  was  sufficient.  This  reason,  viz.  that  on  motion 
in  arrest  of  judgment  it  might  be  quashed  would  apply 
equally  to  the  exclusion  of  a  judgment,  for  that  might 
be  quashed  on  writ  of  error. 

Secondly.  Waywood  was  a  party  individually 
named  on  the  record. 

Alderson  B. — He  was  not  a  party  to  the  issue, 
{Hawkesworth  v.  Showier,  12  M.  &  W.  49.) 

Huddleston.  If  he  were  admitted  as  a  witness  it  might 
lead  to  injustice  ;  for  on  cross-examination  he  might 
be  drawn  into  saying  something  which  might  aggra- 
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vate  his  sentence.  In  Lafone's  case,  (5  Esp.  154)  Lord  1845. 
^Uenbarough  would  not  allow  a  defendant  in  a  joint  Hinkb*8 
iodictment  who  had  suffered  judgment  by  default  to 
be  called  for  another  defendant.  Where  an  accom- 
plice is  called,  he  is  not  included  in  the  indictment; 
or  if  so,  a  nolle  prosequi  is  entered  before  he  gives  his 
testimony.  (Starkie,  Er.  1,  143.)  In  Crown  prosecu- 
tions no  defendant  can  be  examined  on  behalf  even  of 
the  King,  until  a  nolle  prosequi  be  entered  against 
that  particular  defendant.  {Ward  v.  Man,  2  Atk.  22y.) 
Thirdly.  The  stat.  6  &  7  Vict.  c.  85,  does  not 
make  him  admissible.  '*  Proceeding"  there  is  applied 
to  criminal  as  well  as  civil  matters.  They  are  coupled 
throughout  the  preamble.  In  the  after  part  of  the  act, 
the  word  proceeding  must  be  construed  in  as  exten- 
sive a  sense.  Waywood  was  a  party  to  the  proceeding, 
and  therefore  excepted  from  the  operation  of  the  Act. 

Our.  adv.  vult 

Afterwards  the  Judges  who  heard  the  argument  were 
unanimously  of  opinion  that  the  witness  was  admis- 
sible at  common  law  (a). 


REGINA  V.  WILLIAM  CAMPLIN.  i845. 


The  prisoner  was  tried  before  Mr.  Baron  Parke  at  the  Prisoner 

March  Sessions  at  the  Old  Bailey,  and  convicted  of  a  fhineen^'  ° 

rape  on  the  person  of  a  girl  of  thirteen  years  of  age.  years  of  age 

He  made  her  quite  drunk,  and  when  she  was  in  a  purpose  of 

exciting  her ; 
she  became 
quite  drunk ;  and  when  she  was  in  a  state  of  insensibility  he  violated  her.  HM :  a  rape. 

(a)  There  is  nothing  to  disqualify  any  witness  in  the  provisions  of  the 
Stat  6  &  7  Vict  c.  85.  On  the  contrary,  it  is  an  enabting  statute,  removing 
incompetencies. 
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1845.      state  of  insensibility  took  advantage  of  it  and  violated 
Camplin*8    her. 

The  jury  found  that  be  gave  her  liquor  for  the  pur- 
pose of  exciting  her,  not  with  the  intention  of  render- 
ing her  insensible,  and  then  having  sexual  intercourse 
with  her. 

It  was  objected  by  the  prisoner's  counsel,  that  the 
crime  of  rape  was  not  committed.  The  learned  Baron 
reserved  the  case  for  the  opinion  of  Her  Majesty^s 
Judges. 

On  April  26,  1845,  this  case  was  argued  before  all 
the  Judges,  except  Erle  J.,  and  Maule  J.,  who  were 
absent. 

Ballantine  for  the  prisoner.  The  offence  does  not 
amount  to  rape.  ^^'Rape  is  the  carnal  knowledge  of 
any  woman  above  the  age  of  ten  years,  against  her 
willj  ^c.  The  essential  words  in  an  indictment  of 
rape  are  rapuit  et  carnaliter  cognovit^  but  camaliter 
cognovit,  nor  any  other  circumlocution,  without  the 
word  rapuit  are  not  sufficient  in  a  legal  sense  to  ex- 
press rape."  (Hale,  PL  Cr.  i.  628;  Co.  3rd.  Inst, 
cap.  xi.  p.  60.)  *^  It  seems  that  rape  is  an  offence  in 
having  unlawful  and  carnal  knowledge  of  a  woman 
hy  force  and  against  her  will.''  (Hawkins,  PL  Cr.  i. 
122.)  To  constitute  rape  there  must  be  actual  force 
used,  and  actual  resistance  to  that  force.  There  must 
be  an  opposing  will  on  the  part  of  the  person  ravished. 
This  case  is  analogous  to  R.  v.  Jackson^  R.  &  R.  Cr.  C. 
487  ;  R.  V.  Saunders,  8  C.  &  P.  266 ;  R.  v.  Williams, 
id.  286;  all  which  cases  go  to  show  that  where  the 
connection  is  not  against  the  will,  though  it  be  so  only 
because  the  will  is  deluded,  the  crime  committed  does 
not  amount  to  rape. 

Patteson  J. — If  a  man  knocks  a  woman  down  and 
makes  her  insensible,  and  then  has  connection  with 
her  while  she  is  insensible,  according  to  you  that  would 
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be  no  rape,  because  she  did  not  resist,  and  evinced  no       IS^. 
opposing  will.  ^^  cL"''^' 

Aldbrson  B. — In  cases  of  fraud  the  woman's  will 
is  exercised,  though  it  is  exercised  under  the  influence 
of  fraud ;  but  in  the  case  put  by  my  Brother  Patteson 
there  is  force.  There  resistance  was  impossible  owing 
to  the  blow  given  by  the  prisoner.  Here  it  was  ren- 
dered impossible  by  the  liquor  which  he  had  admi- 
nistered. 

Ballantine.  In  B.  v.  Stanton^  1  C.  &  K.  415, 
Coleridge  J.  held  that  an  assault  with  a  view  to  have 
connection  with  a  woman  by  surprise,  the  prisoner 
intending  to  desist  if  discovered  and  resisted,  was  not 
an  assault  with  intent  to  commit  a  rape,  because  there 
was  no  intention  on  the  part  of  the  prisoner  to  effect 
his  purpose  by  force. 

Lord  Denman,  C.  J. — It  is  put  as  if  resistance  was 
essential  to  rape ;  but  that  is  not  so,  although  proof  of 
resistance  may  be  strong  evidence  in  the  case. 

The  conviction  was  held  right  by  a  majority  of  the 
Judges  present. 

Lord  Denman  C.  J.,  Tindal  C.  J.,  Pollock  C.  B., 
Parke  B.,  Alderson  B.,  Patteson  J.,  Williams  J., 
Coleridge  J.,  Wightman  J.,  and  Platt  B.,  thought 
the  conviction  right. 

Rolfe  B.,  Crebswell  J.,  and  Coltman  J.,  thought 
it  wrong. 
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1845.  THE  QUEEN  v.  GEORGE  MIDDLEDITCH, 

Case. 

Prisoner  was  Georqe  Middleditch  was  coQvicted  at  the  CeDtral 
mider^tat.  Crimhial  Court,  before  the  Honourable  Charles 
7&8Q€o.4,  E.  Law.  Recorder  of  London,  upon  an  indictment 

c.  29»  8. 8,  Cin         -         _  ^         _  »      r        *-•,., 

ist  count)  under  the  7  &  8  Geo.  4,  c.  29,  s.  8,  for  feloniously 
o?8iy^accu8-  accusing  Frederick  Rennell  Thackery  of  a  certain 
ingA.  B.of  a  infamous  crime,  that  is  tosav,  of  having  made  to  him 

certain  infa*  ,  ...  "  • 

mons  crime,  a  certain  solicitation  whereby  to  move  and  induce  him 
K^ng**^'  to  commit  with  the  said  Frederick  Rennell  Thackery, 
made  to  the    the  crime  of  b ,  with  a  view  to  extort  and  gain 

pnsoneracer.  /•  i  . 

tain  soiicita-   money  trom  bim. 

tcTmove  Md^      Second  count,  charging  a  certain  other  solicitation, 

induce  the      whereby  to  move  and  induce  him  to  permit  the  crime 

commit  with   ^f  h ,  to  be  committed  by  the  said  Frederick 

^^f^{   Rennell  Thackery  (a). 

sodomy,  with      Third  count,  for  accusing  the  said  Frederick  Rennell 

a  view  to 

extort  and      Thackery  of  a  certain  infamous  crime,  with  a  view  and 

from  hfm?    ^*°*^"^  *^  ^^*^^*  money  from  him, 

(2nd  count)         The  evidence  proved  that  on  the  night  in  question 

rameo^nce  &bout  half  past  ten,  the  prisoner  dressed  in  a  soldier's 

diSrenS*  uniform,  came  up  to  and  accosted   the   prosecutor, 

HeW.by  Major-general  Frederick  Rennell  Thackery  as  he  was 

Judges  to  passing  down  Hemming's  Row^  endeavoured  to  whisper 

five,  that  the  iq  JjJju  ^ud  stooDcd, — asked  what  hour  it  was,  and 

eyidencewas  ,    ,  "^      '  ^  , 

not  suffi-       receiving  for  answer,  '*  I  don't  know  exactly,  but  it  is 

the^intent^^*  past  ten,"  attempted  to  whisper  several  times  again, 

laid.  bu(;  (;he  prosecutor  drawing  back,  what  the  prisoner 

said  in  such  whispers  was  inaudible.    That  the  prisoner 

followed  the  prosecutor  for  a  considerable  time,  through 

(a)  The  2nd  count  was  thus  stated  in  the  case  submitted  to  the  Judges ; 
but  it  probably  ran  in  the  indictment  in  the  same  terms  as  the  first,  only 
reversmg  the  parties.  As  it  now  stands  it  charges  a  mere  misdemeanor. 
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Green  street^  Leicester  square^  Pantan  street  into  1845. 
Jermyn  street^  and  into  the  Hat/market^  Piccadilly  and  Middle- 
Megent  drctu^  and  when  asked  by  a  person  who  Case. 
interfered  for  the  protection  of  the  prosecutor  in  Picca-^ 
dilly^  ''What  do  you  mean  by  annoying  this  gentle- 
man?^ prisoner  replied,  "I  know  what  I  mean/' 
That  the  prosecutor  on  getting  into  the  Regent* s  Circus^ 
applied  to  a  policeman  to  take  the  prisoner  in  charge 
for  following  and  annoying  him  and  at  the  same 
moment  the  prisoner  ran  up  and  said,  ''  I  charge  this 
person  (meaning  the  prosecutor)  with  making  an 
indecent  assault  on  my  person."  That  he  afterwards 
explained  this  by  stating,  ''  This  man  came  up  to  me 
in  Orange  street^  where  I  was  standing  at  a  watering 
place,  making  water,  and  putting  his  hand  round  a 
stone  whioh  stood  between  me  and  an  adjoining  urinal, 
took  bold  of  my  private  parts.''  The  same  charge  was 
preferred  at  the  Station-house,  and  also  before  the 
magistrate,  with  this  addition,  that  the  alleged  assault 
taking  place,  the  prisoner  asserted,  '*  I  said  what  do 
you  mean  by  that,  you  damned  old  scoundrel?"  and  he, 
the  prosecutor  replied, ''  Don't  make  a  noise  for  Gk>d's 
sake,"  and  immediately  walked  away.  According  to 
the  evidence,  the  prosecutor  had  not  been  in  an  accom- 
modation place  that  evening  with  the  prisoner  or  any 
other  person,  but  being  followed  by  the  prisoner,  and 
observing  a  cigar  shop  in  Piccadilly j  he  inquired 
where  he  could  find  a  policeman,  the  prisoner  was  at 
that  time  looking  in  at  the  window  of  the  cigar  shop, 
and  afterwards  continued  his  annoyance  to  the  prose- 
cutor, by  following  him  when  he  came  out  of  the  shop. 
A  youtig  man,  a  stranger  to  the  prosecutor,  upon  this 
volunteered  his  protection  to  the  prosecutor,  and  put  the 
question  before  alluded  to,  to  the  prisoner,  ''  What  do 
you  mean  by  annoying  this  gentleman?"  and  the 
prisoner  replied,  '^  I  know  what  I  mean." 
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1845.  The  evideDce  of  the  prosecutor  was  confirmed  in 

Middle-     several  important  particulars  by  the  policeman,  by 

Case.  ^tie  assistant  in  the  tobacconist's  shop  in  Piccadilly^  and 
by  the  young  man  who  came  to  his  assistance,  and  who 
first  noticed  the  prisoner's  conduct  to  the  prosecutor 
in  Panton  street^  and  frequent  applications  of  the  latter 
to  the  prisoner  to  go  away  and  not  to  annoy  him. 

The  precise  terms  of  the  prisoner's  charge  before  the 
magistrate  were  as  follows, — ^^  I  am  a  private  in  the 
Second  Battalion  of  Coldstream  Guards,  between  ten 
and  eleven  o'clock  last  night  I  was  proceeding  towards 
my  barracks,  down  Orange  street  I  had  occasion  to 
.  stop  at  a  watering  place — while  so  doing,  the  defendant 
came  into  the  adjoining  watering  place;  there  is  a 
partition,  he  looked  round  at  me,  then  he  put  his  hand 
round  and  caught  hold  of  my  private  parts.    I  said 

*  What    do  you    mean    by   that    you   d d    old 

scoundrel?'  He  made  answer,  ^ Don't  make  a  noise 
for  God's  sake,'  and  left  the  place  immediately.  I 
followed  him.  He  went  into  a  tobacconist's  shop 
between  the  corner  of  Whitecomb  street  and  Regent 
streetf  he  came  out  in  two  or  three  minutes,  caught 
hold  of  a  young  man's  arm,  and  they  walked  on ;  he 
said  to  me,  ^  Which  way  are  you  going?'  I  made  him  no 
answer,  he  stopped  and  said,  ^  I  am  going  the  reverse 
way  to  you  ;'  he  turned  round  to  the  right,  I  still 
followed  him,  he  stopped  and  asked  me  what  I  was 
following  him  for;  I  told  him,  I  wanted  to  get  a  con- 
stable ;  he  turned  back  again,  I  followed  him  to  Regent 
GrctiSy  when  I  gave  him  in  charge."  On  cross-exami- 
nation he  said,  ^'  I  made  a  charge  on  the  12th  of  July 
last  against  a  gentleman  named  Williams^  of  a  similar 
nature ;  I  never  made  any  other  charge  of  this  sort 
against  any  person,  I  have  never  been  summoned  to 
appear  against  Williams;  I  did  not  report  this  case  at 
the  barracks  last  night." 
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A  letter  had  been  given  to  the  prisoner  over  night       1845.'. 
by  the  inspector,  to  deliver  to  his  commanding  officer    middle- 
stating,  that  the  prisoner  had  charged  Major  Thackery     ^cmc'* 
with  an  indecent  assault,  and  must  appear  before  the 
magistrate  the  next  morning. 

The  prisoner  produced  the  letter  next  morning  from 
his  pocket,  and  asked  the  inspector  if  it  was  necessary 
he  should  attend  before  the  magistrate,  and  being  told 
he  must,  having  charged  a  (this)  gentleman  with  an 
offence,  the  prisoner  said  he  had  been  advised  not  to 
attend,  as  it  would  bring  the  regiment  into  disgrace. 
He  did  however  attend,  and  made  the  charge'in  the 
terms  alreadv  stated. 

Upon  this  evidence  the  following  questions  in  sub- 
stance  were  (at  a  subsequent  sessions,)  submitted  by 
the  Recorder  to  the  opinion  of  some  of  the  learned 
Judges  on  the  rota  at  the  Central  Criminal  Court, 
with  a  view  of  eventually  reserving  the  case  for  the 
consideration  of  the  fifteen  Judges,  provided,  the 
Judges  consulted  upon  the  points  should  deem  that 
course  expedient  and  proper  under  the  circumstances. 
First.  Whether  the  first  two  counts  of  the  indict- 
ment alleging  a  solicitation  to  commit  a  capital  offence, 
were  proved  by  the  charge  in  fact  made  by  the  prisoner, 
and  which  the  prisoner's  counsel  contended,  amounted 
to  a  charge  of  an  indecent  assault  only. 

Second,  As  to  the  third  count,  whether  it  was  suffi- 
cient to  allege  an  accusation  '^of  an  infamous  crime," 
without  setting  out  the  particulars?  the  prisoner's 
counsel  contending  that  although  for  the  convenience  of 
expression,  the  Legislature  had  defined  what  it  includes 
under  the  term  "  infamous  crime/^  this  does  not  excuse 
the  prosecutor  for  particularising  in  this  indictment  the 
specific  charge,  made  any  more  than  the  definition  of 
"  valuable  security"  in  the  statute  7  &  8  Geo.  4,  c.  29, 
s.  5,  enables  a  prosecutor  in  an  indictment  for  larceny 


n 


96  CROWN  CASES  RESERVED. 

1845.       to  describe  a  bill  of  exchange  or  promissory  note  by 
Middle-     the  more  general  term  "  valuable  security." 

ditch's  «« 

Caie.  The  Recorder,  in  summing  up,  recapitulated  the 

whole  of  the  evidence,  and  stated  to  the  jury, 

First.  That  in  order  to  convict  the  prisoner,  they 
must  be  satisfied  he  accused  the  prosecutor  of  "a  certain 
infamous  crime''  as  defined  by  the  statute  (reading 
to  them  the  words  of  the  act)  and  as  alleged  in  the 
indictment. 

Second.  That  the  accusation  was  made  *^  with  a 
view  or  intent  to  extort  money." 

That  it  could  hot  be  expected  that  the  charge  in  its 
precise  terms  would  follow  the  definition  and  language 
of  the  statute,  that  the  prosecutor  *'  had  been  guilty 
of  a  solicitation  to  induce  him  to  commit,  &c.  but  that 
regard  might  be  had,  not  only  to  the  precise  language, 
but  also  to  the  conduct  and  demeanour  of  the  prisoner 
throughout  the  transaction,  to  explain  the  prisoner's 
meaning  and  intention,  and  the  nature  of  the  charge 
be  intended  to  convey  by  the  words  he  used.  The 
act  of  following  and  dogging  the  heels  of  the  prosecu- 
tor, apparently  to  track  him  to  his  lodgings,  the 
repeated  attempts  to  whisper,  the  demand  of  the 
hour,  the  answer  to  the  question,  *'  What  do  you  mean 
by  annoying  this  gentleman?"  ^^ I  know  what  I  mean ;" 
that  in  reply  to  the  prosecutor's  complaint,  **  This  man 
has  been  annoying  me,"  the  prisoner  ran  up  and  said, 
^'  I  charge  this  person  with  making  an  indecent 
assault  on  my  person ;''  that  the  charge  was  not  con- 
fined to  a  charge  in  general  terms  of  an  indecent 
assault,  but  the  prisoner  proceeded  to  say,  that  it 
occurred  in  Orange  street^  in  an  accommodation 
place  for  making  water,  together  with  the  disgusting 
particulars  of  the  assault  the  prisoner  represented  to 
have  taken  place  there.  These  circumstances,  together 
with  the  allegations  made  by  the  prisoner  to  the 
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policeman  at  the  Station-house  and  before  the  magis-       1845. 
trate,  his  account  of  his  own  conduct  in  a  transaction     Midolb- 

i.         .     .1  'i         1  •  ^1  ditch's. 

of  a  Bimilar  nature,  the  charge  against  a  gentleman  case. 
of  the  name  of  Williafnsj  and  the  issue  of  it  appeared 
to  the  Recorder  to  bear  upon  the  point.  What  was 
the  real  nature  and  gist  of  the  accusation  he  intended 
to  convey  in  the  terms  he  used  ?  What  he  meant  7 
Or  to  use  the  prisoner's  own  expression,  ^'  I  know  what 
I  mean/'  and  what  the  prisoner  intended,  the  prose- 
cutor as  well  as  others  should  understand.  The 
Recorder  also  observed,  that  the  ambiguity  of  the 
expressions  used  might  be  explained  in  the  sequel  by 
the  declaration  of  the  prisoner.  Amongst  others, 
**  I  told  him  (the  prosecutor)  I  wanted  to  get  a  con- 
stable.*'  See  1  Moody's  Crown  Cases,  The  King  v. 
James  Tucker ,  the  younger^  pp.  134.  136. 

Second.  With  what  view  or  intent  the  accusation 
was  made  ? 

The  jury  were  invited  to  consider  under  all  the  cir-j 
eumstances  of  the  case,  whether  it  was  made  with 
intent  to  extort  money,  or  with  what  other  intent; 
whether  the  prisoner  from  the  first  intended  to  give 
the  prosecutor  into  custody,  into  the  hands  of  the  law, 
when  he  followed  him,  or  to  alarm  him  with  a  view 
to  extort  money,  and  whether  the  jury  collected  from 
the  evidence  that  intention  and  object,  whether  the 
prisoner  followed  the  prosecutor  with  that  view,  and 
made  the  charge  with  that  object  as  a  means  of  ex- 
torting money  ;  assuming  that  to  have  been  the  original 
purpose  of  the  prisoner,  whether  that  purpose  was 
abandoned  when  he  made  the  charge,  or  was  retained 
by  him.  The  jury  were  told  that  in  this  view  of  the 
ease  the  truth  or  falsehood  of  the  charge  was  n>aterial, 
that  a  false  charge  which  placed  an  innocent  man  in 
the  bands  of  the  law  (in  a  case  where  accusation  alone 
is  calculated  to  alarm  and  degrade  the  party  accused) 

VOL.  I.  H 
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1845>  might  be  made  an  effectual  means  thereafter,  to  extort 
MiDDLK.  money,  and  was  evidence  to  be  considered  by  the  jury 
Gate.  ill  their  determining  'with  what  view  and  intent  the 
prisoner  at  the  time  and  under  the  circumstances 
made  the  charge  against  the  prosecutor.  The  jury 
were  expressly  asked  by  the  Recorder,  whether  they 
implicitly  believed  the  statement  of  the  prasecutor,  that 
it  was  a  false  charge,  one  entirely  without  foundation, 
and  against  a  perfect  stranger,  and  if  they  believed 
the  statement  of  the  prosecutor,  then  in  the  absence  of 
any  other  assignable  motive  for  the  conduct  of  the 
prisoner,  whether  they  thought  the  charge  was  made 
by  him  with  a  view  or  intent  to  extort  money? 
With  what  intent?  The  whole  of  the  evidence  having 
been  previously  read  over,  in  conclusion,  the  jury 
were  asked  whether  the  facts  enabled  them  to  form 
a  clear  and  distinct  opinion  on  the  two  points  ? 

First.  Whether  the  prisoner  intended  to  convey 
a  charge  of  the  infamous  crime  as  laid? 

Second.  With  what  view  or  intent  be  made  such  an 
accusation  ? 

The  jury,  by  their  verdict,  found  the  prisoner  guilty 
on  the  whole  indictment. 

With  regard  to  the  third  count,  it  was  submitted 
that  it  would  introduce  before  the  Judges  the  appli- 
cation of  the  law  laid  down  in  the  House  of  Lords  in 
O^ConneWs  case,  unless  it  be  still  competent  in 
making  up  the  record  to  confine  the  judgment  to  the 
two  first  counts,  (the  sentence  having  been  already 
passed  and  without  restriction  to  the  two  first  counts,) 
and  to  deal  with  the  third  count  (assuming  that  is 
deemed  bad)  as  insufficient  on  the  face  of  it,  as  a 
nullity,  and  on  which  no  judgment  could  be  main-^ 
tained. 

But  a  distinction  might  possibly  be  taken  between 
the  case  of  O^Cannell  (that  of  misdemeanor)  and  the 
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present  case,   that  of  felony.     The  charge  in   the       1845. 
present  indictment  being  a  charge  of  one  and   the    middle- 
same  felony,  **  the  accusing  of  a  certain  infamous      ^c^^e '^ 
crime  with  a  view  to  extort  money/'  although  the 
third    count  might   be   deemed  insufficient  in   not 
particularizing  the  speciBc  charge  in  accordance  with 
the  terms  of  the  deBnition  of  an  infamous  crime  in  the 
statute. 

The  opinion  of  the  learned  Judges  was  desired. 

First  Whether  there  was  sufficient  evidence  to  go 
to  the  jury,  and  to  sustain  the  verdict  on  the  two  first 
counts  of  the  indictment,  which  alleged  a  solicitation 
to  commit  a  capital  offence,  in  the  express  terms  of  the 
statute  ? 

Second.  Whether  a  general  judgment  upon  the 
finding  of  the  jury  on  the  whole  indictment  is  rendered 
void  or  voidable  by  the  insufficient  statement  of  the 
offence  charged  in  the  third  count  of  the  indictment. 

This  case  was  considered  by  the  Judges,  and  the 
majority  present  held  the  conviction  bad. 

They  were  unanimously  of  opinion,  that  if  the 
charges  be  confined  to  the  charge  before  the  police 
magistrate,  it  could  not  be  with  intent  to  obtain 
money. 

But  five  of  the  Judges,  (Lord  Dsnican  C.  J., 
TindalC.  J.,  Erlb  J.,WiOHTMAK,  J.  and  Wiluahb  J.), 
thought  that  the  previous  conduct  of  the  prisoner, 
coupled  with  the  chaise,  was  sufficient  evidence  for 
the  jury  to  convict  the  prisoner  on  this  indictment 
Seven  of  the  Judges  thought  otherwise,  (Pollock 
C.  B.,  Aldersok  B.,  Rolfs  B.,  Goltbcan  J.,  Patte- 
son  J.,  Coleridge  J.  and  Cresswell  J.).  It,  therefore, 
became  unnecessary  to  cons^er  the  second  question 
submitted  to  their  Lordships. 
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SUMMER  ASSIZES,  1845. 


1845.  REGINA  V.  VIOLET  CRAWFORD. 


"  Boeing       The  prisoner  was  convicted  before  Mr.  Baron  Rolfe 

<<  destructive  at  the  Summer  Durham  Assizes,  1845,  on  an  indict- 

whldn  the      ^^'^t  founded  on  the  6th  section  of  1  Vict  c.  85. 

8tot.  I  Vict.        The  first  count  charged  that  the  prisoner  feloniously 

made  an  assault  on  Patrick  Crawford,  and  then  and 

there  feloniously,  unlawfully  and  maliciously  did  cast 

and  throw  upon  the  said  Patrick  Crawford,  certain 

destructive  matter,  to  wit,  one  quart  of  boiling  water, 

with  intent  in  so  doing  then  and  there,  and  thereby 

him  the  said  Patrick  Crawford  to  burn,  and  him  the 

said  Patrick   Crawford  thereby  then  and  there  did 

grievously  burn  against,  &c.  &c. 

The  other  three  counts  differed  only  in  this,  that 
instead  of  burning,  the  injury  being  alleged  to  have 
been  intended  and  effected,  was  in  the  second  count 
disfiguring;  in  the  third  disabling;  and  in  the  fourth, 
doing  grievous  bodily  harm. 

The  prisoner  was  the  wife  of  Patrick  Crawford,  and 
it  was  proved  very  clearly  that  when  her  husband  was 
asleep,  she,  under  the  influence  of  jealousy,  boiled  a 
quart  of  water  in  a  coffee-pot  and  poured  it  over  his 
face  and  into  one  of  his  ears,  and  ran  off  boasting  she 
bad  boiled  him  in  his  sleep.  The  injury  was  very 
grievous.  The  man  was  for  a  time  deprived  of  sight,  and 
has  frequently  lost  fora  time  the  hearing  of  one  ear.  The 
learned  Baron  thought  it  doubtful,  however,  whether 
boiling  water  is  destructive  matter  within  the  meaning, 
of  the  statute,  and  therefore  respited  the  judgment  and 
reserved  the  case  for  the  opinion  of  the  Judges. 
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This  case  was  considered  by  the  Judges,  and  all  pre-  1845. 

sent  held  the  conviction  right.  Craw- 

Parke  B.,  Patteson  J.,  Coleridge  J.,  Cress-  c^e. 
WELL  J.y  and  Platt  B.,  were  absent. 


REGINA  V.  WILLIAM  JONES  AND  JAMES 

M'DONALD.  1845, 


The  prisoners  were  tried  and  convicted  before  Mr.  Anindict- 

*^  ment  under 

Baron  Molfe  at  the  Liverpool  Summer  Assizes,  1845,  sut.  r  Vict. 
for  stealing  from  the  person.  'J;,%^; 

By  7  Vict.  c.  2,  entitled  "An  Act  for  the  more  *i«*«^ 

,  .  offences 

Speedy  trial  of  offences  committed  on  the  high  seas/'  committed 
it  was  enacted  that  **  Her  Majesty's  Justices  of  Assize  seasjneed 
or  others  Her  Majesty's  Commissioners  by  whom  any  ^^^  contain 

J      ./  •'  ,         •'    an  averment 

Court  shall  be  holden  under  any  of  Her  Majesty's  that  the 
Commissions    of  Oyer    and    Terminer    or  General  comrnitted* 
Gaol  Delivery  shall  have  severally  and  jointly  all  the  !*  T*^^^*^.  ^*^® 
powers  which  by  any  Act  are  given  to  the  Commis-  of  the  Ad- 
sinners  named  in  any  Commission  of  Oyer  and  Ter-  ™"^^y- 
miner  for  the  trial  of  offences  committed  within  the 
jurisdiction  of  the  Admiralty  of  England,  and  that  it 
shall  be  lawful  for  the  first  mentioned  Justices  and 
Commissioners,  or  any  one  or  more  of  them,  to  inquire 
of,  hear,  and  determine  all  offences  alleged  to  have  been 
committed  on  the  high  seas  and  other  places  within  the 
jurisdiction  of  the  Admiralty  of  JEnglandj  and  to  de- 
liver the  gaol  in  every  county  and  franchise  within 
the  limits  of  their  several  commissions  of  any  person 
committed  to  or  imprisoned  therein  for  any  offence 
alleged  to  have  been  committed  upon  the  high  seas  and 
other  places  within  the  jurisdiction  of  the  Admiralty  of 
England^ 
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1844.  Sec.  2.  "  That  in  all  indictments  preferred  before 

JoMBs's  the  said  Justices  and  Commissioners  under  this  Act, 
the  venue  laid  in  the  margin  shall  be  the  same  as  if 
the  offence  had  been  committed  in  the  county  where 
the  trial  is  had,  and  all  material  facts  which  in  other 
indictments  would  be  averred  to  have  taken  place  in 
the  county  where  the  trial  is  had  shall  m  indictments 
prepared  and  tried  under  this  Act  be  aoerred  to  have 
taken plact  on  the  high  seas.'' 

There  were  two  counts  in  the  indictment  against 
the  prisoners.  The  first  count  was  as  follows : — **  The 
jurors  for  our  lady  the  Queen  upon  their  oath  present 
that  William  Jones,  late  of  the  borough  of  Liverpool^ 
in  the  county  of  Lancaster,  laboureri  and  Jam/es 
McDonald,  late  of  the  same  borough,  in  the  same 
county,  labourer,  heretofore,  to  wit,  on  the  third  day 
of  July,  in  the  year  of  our  Lord  1 845,  on  the  high  seas 
with  force  and  arms  one  piece  of  the  current  gold  coin 
of  the  realm  called  a  half  sovereign,  of  the  value  of  ten 
shillings,  three  pieces  of  the  current  silver  coin  of  the 
realm  called  half-crowns,  of  the  value  of  two  shillings 
and  six  pence  each,  and  one  piece  of  the  current 
silver  coin  of  the  realm  called  a  sixpence,  of  the  value 
of  sixpence,  and  one  purse  of  great  value,  to  wit,  of 
the  vdue  of  ten  shillings,  of  the  moneys,  goods  and 
chattels  of  one  Samuel  Fryer,  from  the  person  of  one 
Mary  Fryer  then  feloniously  did  take,  steal  and  carry 
away  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

And  the  second  count  only  differed  in  alleging  that 
the  felony  was  against  the  form  of  the  statutes. 

The  felony  charged  was  proved  to  have  been  com- 
mitted by  the  prisoners  on  board  a  Liverpool  steamer 
out  at  sea,  and  within  the  jurisdiction  of  the  Admiralty. 

It  was  objected  that  the  indictment  was  bad  for  not 
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averring  that  the  alleged  offence  was  committed  within       1845. 
the  Admiralty  jurisdiction,  and  that  this  defect  was  not     jonbr's 
averred  by  the  second  section.  ^"®" 

The  learned  Baron  inclined  to  think  the  objection 
was  good,  bat  respited  the  judgment  and  bound  the 
witnesses  over  to  prosecute  at  the  next  assizes,  in  case 
the  Judges  should  be  of  opinion  that  the  indictment  is 
bad. 

This  case  was  considered  by  the  Judges,  and  all  pre- 
sent held  the  allegations  in  the  indictment  to  be  suffi- 
cient, without  adding  *'  within  the  jurisdiction  of  the 
Admiralty.'*  (a) 

Parkb  B.,  Patteson  J.,  Coleridge  J.,  Cress- 
WELL  J.,  and  Platt  B.,  were  absent. 

(a)  Cktmcjf  y.  Pojfne,  1  Q.  B.  Rep.  722,  a  conviction  under  the  PUot 
Acty  6  Oto,  4,  c.  125,  was  in  the  form  given  in  the  81  at  sec.  of  the  statute. 
It  wu  objected  that  although  the  conviction  stated  the  consent  of  the 
Corporation  of  the  Trmity  House  to  have  been  given  to  the  prosecutor  (as 
required  by  the  Act)  yet  it  contained  no  averment  that  the  ofience  was 
committed  within  the  jurisdiction  of  the  Trinity  House,  and  that,  there- 
fore, the  consent  of  the  Lord  Warden  of  the  Cinque  Ports,  (and  not  that 
of  the  JVmUf  House)  might  have  been  that  which  the  Act  required. 

Lord  Dbnman. — "  The  answer  is,  that  although  the  Act  requires  such 
consent,  yet  the  form  of  conviction  does  not  contain  any  allusion  to  it ;  it 
was  necessary  to  prove  it,  but  wholly  unnecessary  to  state  it  in  the  con- 
idction.  Assuming,  therefore,  that  the  statement  is  defective  for  the 
naaoa  suggested,  it  is  of  no  consequence,  lor  uiUe  per  muiUe  nom 
vitiatur.'* 
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THE  QUEEN  v.  SERVA,  MAJAVEL,  ALVES. 
RIBEIRO,  FRANCISCO,  MARTINOS. 
JOACHIM,  SANTOS.  MANUEL  AN^ 
TONIO,  AND  JOSE  ANTONIO. 


On  36tli  Feb. 
1 846,  the  Fe- 
Uddatle,  a 
Braiilitm 
schooner, 
fitted  up  aa  a 

rendered  to 
the  armed 
boBUofH.M. 


The  prisoners  were  tried  before  Mr.  Baron  Piatt, 
at  the  Summer  Assizes  for  the  county  of  Detton,  a.d. 
184.i,  for  the  murder  of  Thomas  Palmer  on  the  high 
seas. 

Santos,  Manuel  Antomo,  and  Jose  Antonio,  were 
acquitted.  The  remaining  seven  were  convicted  on 
two  counts  of  the  iudictment,  by  one  of  which  they 
were  charged  as  principals  in  the  first  degree ;  and  by 
the  other,  Majavel  was  charged  as  principal  in  the 
first  degree,  and  Serva,  Ribeiro,  Francisco,  Martinos, 
and  Joachim  as  principals  in  the  second  degree. 

The  evidence  as  regarded  the  convicted  prisoners 
established  the  following  facts  : 

On  the  22nd  of  February  last,  the  Feliddade,  a 
Brazilian  schooner,  commanded  by  Joachim  Antonio 
de  Qirgueira,  and  bound  on  a  voyage  from  the  BraziU 
to  Afiica,  for  the  purpose  of  bringing  back  a  cargo  of 
slaves,  arrived  ofiT  the  African  coast,  and  on  the  26th 
of  that. month,  while  she  was  hovering  within  six- 


board.  The 
caplaJD  Bod 
all  hts  crenr, 
except  Maja- 
vel, and  three 

taken  out  of 
her  and  put 
OD  board  the 
fVatp.  On 
the  srtli 
Feb.,  the 
three  others 
were  taken 
out  and  put 

iheWatp 
alao.  Cer- 

tbe  captain  waa  sent  back  to  tbe  Felicidade,  which  waa  then  manned  with  eixteen 
British  aeamen,  and  placed  under  the  command  o(  Lieut.  Stvpart.  The  lieutenant  waa 
directed  to  steer  in  purauii  of  a  vessel  seen  from  the  Wasp,  which  eventuall)'  turned  out 
to  bo  tlie  Eclio,  a  Brazilian  briKantine,  having  slaves  on  board,  and  commanded  br 
Senra,  oiie  of  the  prisoners.  ACterachaeeof  two  dayx  and  uiKhta.  tbe£cAo  aurrendered, 
and  was  then  taken  possession  of  by  Mr  Paimrr,  amidshipman,  who  wentor.  board  her, 
and  sent  Stma,  and  eleven  of  the  crew  of  the  Echo  to  the  Friicidade.  The  next  morninp; 
Lieut.  Stupart  took  command  of  the  Echo,  and  placed  Mr.  Palmer  and  nine  British 
aeamen  on  board  tbe  Felicidade  in  charge  of  her  and  of  the  priaooers  (charffed  in  the 
indiclment,) 

The  prisoners  shortly  after  rose  on  Mr.  Palmer  and  bis  cren-,  killed  them  all,  and  ran 
away  with  the  vessel,  i^he  was  recaptured  by  a  British  vessel,  and  the  prisoocra 
brought  to  this  country  to  take  their  trial  for  murder.     The  jury  found  them  ituilty. 

On  a  caae  reserved  for  the  opinion  of  the  Judse?,  several  pointa  were  taken  by  tb« 
counsel  for  the  prisoners :  the  conviction  was  held  wrong- 
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teen  miles  of  the  shore,  and  within  six  degrees  north  1845. 
latitude,  was  observed  by  her  Majesty^s  ship  of  war  R,  o.  Serva. 
the  TFflwp,  stationed  off  the  slave  coast  for  the  preven- 
tion of  the  slave  trade,  and  then  cruising  for  that  pur- 
pose near  Lagos^  off  the  point  of  Benin,  under  the 
command  of  Captain  Usher,  who  upon  approaching 
the  Felicidadey  manned  two  boats,  and  gave  the  com- 
mand of  them  to  Lieutenant  Stupart,  one  of  his  officers, 
with  orders  to  board  the  Felicidade ;  and  if  she  appeared 
to  befitted  up  for  the  slave  trade  to  capture  her. 

Lieutenant  Stupart,  in  obedience  to  these  orders, 
went  with  the  two  boats  to  the  Felicidade,  Cerguiera, 
the  captain  immediately  surrendered,  and  accom- 
panied by  all  his  crew,  except  Majavel  and  three 
others,  were  conveyed  on  board  the  Wasp.  At  the 
time  of  her  capture  the  Felicidade  was  fitted  for  the  re- 
ception of  a  cargo  of  slaves,  and  was  within  sixteen 
miles  of  the  shore. 

On  the  27th  of  February,  between  four  and  five  in 
the  afternoon.  Captain  Usher  having  removed  from 
the  Felicidade,  the  three  men  who  had  been  left  with 
Majavel  sent  back  Cerqueira  to  the  Felicidade,  manned 
her  with  sixteen  British  seamen,  and  placed  her 
under  the  command  of  Lieutenant  Stupart,  and 
directed  him  to  steer  a  particular  course  in  pursuit 
of  a  vessel  capable  of  being  seen  from  the  Wasp, 
although  then  invisible  from  the  Felicidade. 

Lieutenant  Stupart  accordingly  steered  that  course, 
but  did  not  observe  any  object  until  the  following 
morning  at  daybreak,  when  he  descried  the  Fcho,  a 
Brazilian  brigantine,  commanded  by  the  prisoner 
Serva.  He  chased  her,  and  coming  up  with  her  at  ten 
on  the  following  night,  fired  a  pistol  as  a  signal  to  bring 
to,  got  into  the  jolly  boat  and  hoisted  British  colours. 

The  captain  of  the  Echo  hailed  the  men  in  the  boat 
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&  OTHERS. 


1845.  and  asked  who  they  were,  and  upon  being  informed 
R.  V.  Sbrva    that  they  were  English  immediately  set  sail. 

Lieutenant  Stupart  continued  the  chase,  and  over- 
took the  Echo  at  eight  on  the  next  night  within  ten 
miles  of  the  African  coast,  when  and  where  she 
lowered  her  sails  and  surrendered. 

The  lieutenant  had,  at  that  time  under  his  com- 
mand, Mr.  Thomas  Palmer,  a  midshipman,  and  six- 
teen British  seamen. 

He  ordered  Mr.  Palmer  and  eight  of  the  seamen 
to  take  charge  of  the  Echo  during  the  night. 

On  Mr.  Palmer  going  on  board  the  Echo,  he  found 
in  her  the  prisoner  Servo,  Serva's  nephew,  twenty -five 
men,  and  a  cargo  consisting  of  434  slaves,  and  by  the 
direction  of  Lieutenant  Stupart,  the  vessels  being  at 
that  time  close  together^  sent  Serva,  his  nephew,  and 
eleven  of  the  crew  to  the  Feliddade,  where  they 
remained  during  the  night  in  the  custody  of  Lieutenant 
Stupart. 

During  the  chase  and  at  tJie  time  of  the  surrender^ 
Lieutenant  Stupart  wore  his  uniform,  and  at  the  time 
of  the  surrender  and  capture  told  Serva  he  was  going 
to  take  them  to  her  Majesty's  ship  the  Wasp,  for  being 
engaged  in  the  slave  trade. 

The  Wasp  had  printed  instructions  on  board,  Lieu* 
tenant  Stupart  had  not  any  printed  instructions  on  board 
the  Feliddade,  and  did  not  shew  any  other  authority 
than  his  uniform  and  the  British  ensign. 

He  had,  however,  boarded  the  Echo  several  times 
before,  and  to  Serva  was  well  known  as  an  officer  in 
her  Majesty's  navy. 

The  slaves  had  been  shipped  on  board  the  Echo  at 
Lagos. 

At  nine  in  the  morning  next  after  the  capture,  Lieu*" 
tenant  Stupart  took  with  him  Serva's  nephew  to  the 
Echo,  and  placed  Mr.  Palmer  and  nine  British  seamen 
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yader  his  eomoiand  on  board  the  Felioidade^  in  order       1845, 
that  he  might  take  charge  of  her  and  oi  Serva^  CeV'  R.  v-Serva. 

&  OTHERS 

^ueira^  Majavel^  AlveSj  Mibeiro^  Francisco^  Mariinos, 
Joachim^  Manuel  Antonio^  Jose  Antonioj  and  three 
others  of  the  £cho's  crew.  Within  an  hour  after* 
wards  Serva^  Majavel,  Alves^  Ribetro^  Francisco^ 
Martines,  Joachim  conspired  together  to  kill  all  the 
English  on  board  the  Felicidade  and  take  her ;  and  in 
pursuance  of  that  conspiracy  rose  upon  Mr.  Palmer 
and  his  men,  and  after  a  short  conflict  succeeded  in 
slaughtering  them. 

Majavel  having  in  the  course  of  that  conflict  stabbed 
and  thrown  overboard  Mr.  Palmer, 

Cergueiraj  although  solicited  by  Serva  to  join  in 
the  plot,  refused  to  do  so,  and  endeavoured  to  dissuade 
him  from  carrying  it  into  execution. 

The  counsel  for  the  prisoners  insisted  that  the  cap- 
ture of  the  Felicidade  was  illegal ;  that  the  capture  of 
the  Fcho  was  also  illegal,  and  that  the  act  of  killing 
the  deceased  was  either  justifiable  or  amounted  to  a 
less  offence  than  murder ;  and  cited 

Dq)ardo's  case,  Russell  &  Ryan's  Crown  Cases,  1 34 ; 
the  King  v.  Sawyer ^  Russell  &  Ryan's  Crown  Cases^ 
294 ;  and  the  King  v.  Azzopardi^  2  Moody's  Crown 
Cases,  228 ;  and  referred  to  die  Portuguese  and  Bra^- 
zUian  treaties  set  forth  in  5  Geo.  4,  c.  113,  and  par- 
ticularly the  third,  fifth,  sixth  and  seventh  articles  of 
the  treaty  with  Portugal,  and  of  the  first,  seventh  and 
eighth  articles  of  the  Instructions. 

The  learned  Baron  thought  that  the  Felicidade  was 
in  the  lawful  custody  of  Her  Majesty's  officei's,  that  all 
on  board  that  vessel  were  within  Her  Majesty's  Ad- 
miralty jurisdiction,  and  that  the  jury,  if  satisfied  by 
the  evidence,  that  the  prisoners  plotted  together  to 
slay  all  the  English  on  board  and  run  away  with  the 
Tessel,  that  in  carrying  their  design  into  execution 
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&  OTHERS. 


1845.       Majavel  slayed  Mr.  Palmer  by  stabbing  him  and 

R.  p.Srrva    throwing  him  overboard,  and  that  the  other  convicted 

prisoners  were  present  aiding  and  assisting  Majavel 

in  the  commission  of  that  act,  should  find  them  guilty 

of  murder. 

Sentence  of  death  was  passed  on  the  prisoners,  but 
the  execution  was  respited  until  the  twenty-fourth  of 
November  instant,  in  order  that  the  opinion  of  the 
Judges  may  be  taken  as  to  the  propriety  of  the  con- 
viction. 

This  case  was  argued  in  Mich.  Term,  1845,  before 
all  the  Judges,  except  Coleridge  J.,  and  Cress- 
well  J. 

Serjeant  Manning  appeared  in  behalf  of  the  pri- 
soners RibeirOy  Francisco^  Martinos^  and  Joachim. 

Mr.  Collier  on  behalf  of  Serva,  Majavel^  and  Alves. 

Mr.  Godson^  Q.  C.  for  the  Admiralty. 

Serjeant  Manning  began  by  regretting  that  the  evi- 
dence was  not  embodied  in  the  case.  But  on  an 
intimation  from  the  Court  that,  if  it  were  material, 
private  application  should  have  been  made  before  to 
the  learned  Baron  who  reserved  the  case,  he  pro- 
ceeded to  contend  that  the  conviction  was  wrong  on 
two  grounds  :^— firsts  that  no  felony,  or  crime  in  the 
nature  of  a  felony,  had  been  committed :  secondly^  that 
if  a  felony,  or  crime  in  the  nature  of  a  felony,  had  been 
committed,  the  Court  at  Exeter  had  no  cognizance  of 
the  case. 

On  the  first  point  the  argument  was  as  follows:-*- 
Both  the  vessels,  the  Felicidade  and  the  JScho.  were 
wrongfully  taken ;  but  it  would  be  sufficient  to  show 
that  either  the  one  or  the  other  were  wrongfully  taken. 
As  to  the  Feliddade^  the  case  stood  thus : — She  left  a 
port  of  the  Brazils  to  go  to  Africa  to  take  in  a  cargo 
of  slaves.  There  was  no  evidence  that  she  had  ever 
at   any   time   actually   taken   slaves   on    board,   but 
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merely  that  she  was  fitted  up  as  a  slaver.  On  what  1845. 
ground  then  was  Lieutenant  Stupart  justified  in  cap-  R.  o.  Sbrva 
turing  her  ?  It  was  contended  at  the  trial  that  by  a  ®™»*»- 
treaty  between  the  Crown  of  England  and  the  Crown 
o(  Brazil,  dated  November,  1826,  the  ofience  of  deal- 
ing in  slaves  was  declared  to  be  piracy ;  that  the 
offence  of  dealing  in  slaves  was  complete  by  being  en- 
gaged on  a  voyage  for  the  purpose  of  taking  slaves  on 
board  ;  and  that  as  pirates  were  hostes  humani  generis^ 
it  was  lawful  for  all  persons,  of  whatever  nation  they 
might  be,  to  hunt  them  down  and  capture  them* 
But  it  is  clear  that  if  by  treaty  an  act,  which  was  not 
illegal  before  such  treaty,  was  declared  to  be  criminal 
in  future,  that  act  will  not  be  thereby  rendered  cri- 
minal, unless  the  provisions  of  the  treaty  shall  be 
made  obligatory  by  some  municipal  law.  Now  at  the 
time  of  the  treaty  of  November,  1826,  the  law  of  Eng- 
land on  this  matter  stood  thus : — Persons  actually 
engaged  in  the  slave  trade,  so  far  as  to  have  carried  or 
conveyed  slaves  j\v  ere  guilty  of  piracy  and  punishable  with 
death ;  but  persons  who  had  only  gone  so  far  as  to  have 
fitted  out  vessels  for  the  slave  trade  (which  was  the  case 
with  the  Felicidade)  were  declared  guilty  of  felony 
and  punishable  by  transportation  for  any  term  not  ex- 
ceeding fourteen  years  nor  less  than  seven;  or  with 
imprisonmefU  for  not  more  than  five  years  nor  less  than 
three  (a).     This  state  of  the  law  resulted  from  stat. 

(a)  IL  And  be  it  further  enacted.  That  it  shall  not  be  lawful  (except  in 
Buch  special  case  as  are  hereinafter  mentioned),  for  any  person  to  deal  or 
trade  in,  purchase,  sell,  barter  or  transfer,  or  to  contract  for  the  dealing 
or  trading  in,  purchase,  sale,  barter  or  transfer  of  slaves,  or  persons 
intended  to  be  dealt  with  as  slaves  ;  or  to  carry  away  or  remove,  or  to 
contract  for  the  carrying  away  or  removing  of  slaves  or  other  persons  as  or 
in  order  to  their  being  dealt  with  as  slaves  or  to  import,  or  bring,  or  to 
contract  for  the  importing  or  bringing  into  anyplace  whatsoever  slaves  or 
other  persons  as  or  in  order  to  their  being  dealt  with  as  slaves,  or  to  ship 
tranship,  embark,  receive,  detain,  or  confine  on  board,  or  to  contract  for 
the  shipping,  transhipping,  embarking,  receiving,  detaining  or  confining 
on  boara  of  anv  ship,  vessel,  or  boat,  slaves  or  other  persons  for  the 
purpose  of  their  being  carried  away  or  removed,  as  or  in  order  to  their  being 
dealt  with  aa  slaves,  or  to  ship,  tranship,  embark,  receive,  detain  or  confine 
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1845.      6  Creo,  4,  c.  113,  ss.  2,  9,  10.    The  second  section  of 
R.  o.  Serva   that  Act,  coupled  with  the  ninth  section,  declares  thai 

&  OTHBRS. 

on  board,  or  to  contract  for  the  shippiog,  transhipping,  embarking^ 
receiving,  detaining,  or  confining  on  board  any  ship,  vessel,  or  boat,  slaves 
or  other  persons  for  the  purpose  of  their  being  imported  or  brooght  into 
any  place  whatsoever,  as  or  in  order  to  their  being  dealt  with  as  slaves,  or  to 
fit  out,  man,  navigate,  eqoip,  dispatch,  nse,  employ,  let  or  take  to  freight, 
or  on  hire,  or  to  contract  for  the  fitting  out,  mannmg,  navigating,  equip- 
ping, dispatching,  using,  employing,  letting,  or  taking  to  freight  or  on  hire 
any  ship,  vessel,  or  boat,  in  order  to  accomplish  any  of  the  objects  or 
the  contracts  in  relation  to  the  objects,  which  objects,  and  contracts  have 
hereinbefore  been  declared  unlawfdl,  or  to  lend,  or  advance,  or  become 
security  for  the  loan  or  advance,  or  to  con  tract  for  the  lending  or  advancing 
or  becoming  security  for  the  loan  or  advance  of  money,  goods  or  eflfects 
employed,  or  to  be  employed,  in  accomplishing  any  of  the  objects  or  the 
contracts  in  relation  to  the  objects,  which  objects  and  contracts  have 
hereinbefore  been  declared  unlawful,  or  to  become  guarantee  or  security 
or  to  contract  for  the  becoming  guarantee  or  security  for  agents  employed 
or  to  be  employed  in  accomplishing  any  of  the  objects  or  the  contracts  in 
relation  to  the  objects,  which  objects  and  contracts  have  hereinbefore  been 
declared  unlawful,  or  in  any  other  manner  to  engage,  or  to  contract  to 
engage  directly  or  indirectly  therein  as  a  partner,  agent  or  otherwise,  or 
to  ship,  tranship,  lade,  receive,  or  put  on  board,  or  to  contract  for  the 
shippmg,  transhipping,  lading,  receiving  or  putting  on  board  of  any  ship, 
vessel,  or  boat,  money,  goods,  or  effects  to  be  employed  in  accomplishing 
any  of  the  objects,  or  the  contracts  in  relation  to  the  objects,  which  objects 
and  contracts  have  hereinbefore  been  declared  unlawful,  or  to  take  the 
charge  or  command  to  navigate  or  enter  and  embark  on  board,  or  to 
contract  for  the  taking  the  charge  or  command,  or  for  the  navigating  or 
entering  and  embarking  on  board  any  ship,  vessel,  or  boat,  as  captain, 
master,  mate,  petty  officer,  surgeon,  supercargo,  seaman,  marine,  or 
servant  or  in  any  other  capacity,  knowing  that  such  ship,  vessel  or  boat 
is  actually  employed,  or  is  in  the  same  voyage  or  upon  the  same  occasion, 
in  respect  of  which  they  shall  so  take  the  charge  or  commend,  or  navigate 
or  enter,  and  embark  or  contract  to  do  as  aforesaid,  intended  to  be  employed 
in  accomplishing  any  of  the  objects,  or  the  contracts  in  relation  to  the  ob- 
jects, which  objects  and  contracts  have  hereinbefore  been  declared  unlawful, 
'  or  to  insure  or  to  contract  for  the  insuring  of  any  slaves,  or  any  property 
or  any  subject-matter  engaged  or  employed,  or  intended  to  be  engaged  or 
employed  in  accomplishing  any  of  the  objects  or  the  contracts  in  relation  to 
the  objects,  which  objects  and  contracts  have  hereinbefore  been  declared 
unlawful. 

IX.  And  be  it  further  enacted,  That  if  any  subject  or  subjects  of  his 
Majesty,  or  any  person  or  persons  residing  or  being  within  any  of  the 
dominions,  forts,  settlements,  factories,  or  territories,  now  or  hereafter 
belonging  to  his  Majesty,  or  being  in  his  Majesty's  occupation,  or  posses* 
sioo,  or  under  the  government  of  the  united  company  of  merchants  of 
England  trading  to  the  East  Indies,  shall  except  in  such  cases  as  are  in 
and  by  this  act  permitted  after  the  first  day  of  January  one  thousand  eight 
hundred  and  twenty-five,  upon  the  high  seas,  or  in  any  haven,  river, 
creek,  or  place  where  the  admiral  has  jurisdiction  knowingly  and  wilfully 
carry  away,  convey,  or  remove,  or  aid,  or  assist  in  carrying  away,  convey- 
ing, or  removing  any  person  or  'persons  as  a  slave  or  slaves^  or  for  ths 
purpose  of  his,  her,  or  their  being  imported,  or  brought  as  a  slave  or 
slaves  into  any  island,  colony,  country,  territory,  or  place  whatsoever,  or  for 
the  purpose  of  his,  her  or  their  being  sold,  transferred,  used,  or  dealt  with 
as  a  slave  or  alaves^  or  shall  after  the  first  day  of  January  one  tlumsand 
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the  actually  having  slaves  on  board  should  constitute       1845. 
the  crime  of  piracy.    The  tenth  section  enacts  that  R.v.Skrva 

&  OTHBBB. 

eight  hundred  and  twentj-fi^e,  except  in  such  cases  as  are  in  and  by  this 
act  permitted,  upon  the  high  seas  or  within  the  jurisdiction  aforesaid, 
knowingly  and  wilfully  ship,  embark,  receive,  detain,  or  confine,  or  assist, 
in  shipping,  embarking,  receiving,  detuning  or  confining  on  board  any  ship, 
vessel,  or  boat,  any  person  or  persons  for  uie  purpose  of  his,  her,  or  their, 
being  carried  away,  conveyed,  or  removed,  as  a  slave  or  slaves,  or  for  the 
purpose  of  his,  her,  or  their  being  imported,  or  brought  as  a  %lave  or  slaves, 
mtoany  island,  colony,  country,  territory,  or  place  whatsoever,  or  for  the 
purpose  of  his,  her,  or  their  being  sold,  transferred,  used,  or  dealt  with  as 
a  slave  or  slaves,  then  and  in  every  such  case  the  person  or  persons  so 
ofiending  shall  be  deemed  and  adjudged  guilty  of  piracy,  felony  and 
robbery  and  being  convicted  thereof,  shall  suffer  death  without  benefit 
of  clergy,  and  loss  of  lands,  goods  and  chattels,  aa  pirates,  felons,  and 
robbers  upon  the  seas  ought  to  suffer. 

X.  Ana  be  it  further  enacted.  That  (except  as  in  such  special  cases  as 
are  in  and  by  this  act  permitted  or  otherwise  provided  for),  if  any  persons, 
shall  deal  or  trade  in,  purchase,  sell,  barter,  ortransfer,  or  contract  for  the 
dealing  or  trading  in,  purchase,  sale,  barter,  or  transfer  of  slaves,  or 
persons  intended  to  be  dealt  with  as  slaves,  or  shall,  otherwise  than  as 
aforesaid,  carry  away  or  remove,  or  contract  for  the  carrying  away  or 
removing  of  slaves  or  other  persons,  as  or  in  order  to  their  b«ing  dealt 
with  as  slaves,  or  shall  import,  or  bring,  or  contract  for  the  importing  or 
bringing,  into  any  place  whatsoever,  slaves  or  other  persons,  as  or  in  order 
to  their  being  deaJt  with  as  slaves,  or  shall  otherwise  than  as  aforesaid, 
ship,  tranship,  embark,  receive,  detain,  or  confine  on  board,  or  contract 
ibr  the  shipping,  transhipping,  embarking,  receiving,  detaining,  or  con- 
fining, on  board  of  Mij  ship,  vessel,  or  boat,  slaves  or  other  persons  for 
Uie  purpose  of  their  being  carried  away  or  removed,  as  or  in  order  to  their 
being  dealt  with  as  slaves,  or  shall  ship,  tranship,  embark,  receive,  detain, 
or  confine  on  board,  or  contract  for  the  shipping,  transhipping,  embarking, 
receiving,  detaining,  or  confining  on  board  of  any  ship,  vessel,  or  boat, 
sUvea  or  other  persons  for  the  purpose  of  their  being  imported  or  brought 
into  any  place  whatsoever,  as  or  in  order  to  their  being  dealt  with  aa 
slaves,  or  shall  fit  out,  man,  navigate,  equip,  dispatch,  use,  employ, 
let   or   take  to   freight  or  on  hire,   or  contract  for  the  fitting  out, 
manning,  navigating,  equipping,  dispatching,  using,  emnloying,  letting 
or  taking  to   freight  or  on  hire  any  ship,  vessel,  or  boat,  in  order 
to  accomplish  any  of  the  objects  or  the  contracts  in  relation  to  Ihe 
objects,  which  objects  and  contracts  have  hereinbefore  been  declared 
unlawful,   or   shall  knowingly   and    willingly    lend,    or  advance,  or 
become  security  for  the  loan,  or  advance,  or  contract  for  the  lending  or 
advancing,  or  becoming  security  for  the  loan,  or  advance  of  money, 
goods,  or  effects  employed,  or  to  be  employed  in  accomplishing  any  of 
the  objects,  or  the  contracts  in  relation  to  the  objects,  which  objects  and 
contracts  have  hereinbefore  been  declared  unlawful,  or  shall  knowingly 
and  wilfully  become  guarantee,  or  security,  or  contract  for  the  becoming 
guarantee  or  security  for  agents  employed,  or  to  be  employed  in  accom- 
plishing any  of  the  objects,  or  the  contracts  in-  relatbn  to  the  objects,  ' 
which  objects  and  contracts  have  hereinbefore  been  declared  unlawftil,  or 
in  anv  other  manner  to  engage  or  contract  to  engage,  directly  or  indirectly 
therein  aa  a  partner,  agent,  or  otherwise,  or  shdl  knowingly  and  wilfully 
dkip,  tranship,  lade,  receive,  or  put  on  board,  or  contract  for  the  shipping, 
transhipping,  lading,  receiving,  or  putting  on  board  of  any  ship,  vessel,  or 
boat,  money,  goods,  or  efieets  to  be  employed  in  accomplishing  any  oi  the 
objects,  or  the  9pntractB  in  relation  to  the  objects,  which  ob)ects  and 
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1845.  certain  offences  therein  specified  should  be  deemed 
R.  V.  Sbrva  felonies  and  should  be  punishable  as  above  mentioned, 
and  one  of  those  offences  is  the  fitting  out,  manning, 
navigating,  equipping^  dispatching^  using,  employing,  SfC,^ 
any  ship,  vessel  or  boat  for  thedealingor  trading  in  slaves. 
This  being  the  state  of  the  law  of  England  respecting  the 
.  slave  trade,  the  treaty  of  November,  1826,  was  made 
between  this  country  and  the  Brazils.  The  treaty  is 
recited  in  the  stat.  7  &  8  Geo.  4,  c.  74,  and  is  set  out 
at  length  in  stat,  5  Geo.  4,  c.  113.  The  latter  of  these 
two  statutes,  with  the  treaties,  articles,  &c.,  powers, 
provisions,  &c.,  therein  contained,  is  embodied  in  the 
former,  and  made  applicable  in  all  its  parts  (mutatis 
mutandis)  to  the  treaty  between  England  and  Brazil 
oi  November,  1826.  The  first  article  of  the  treaty,  as 
recited  by  the  stat.  7  &  8  Geo.  4,  c.  72,  is  as  follows  : — 
"  Whereas  by  the  first  article  of  the  said  convention, 

contracts  have  hereinbefore  been  declared  nnlawful;  or  shall  take  the 
charge,  or  command,  or  navigate,  or  enter  and  embaric  on  board,  or  con- 
tract for  the  taking  the  charge,  or  command,  or  for  the  navigating,  or 
entering  and  embarking  on  board  of  any  ship,  vessel,  or  boat,  as  captain, 
master,  mate,  surgeon,  or  supercargo,  knowing  that  such  ship,  vessel,  or 
boat  is  actually  employed,  or  is  in  the  same  voyage,  or  upon  the  same 
occasion,  in  respect  of  which  they  shall  so  take  the  charge  or  command,  or 
navigate,  or  enter  and  embark,  or  contract  to  do  as  aforesaid,  intended  to 
be  employed  in  accomplishing  any  of  the  objects,  or  the  contracts  in 
relation  to  the  objects,  which  objects  and  contracts  have  hereinbefore  been 
declared  unlawful,  or  shall  knowingly  and  wilfully  insure  or  contract 
for  the  insuring  of  any  slaves,  or  any  property,  or  other  subject-matter 
engaged  or  employed  in  accomplishing  any  of  the  objects,  or  the  contracts 
in  relation  to  the  objects,  which  objects  and  contracts  have  hereinbefore 
been  declared  unlawful,  or  shall  wilfully  and  fraudulently  forge,  or  coun- 
terfeit any  certificate,  certificate  of  valuation,  sentence,  or  decree  of 
condemnation,  or  restitution,  copy  of  sentence  or  decree  of  con- 
demnation or  restitution,  or  any  receipt  (such  receipts  being  required 
by  this  act)  or  any  part  of  such  certificate,  certificate  of  valuation, 
sentence  or  decree  of  condemnation  or  restitution,  copy  of  sentence,  or 
decree  of  condemnation,  or  restitution,  or  receipt  as  aforesaid,  or  shall 
knowingly  and  wilfully  utter  and  publish  the  same,  knowing  it  to  be 
forged  or  counterfeited,  with  intent  to  defraud  his  Majesty,  his  heirs,  or 
'  successors,  or  any  other  person  or  persons  whatsoever,  or  any  body, 
politic  or  corporate ;  then  and  in  every  such  case,  the  person  or  persons 
so  offending  and  their  procurers,  counsellors,  aiders  and  abettors  shall  be 
and  are  hereby  declared  to  be  felons,  and  shall  be  transported  beyond  seas 
for  a  term  not  exceeding  fourteen  years,  or  shall  be  confined  and  kept  to 
hard  labour  for  a  term  not  exceeding  five  years,  nor  less  than  three  years, 
at  the  discretion  of  the  Court  before  whom  such  oflfender  or  offenders 
shall  be  tried  and  convicted.  « 
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it  was  agreed  upon  and  concluded  between  the  high       i845. 
contracting  parties^  that  at  the  expiration  of  three  R.  o.Ssrva 
years,  to  be  reckoned  from  the  exchange  of  the  ratifi-   ^  o™»*»- 
cations  of  the  present  treaty,  it  should  not  be  lawful 
for  the  subjects  of  the  Emperor  of  Brazil  to  be  con- 
eemed  m  the  carrying  on  of  the  African  Slave  Trade 
under  any  pretext  or  in  any  manner  whatever,  and 
that  the  carrying  on  such  trade  after  that  by  any  per- 
son subject  of  his  Imperial  Majesty  should  be  deemed 
and  treated  as  piracy.**    So  by  this  article  of  the  treaty, 
as  recited  in  this  statute,  it  is  provided  that  being  con- 
cerned in  the  Slave  Trade  shall  be  unlawful^  and  the 
actual  carrying  on  of  such  trade  shall  be  deemed  piracy. 
In  the  first  place  then  neither  by  the  law  of  England^ 
nor  by  the  treaty  is  the  merely  being  concerned  in  the 
Slave  Trade  declared  to  amount  to  the  crime  oi piracy.  • 
But  secondly^  there  is  another  and  a  higher  ground  of 
objection,  viz.  that  even  supposing  the  treaty  between 
England  and  Brazil  had  declared  all  such  attempts  to 
deal  in  slaves  as  are  specified  in  stat.  6  Geo.  4,  c.  113, 
8.  10,  to  be  piracy,  still  that  declaration  would  not 
have  the  force  of  law  on  the  subjects  of  Brazil,  unless 
it  had  been  ratified  by  some  municipal  law  of  that 
country.     If  a  Brazilian  subject  after  that  treaty  had 
engaged  in  the  Slave  Trade,  it  might  be  ground  for  a 
remonstrance  from  the  English  ambassador,  or  amount 
to  a  casus  belli  between  the  two  governments,  but  it 
would  not  render  the  subjects  of  Brazil  amenable  to 
the  municipal  law  of  this  country,  until  the  provisions 
of  the  treaty  had  been  made  part  and  parcel  of  the 
laws  of  Brazil :  no  evidence  was  produced  at  the  trial 
of  any  such  Brazilian  law  having  been  enacted.    Was 
it  ever  heard  that  a  man  was  indicted  for  an  offence, 
not  contra  pacem,  or  formam  statuti,  but  contra  the 
terms  of  some  treaty  ?   If  a  statute  makes  an  offence 
punishable  with  transportation,  could  a  treaty  make 
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1845.  it  capital?  Nothing  could  be  more  unreasonable. 
R.O.  Sbrva  There  are  some  remarkable  instances  in  history  of 
the  sovereign  of  one  country  declaring  certain  acts 
of  his  own  subjects  to  be  piracy,  of  which  acts  the 
tribunals  of  another  country  would  take  no  such  cog- 
nizance. In  the  year  1570,  Philip  11.  of  Spain  issued 
an  edict  declaring  any  of  his  subjects  to  be  guilty  of 
piracy  who  should  attempt  a  fraud  upon  an  Insurance 
Company  in  effecting  an  insurance  upon  a  ship.  In 
1580,  the  same  prince  made  another  declaration  that 
all  parties  who  should  cut  the  nets  of  persons  engaged 
in  the  herring  fishery  on  the  coast  of  Flanders  should 
be  guilty  of  piracy.  (Bynkershoek  Qusest.  Jur.  Pub. 
Lib.  I.  c.  17,  p.  123.)  In  Queen  Annis  reign,  1708, 
the  arrest  of  the  Ruman  ambassador  for  debt,  though 
a  gross  violation  of  the  law  of  nations,  was  not  deemed 
punishable  in  this  country  in  the  manner  proposed  by 
the  Czar,  because  the  municipal  law  of  England  took 
no  such  cognizance  of  the  Czar's  edicts.  (Serjeant 
Mannmg  said  he  should  not  urge  anything  further  on 
this  point,  until  he  heard  some  argument  from  the 
other  side.) 

But  further,  the  treaty  gives  no  authority  to  capture 
these  vessels.  It  has  been  contended  that  it  does,  not 
indeed  in  its  very  terms,  but  from  the  general  scope 
of  it.  Now  the  first  article  of  the  instructions  which 
are  appended  to  the  treaty  of  July  28, 1817,  between 
Portugal  and  England  (see  5  Geo.  IV.  c.  113),  and 
which  are  incorporated  in  the  treaty  between  Brazil 
and  England  of  November  1826,  contains  the  follow- 
ing provision  :  "  Ships,  on  board  of  which  no  slaves 
shall  be  found,  intended  for  the  purposes  of  traffic, 
shall  not  be  detained  on  any  account  or  pretence  what- 
eoety  This  provision  is  as  prohibitQry  asJt  can  be 
drawn;  it  is  impossible  to  contend  that  it  is  merely 
directory  and  not  imperative.     Since  then  the  Felici- 
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dade  had  no  slaves  on  board ;  she  was  wrongfully  1843, 
captured;  and  if  wrongfully  captured,  she  did  not  E.«.Skbva 
thereby  lose  her  nationality  ;  she  remained  a  Brazilian 
vessel,  to  all  intents  and  purposes.  On  the  trial  it 
was  contended  that  a  capture,  in  foci,  made  the  vessel 
JBriHskf  and  the  crew  subjects,  bound  by  temporary 
allegiance  to  obey  the  English  laws. 

But  what  monstrous  consequences  such  a  doctrine 
would  lead  to !  Suppose  a  British  vessel  coming  from 
{ralUpoK  with  a  cargo  of  oil  to  the  port  of  B,uU  was 
detained  by  a  Spanish  cruiser  on  suspicion  of  being 
a  smuggler  from  Gibraltar^  would  she  have  become 
Spanish  property  from  the  time  of  her  detention,  and 
the  crew  bound  to  observe  the  Spanish  law  ? — a  law 
of  which  they  could  by  no  possibility  be  deemed  cog- 
nizant ?  But  it  had  been  said,  ignorantia  legis  nem- 
nem  excusat :  and  therefore  these  Brazilians  were 
bound  on  their  capture  to  obey  the  English  law !  It 
might  rather  be  said  that  the  English  captain  was  a 
pirate,  because  he  captured  the  vessel  unlawfully. 
•  Alderson  B. — Surely  that  would  not  be  so  ?  unless 
it  were  shewn  that  he  acted  with  mala  fides :  a  mere 
mistake  of  the  law  would  not  make  him  a  pirate. 

Manning^  Serjt.  Another  objection  to  the  cap- 
ture of  the  Feliddade  arises  out  of  the  5th  and  6th 
articles  of  the  treaty  of  July  28,  1817,  which  render 
it  necessary  that  the  capturing  vessel  sltall  have  instruc- 
tions  on  hoard.  There  were  no  such  instructions  on 
board  the  Wasp^  as  are  contemplated  by  the  treaty. 
The  5th  and  6th  articles  of  the  treaty  are  as  follows  : 

Article  the  Fifth.  "The  two  high  contracting  powers 
for  the  more  complete  attainment  of  their  object, 
namely,  the  prevention  of  all  illicit  traffic  in  slaves, 
on  the  part  of  their  respective  subjects  mutually  con- 
sent that  the  ships  of  war  of  their  Royal  Navies,  which 
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1845.  shall  be  promded  wUk  special  instructums  far  this  pur^ 
R.  V.  SsRVA  pose  as  hereinqfier  is  provided  j  may  visit  such  merchant 
&  OTHERS,    ^ggggjg  Qf  |.jjg  t^Q  nations  a«  may  6e  suspected,  upon 

reasonable  grounds  of  having  slaves  on  board  acquired 
by  an  illicit  traffic,  and  in  the  event  only  of  their  acto- 
ally  finding  slaves  on  boards  may  detain  and  bring  away 
such  vessels,  in  order  that  they  may  be  brought  to  trial 
before  the  tribunals  established  for  this  purpose  as  shall 
herexnafler  be  specified. 

Provided  always  that  the  commanders  of  the  ships 
of  war  of  the  two  Royal  Navies  who  shall  be  employed 
on  this  service,  shall  adhere  strictly  to  the  exact  tenor 
of  the  instructions  which  they  shall  have  received  for 
this  purpose. 

As  this  article  is  entirely  reciprocal,  the  two  high 
contracting  parties  engage  mutually  to  make  good 
any  losses  which  their  respective  subjects  may  incur 
unjustly,  by  the  arbitrary  and  illegal  detention  of  their 
Tessels* 

It  being  understood  that  this  indemnity  shall  inva- 
riably be  borne  by  the  government  whose  cruiser  shall 
have  been  guilty  of  the  arbitrary  detention.  Provided 
always,  that  the  visit  and  detention  of  slave  ships  sped- 
fied  in  this  article  shall  only  be  effected  by  those  British 
or  Portuguese  vessels  which  may  form  part  of  the  two 
HoyalNavies,  and  by  those  only  of  such  vessels  which  are 
provided  with  the  special  instructions  annexed  to  the 
present  convention. 

Article  the  Sixth.  No  British  or  Portuguese  cruiser 
shall  detain  any  slave  ship  not  having  slaves  actually  on 
hoard,  and  in  order  to  render  lawful  the  detention  of 
any  ship  whether  British  or  Portuguese,  the  slavcg 
found  on  board  such  vessel  must  have  been  brought 
there  for  the  express  purpose  of  the  traffic,  and  those 
on  hoard  Portuguese  ships  must  have  been  taken  from 
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that  part  of  the  coast  of  Africa  where  the  Slave  Trade      1845. 
was  prohibited  by  the  treaty  of  the  twenty-second  of  R.  v  Sbrva 
January  one  thousand  eight  hundred  and  fifteen/'  othbiu. 

Now  it  appeared  in  evidence  at  the  trial  that  the 
TFiup  had  on  board  the  instructions  which  are  appended 
to  the  treaty  of  1817,  (of  which  the  above  are  a  part), 
but  also  certain  other  instructions  which  contained 
under  the  head  *^  Brazil^'  a  direction  to  have  on  < 
board  the  instructions  which  are  appended  to  the 
treaty  of  18 17,  but  then  went  on  to  give  this  further 
direction,  that  vessels  are  to  be  detained  if  there  be 
reasonable  ground  for  suspecting  that  they  are  engaged 
in  the  Shoe  Trade.  This  latter  direction  is  repug- 
nant to  the  instructions  appended  to  the  treaty,  and 
quite  inconsistent  not  only  with  the  terms  but  the 
object  of  it.  It  amounts  to  having  no  instructions  on 
board  at  all ;  for  they  were  not  such  instructions  as 
were  contemplated  and  required  by  the  treaty.  It 
must  therefore  be  taken  in  one  of  two  ways ;  either 
that  there  were  no  instnictions  at  all  on  board  the 
Waspf  or  that  there  were  instructions  on  board,  but 
not  such  instructions  as  are  required  by  the  treats 
In  either  view  the  capture  will  be  illegal. 

The  capture  therefore  of  the  Feliddade  being  illegal, 
by  such  capture  she  did  not  lose  her  nationality.  She 
remained  a  Brazilian  vessel,  and  the  crew  had  a  right 
to  regain  their  freedom  by  any  means  in  their  power. 

As  to  the  £chOy  although  the  case  of  that  vessel  is 
distinguished  from  that  of  the  Feliddade^  by  the  fact 
of  her  having  a  cargo  of  slaves  on  board,  there  are 
three  grounds  on  which  it  is  submitted  that  her  cap- 
ture was  illegal.  Article  VII.  of  the  treaty  of  July 
28th,  1817,  provides  that  ^^  the  visit  and  detention  of 
slave  ships,  specified  in  this  article,  shall  only  be 
effected  by  those  British  or  Portuguese  (this  may  be 
read  Brazilian)  vessels,  which  may  form  part  of  the 
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1845.      two  Royal  Navies,  and  hy  those  only  of  sMk  vesuU 
R.  0.  Sbrva  which  are  provided  with  the  special  instructions  annexed 

OTHERS.  ^^  the  present  convention.**  And  Article  VII.  of  the  in- 
structions there  referred  to  is  as  follows : — ^^  Whenever 
a  ship  of  war  shall  meet  a  merchant  vessel  liable  to  be 
searched,  it  shall  be  done  in  the  most  mild  manner, 
and  with  every  attention  which  is  due  between  allied 
and  friendly  nations ;  and  in  no  case  shall  the  search 
be  made  by  an  an  officer  holding  a  rank  inferior  to  that 
of  a  lieutenant  in  the  Navy.**  The  capture  of  the  Scho 
was  illegal ; — Firsts  because  she  was  not  captured  by 
a  vessel  of  the  Royal  British  Navy.  Secondly,  because 
the  officer,  who  went  on  board  to  conduct  the  search, 
was  of  a  rank  inferior  to  that  of  a  lieutenant.  Thirdly , 
the  vessel  that  captured  her  had  no  instructions  what- 
ever on  board. 

As  to  the  first  point,  it  was  contended  at  the  trial, 
that  the  Felicidade,  which  effected  the  capture  of  the 
Echo,  must  be  considered  by  her  own  capture  to  have 
become  a  British  vessel,  and  that  a  capture  effected  by 
her  was  a  capture  by  a  British  vessel ;  indeed,  that  for 
this  purpose  she  must  be  considered  as  a  boat  of  the 
Wasp.  There  is  a  decision  of  Lord  StowelVs,  in  a  case 
somewhat  analogous  to  this,  which  seems  inconsistent 
with  the  view,  that  the  Felicidade  must  be  considered 
as  a  boat  of  the  Wasp.  (The  Mehmane,  5  Rob.  Adm. 
Rep.  p.  4 1 .)  That  case  arose  out  of  a  claim  for  a  prize 
made  by  a  cutter  hired  by  the  captain  of  a  King's 
ship,  the  Dragon,  at  his  own  expense,  and  stored  and 
manned  from  the  Dragon,  but  not  under  commission 
or  authority  from  the  Admiralty  to  take  prizes.  Lord 
Stowell  says  in  bis  judgment ; — *'  If  the  cutter  is  not 
a  commissioned  vessel,  the  question  must  be,  whether, 
not  being  entitled  to  take  for  herself,  she  does  from 
being  so  fitted  out  become  a  boat,  or  in  a  legal  point 
of  view,  a  constituent  part  of  the  Dragon's  force  V* 
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and  he  held  that  she  did  not,  and  that  therefore  the  1845. 
capture  could  not  be  viewed  as  having  been  made  by  R.  v.  Serva 
the  Dragon.  There  is  another  objection  to  the  Felici- 
dade  being  considered  a  British  vesseL  By  the  '^  Re- 
gulations for  Mixed  Commissions/'  appended  to  the 
treaty  of  1817,  it  is  provided  that  there  shall  be  no 
change  of  property  in  a  captured  vessel,  till  such 
vessel  has  been  carried  in  and  condemned  by  the  Court 
of  Mixed  Commission  which  shall  be  nearest  to  the 
place  of  capture.  Here  there  had  been  no  condemnation 
of  the  Feliddade^  at  the  time  of  her  capturing  the 
Echo  ;  and  it  is  clear,  that  a  subsequent  condemna- 
tion would  not  have  a  retrospective  operation,  so  as 
to  make  the  Feliddade  a  British  vessel  from  the  time 
of  her  being  taken. 

As  to  the  second  point ; — ^the  search  was  made  by 
Mr.  Palmer  J  a  midshipman.  At  the  trial,  the  learned 
Judge  thought  the  clause  was  directory,  not  impera- 
tive ;  and  it  was  asked  whether,  if  the  search  had 
not  been  made  mildly,  that  would  have  rendered  it 
illegal? 

Pollock  C.  B. — Your  argument  is,  that  if  Mr* 
PiUmer  had  been  resisted  with  extreme  violence,  that 
would  not  have  established  a  casus  belli,  because  he 
would  have  been  engaged  in  an  illegal  act. 

Manning,  Serjt.  They  might  have  resisted  Mr. 
Palmer,  and  prevented  him  making  the  search.  The 
fact  of  their  not  resisting  him  at  the  time  makes  no 
difference.  They  had  a  right  to  carry  their  resistance 
into  execution  afterwards. 

WiQHTHAK  J. — ^Did  the  lieutenant  go  on  board  ? 

Manning^  Serjt.  No.  He  was  in  the  Feliddade  at 
the  time,  but  he  did  not  go  on  board  the  Echo  till  the 
next  morning,  after  Mr.  Palmer  had  searched  it.  It 
is  not  sufficient  for  the  purposes  of  the  treaty,  that 
Lieutenant  Stupart  should  be  on  the  deck  of  his  own 
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1845,      vessel,  even  though  that  should  be  dose  alongside, 
R.  V.  Sbrva   but  it  was  required  of  him  that  he  should  make  the 

&  0THBS8.  i_  1  *  -  T<*     t  «• 

search  and  capture  m  person.  If  the  lieutenant  m 
this  case  is  to  be  considered  as  the  searching  party,  he 
might  as  well  have  been  half  a  mile  distant,  instead  of 
a  few  yards.  For  the  protection  of  those  engaged  in 
commerce,  it  is  necessary  that  a  search  should  not  be 
undertaken  except  in  rigorous  compliance  with  the 
terms  of  the  treaty. 

TiNDAL  C.  J — Was  any  flag  flying  on  board  the 
Fehadade  at  the  time  ? 

Manning  Serjt.  No.  There  was  a  small  ensign  in 
the  boat.  It  was  night,  10.  p.  m.  Further,  it  was 
not  shown  at  the  trial,  that  the  persons  on  board  the 
Mcho  were  Brazilian  subjects.  It  only  appeared  that 
the  vessel  came  from  BraziL  The  mere  fact  of  a 
vessel  coming  from  Brazil  is  not  enough. 

Aldbrson  B The  case  states  them  to  be  Braailian 

ships.     We  must  take  the  case  as  it  is  stated  to  us. 

Platt  B. — Lieutenant  Stupart  said  in  his  evidence 
— "  The  £lcho  proved  to  be  a  Brazilian  ship.** 

Manning  Serjt.  As  to  the  third  paint.  Even  sup- 
posing the  FeUddade  to  have  become  a  British  vessel, 
and  part  of  the  Royal  Navy,  she  had  no  right  to  capture 
the  JSchoj  because  she  had  no  instructions  whatever  on 
board.  At  the  time  of  the  capture,  she  was  not  in 
sight  of  the  Wasp ;  nor  is  it  found  that  she  was  sent 
to  capture  this  particular  vessel.  It  is  impossible  to 
consider  her  so  closely  connected  with  the  Wasp^  as  to 
be  authorised  to  act  without  any  instructions  on  board, 
even  if  that  could  be  considered  legal  in  any  case.  If 
then  the  capture  of  the  JEcho  was  unlawful,  it  is  ex- 
actly the  same  case  aa  if  British  fishermen  had  been 
taken  unlawfully  by  a  French  cruiser.  There  can  be 
no  doubt  that  they  would  be  justified  in  regaining 
their  liberty,  without  w^iiting  for  an  adjudication  by  a 
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tribunal  of  the  country  of  their  captors.    They  would      1845. 
also  be   justified  in  regaining    possession   of   their  r.  r.  Serva 

.  &  OTHKBS. 

property. 

Aldersoh  B.— -But  the  Echo  was  their  ship,  not 
the  Felicidade. 

Manning  Serjt.  But  Majavel  belonged  to  the  Fell- 
adade^  and  the  others  were  justified  in  assisting  him. 

Aldbrsok B. — ^Then  it  is  the  same  pointover  again 
in  another  form  ; — i.  e.  Was  the  capture  of  the  FeKci^ 
dadelBLwtull 

Manning  Serjt.  Yes.  That  is  the  point.  If  it  were 
unlawful,  the  persons  captured  might  lawfully  ilse 
every  means  to  regain  their  liberty. 

Aldbrsok  B. — It  will  be  very  difficult  to  make  out 
that  they  were  bound  to  kill  every  body  on  board. 
You  must  make  out  the  necessity  ;  none  here  appears. 

Manning  Serjt.  lies  ipsa  loquitur. 

Aldbrson  B. — ^Yes:  but  against  you.  If  that 
were  your  best  point  the  prisoners  would  be  in  great 
jeopardy. 

Manning  Serjt  Any  mode  of  attempting  to  regain 
their  liberty,  except  by  a  simultaneous  attack  on  their 
captors,  would  have  been  useless  and  absurd. 

Aldbrson  B. — We  have  no  materials  before  us  for 
judging  of  the  more  or  the  less.  That  is  for  the  jury. 
Suppose  they  had  killed  Mr.  Palmer^  after  overpower- 
ing him  and  tying  him  up  ?  Would  not  that  have 
been  murder  ? 

Manning  Serjt.  The  case  says  it  was  done  in  the 
course  of  the  conflict.   No  excess  of  violence  is  shown. 

The  second  ground  of  objection  to  this  conviction  is, 
that  even  though  a  felony  or  crime  in  the  nature  of  a 
felony  had  been  committed,  the  Court  at  Exeter  had 
no  jurisdiction  to  try  the  case.  It  is  quite  clear  that 
a  foreigner  committing  a  crime  in  a  foreign  country  is 
not  amenable  to  the  laws  of  this  country*    Had  any  of 
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1[845. these  parties  unlawfully  killed  any  Englishman  m 

R.O.SSRVA   Brazil f  and  afterwards  come  over  to  this  country, 
they  could  not  have  been  tried  here.    The  Felicidade 
being   unlawfully   captured^   remained  a  Brazilian 
vessel — she  had  not  lost  her  nationality;  the  crinie, 
therefore^  if  any,  was  committed  by  foreigners  on  Bra- 
zilian ground.    In  the  case  of  the  King  v.  Antonio  De- 
pardoy  1  Taunt.  Rep.  26,  which  was  tried  at  the  Old 
Bailey  before  Lord  EUenhorough  on  30th  October^ 
1807.    The  facts  were  these:— The  prisoner  was  a^ 
Spaniard^  and  had  been  a  prisoner  of  war,  but  had 
volunteered  as  a  seaman  on  board  the  Alnwick  Castle^ 
a  ship  in  the  service  of  the  Bast  India  Company^  at 
Puehpenangj  or  Prince's  Island^  which  was  under  the 
d<»ninion  of  the  British  Crown ;  and  he  had  received 
the  usual  bounty.     At  the  time  of  committing  the 
offence  he  was  one  of  the  crew  of  the  Alnwick  Castle^ 
which  was  then  lying  off  Canton^  in  the  Canton  river. 
He  went  on  shore  with  others  of  the  crew,  and  among 
them  an  Elnglishman,  William  Byrne^  the  deceased; 
while  on  shore  the  prisoner  mortally  wounded  Byrne, 
who  was  afterwards  carried  on  board  the  ship,  where 
he  died  the  following  day.  The  prisoner  was  convicted ; 
but  on  the  case  being  argued  before  the  twelve  Judges, 
though  no  formal  judgment  was  given,  the  prisoner 
was  afterwards  discharged,  obviously  on  the  ground  that 
the  offence  having  been  committed  by  a  foreigner,  who 
at  that  time  owed  no  allegiance  to  the  British  Crown, 
and  on  foreign  soil  out  of  the  jurisdiction  of  the  British 
Courts,  was  not  cognizable  by  the  tribunals  of  this 
country.  Further,  even  though  the  capture  were  lawful, 
the  vessel  retained  its  nationality  till  it  had  been 
legally  condemned  by  the  Mixed  Commission  appointed 
under  the  treaty.    The  property  would  not  be  changed 
previous  to  condemnation.    It  so  happened  that  the 
Felicidade  was  lost  on  her  voyage,  while  she  was  being 
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carried  in  for  adjudicatioii ;  so  that  even  if  the  doctrine  1845. 

of  relation  could  be  applied  to  such  a  case,  it  does  not  R-  v-  Sbrva 

'     •         1  &  OTHERS. 

anse  here. 

On  all  these  grounds  it  is  submitted  that  the  convic- 
tion cannot  be  sustained. 

Mr.  (hUier.  First — these  prisoners  are  not  triable 
in  this  country.  Secondly — the  offence  with  which 
they  are  charged  does  not  amount  to  murder.  First, 
no  person  is  liable  to  be  tried  in  this  country  for  an 
offence  against  the  British  municipal  laws,  who  does 
not  owe  allegiance  to  the  British  Grown;  and  no 
person  owes  this  allegiance  who  has  not  given  his 
assent,  either  express  or  implied,  to  our  laws.  In 
CaMns  case,  7  Rep.  p.  9,  Lord  Coke  defines  four  sorts 
of  allegiance: — *^  I,  Ugeaniia  naturaUs^  which  is  due 
by  nature  and  birthright;  2,  ligeantia  acquieita^  by 
acquisition  or  denization ;  3,  ligeantia  locaKSf  wrought 
by  the  law,  and  that  is,  when  an  alien  that  is  in  amity 
Cometh  into  EngUmdj  because,  as  long  as  he  is  within 
JSngland^  he  is  within  the  King's  protection  ;  therefore 
so  long  as  he  is  here,  he  oweth  unto  the  King  a  local 
obedience  or  ligeance,  for  that  the  one  draweth  the 
other ;  4,  a  legal  obedience,  or  ligeance  which  is  called 
legal,  because  the  municipal  laws  of  this  realm  have 
prescribed  the  order  and  form  of  it,  and  this  is  to  be 
done  upon  oath  at  the  time  of  the  act."  The  third 
kind  of  allegiance  is  the  only  one  in  question  here,  and 
the  principle  on  which  any  person  '^whocometh"  into 
this  realm  owes  allegiance  to  the  Crown  must  be,  that 
the  coming  into  a  territory  from  which  he  might  be 
excluded,  and  in  which  he  receives  protection,  is 
deemed  an  act  of  voluntary  subjection  to  the  laws  of 
that  country.  - 

Grotius  2,  c.  11/,  n.  6.  ^^  Qui  in  aliquo  loco  contra- 
hit  is  tanquam  subditus  temporaneus  legibus  loci 
subjicitur  • . .  ratio  est  quia  ad  gubemationem  populi 


n 
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1845>  moraliter  necessariam  est,  ut  qui  ei  vel  ad  tempus  se- 
R.9.SERVA  admiscent,  quod  fit  intrando  territorium,  ii  conformes 
OTHERS.    ^  reddant  ejus  populi  institutis/' 

Huherus  de  canfiictu  tegum^  Ub.'lfHt.  3,  s.  2.  *^  Pro 
subjectis  imperii  habendi  sunt  omnes  qui  intra  termi- 
nos  ejusdem  reperiuntur — give  in  perpetuum  sive  in 
tempus  commorantur/' 

Story' $  Conflict  of  Lawi^  p.  452,  s.  541.  •*  In 
regard  to  foreigners  resident  in  a  country,  although 
some  jurists  deny  the  right  of  a  nation  generally  to 
legislate  over  them,  it  would  seem  clear  upon  general 
principles  of  international  law,  that  such  a  right  does 
exist.'*  Bouttenois  says,  ^Uhat  the  so vereign  has  a  right 
to  make  laws  to  bind  foreigners,  in  relation  to  their 
property  widiin  his  domains ;  in  relation  to  contracts, 
and  acts  done  therein,  and  in  relation  to  judicial  pro- 
ceedings, if  they  implead  before  his  tribunals.  And 
further,  that  he  may  of  strict  right,  make  them  for  all 
foreigners,  who  merely  pass  through  his  domains, 
though  commonly  their  authority  is  exercised  only  as 
tomatters  of  police." 

Chitty's  VatteU  p.  172.  ''  Even  in  those  countries 
where  every  foreigner  may  freely  enter,  the  sovereign 
is  supposed  to  allow  him  access  upon  the  tacit  con- 
dition that  he  be  subject  to  its  laws — ^in  virtue  of  this 
submission^  foreigners  who  commit  faults  are  to  be 
punished  according  to  the  laws  of  the  country." 

All  these  writers  consider  the  jurisdiction  of  a 
country  over  foreigners  in  it  based  on  an  implied 
social  compact  and  voluntary  submission  on  their  part, 
and  illustrate  Lord  Coke's  definition  of  the  third  kind 
of  allegiance.  Now  Lord  Coke  defines  murder  to  be 
^^  the  killing  of  any  reasonable  being, .  &c.  by  any 
person  of  sound  mind,  &c.  within  some  county  of  thig 
realm ;  but ''  any  person"  means  any  person  within  the 
King's  aliegiance--^{or  in  Calvin's  case  it  is  said  that 


CROWN  CASES  RESERVED*  125 

PerUn  Warheck  had  been  heW  not  triable  for  com-  1845. 
pasting  the  death  of  the  King  in  this  country  because  R-  v.  Sbrva 
the  indictment  could  not  conclude  contra  Ugeaniia  9uub  ^''^*^'- 
debitum — he  having  been  an  alien  enemy  in  arms.  (If 
he  was  not  triable  for  compassing  the  death  of  the 
King,  he  could  not  for  causing  that  of  a  subject.)  It  is 
also  there  said,  that  if  an  enemy  should  possess  them- 
selves of  a  town  in  this  Kingdom,  children  bom  in  it 
woold  not  owe  allegiance  to  the  King,  and  consequently 
could  not  be  tried  here.  The  fact  of  a  foreigner  being 
in  this  country  is,  therefore,  only  prima  fade  evidence 
of  allegiance,  and  may  be  rebutted.  The  Admiralty 
had  undoubtedly  jurisdiction  over  the  high  seas,  which 
has  been  transferred  by  various  statutes  to  Judges  of 
Assize ;  but  could  have  jurisdiction  only  over  those 
who  owed  allegiftnce  to  our  Crown.  To  extend  our 
jurisdiction  further  would  be  to  violate  the  law  of 
nations  by  encroaching  on  the  jurisdiction  of  other 
countries ;  and  the  law  of  nature  and  first  principles 
of  justice  by  a  subjecting  men  to  laws  of  which  could 
not  on  any  grounds  be  presumed  cognizant,  which  they 
had  never  consented  to  ob^y,  and  from  which  they 
had  never  accepted  protection.  The  question  is,  what 
constitutes  allegiance  on  the  high  seas  ?  the  mere  being 
on  the  high  seas  is  no  presumption  of  it — for  the 
high  seas  are  no  part  of  our  territory — ^but  extending 
the  principle  on  which  local  allegiance  is  due  from 
foreigners  in  this  country  all  persons  may  be  pre- 
sumed to  owe  local  or  temporary  allegiance  who-  come 
4m  board  one  of  our  ships  by  their  own  consent^  express 
or  implied. 

Aldbrsok  B.— *Take  the  case  of  a  prisoner  of  war, 
may  he  murder  the  captain  of  the  vessel  on  board  which 
he  is  a  prisoner  ? 

Collier.  It  may  be  taken  that  every  prisoner  of 
war,  when  he  is  engaged  in  war^  consented  to  abide  by 
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1845       ^^  l«wSj  by  those  laws  his  life  is  forfeited  to  the  victor ; 
R.  17.  Sebva   ^^^  *^^  sparing  it  may  not  unreasonably  be  deemed 
&  OTHERS.    1^  consideration  on  which  the  law  bases  a  socialcorapact, 
^between  him  and  the  victorious  state,  and  implies  ft 
Mibmission  on  his  part  to  its  laws,  if  we  have  jurisdiction 
to  try  a  prisoner  of  war,  it  must  be  on  this  ground ; 
persons  not  under  allegiance  to  the  Crown  of  Gfreat 
Britain^  either  as  natives,   denizens,  or  temporary 
«uib]eets,  can  only  be  brought  within  the  juriisdicdon  of 
a  Briii$h  tribunal,  either  by  the  law  of  nations,  as 
pirates,  or  by  a  formal  mutual  compact  between  Ghreat 
Britain  and  Brazil,  having  as  between  those  two 
countries  the  nature  and  effect  of  the  law  of  nations. 
The  prisonears  were  not  temporary  subjects ;  they  had 
never  owned  allegiance  to  Great  Britain,  either  ex- 
pressly or  by  implication.    They  were  not  pirates,  i.  e. 
hostes  omnium.    They  were  engaged  in  a  mercantile 
speculation,  which  till  lately  has  been  recognised  as 
lawful  by  nearly  all  nations.    Nor  were  they  brought 
within  British  junsdiotion  by  a  formal  mutudi  compact 
between  Great  Britain  and  Braidl,  for  even  assuming 
that  the  being  engaged  in  the  Slave  Trade,  without 
having  slaves  on  board  to  be  piracy  by  the  terms  of 
the  treaty,  no  evidence  was  given  at  the  trial  of  that 
treaty,  having  eyer  been  ratified  by  the  municipal  law 
of  Brazil.    The  government  of  Brazil  is  represen*- 
tative ;  no  new  crime  can  be  created  by  a  mere  treaty-; 
therefore  uo  evidence*  was  given  of  such  a  formal  mutual 
compact  between  Great  BrUain  and  Brazil^  as  entitles 
a  British  tribunal  to  claim  jurisdiotion  oifer  Braaliiian 
subjects  as  pirates.     If  the  Court  at  Exeter  be  held 
competent  to  try  these  men,  without  any  evidence 
being  given  of  the  treaty  having  been  ratified  by  the 
municipal  law  of  Brazil^  it  would  be  in  reality  to  give 
to  the  British  tribunal  a  jurisdiction  over  Brazilian 
subjects,  which  even  a  Brazilian  tribunal  would  not 
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poeeess.    For  if  the  treaty  had  not  been  ratified  in       1845. 
JBrazil^  the  Courts  of  that  country  would  have  no  cogni-  R. «.  Sbrva 
2ance  over  the  alleged  offence ;  for  it  would  not  be  an 
offence  against  the  law  of  BvasHj  but  against  the  terms 
of  a  treaty  whidi  had  not  been  sanctioned  by  the  law, 
and  therefore  was  no  part  of  the  criminal  code  of 
Brassil. 

But  Secondly.    Even  supposing  the  treaty  had  been 

ratified  by  the  municipal  law  of  BrazU,  and  that  sueh 

a   ratification  had  been  proved  at  the   trial,  these 

prisoners  were  taken  in  contravention  of  the  treaty. 

It  has  been  contended  on  the  part  of  the  Crown,  that 

the  first  article  of  the  treaty  must  be  taken  by  itself 

apart  from  the  other  clauses  and  provisions.     But  if  so, 

it  is  powerless,  for  it  gives  no  power  of  search  or 

capture.    The  treaty  must  be  construed  as  a  whole ; 

all  the  clauses  and  provisions  must  be  taken  together. 

It  will  thereby  appear  that  the  term  piracy  has  been 

-%sed  improperly;  that  the  tribunals  created  by  the 

treaty,  t.  e.  the  Mixed  Commissions,  have  nojurisdic- 

tion  over  the  persons  engaged  in  the  Slave  Trade,  but 

only  over  the  vessels  and  the  slaves;  that  no  powers  are 

given  by  the  treaty  to  any  tribunals,  to  deal  with  the 

crews  of  the  vessels  as  pirates  would  be  liable  to]be 

deak  with  by  the  law  of  nations.    The  only  right  that 

can  be  alleged  under  the  treaty,  is  to  capture  vessels 

having  slaves  on  board  ;  and  that  the  capture  must  be 

effected  in  the  manner  prescribed  by  the  treaty. 

But  the  Fdicidade  had  no  slaves  on  board,  and 
therefore,  there  was  no  pretence  for  detaining  her,  even 
if  the  instructions  on  board  the  Wasp  be  considered  in 
conformity  with  the  provisions  of  this  treaty.  And  the 
Scho  was  unlawfully  taken  ;  for  the  Felicidade  was  a 
Brazilian  vessel  at  the  time  of  the  capture,  and  had 
no  instructions  on  board  at  all.  The  prisoners,  were 
therefore  not  in  lawful  custody,  they  had  a  right  to 
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&  OTHBA8. 


]S45.      regain   their  freedom;   they  used   no   unneceflflary 
rTo.  Sbrva    violence, — their  crime,  if  any,  was  not  murder. 
'  Mr.  Godson,  Q.  C.  for  the  Admiralty.     1.  The 

Echo  was  lawfully  taken.  Captain  Usher  had  regu- 
lar instructions  on  board  the  Wasp  i  he  sent  two  boats 
from  the  Wasp  to  capture  the  Felicidade  ;  she  surren- 
dered. The  jolly  boats  with  the  British  flag  on  board 
was  put  on  board  the  Felicidade ;  Lieutenant  Stupart 
in  his  uniform  went  in  the  jolly  boat  with  the  British 
colours,  hoisted,  and  spoke  the  Fclio.  On  her  setting 
sail.  Lieutenant  Stupart  gave  chase  in  the  FeUddade^ 
with  the  jolly  boat  on  board.  • 

Aldbrsok  B. — ^The  case  does  not  find  that  the  jolly 
boat  was  on  board. 

Godson.  It  is  necessarily  intended.  Lieutenant 
Stupart  is  never  stated  to  have  parted  from  it.  After 
chase,  the  JEcho  surrendered.  Lieutenant  Stupart 
being  then  close  alongside  the  Echo  in  the  Felicidade^ 
with  his  uniform  on,  ordered  Mr.  Palmer,  a  midship- 
man, to  take  charge  of  her  during  the  night.  The 
lieutenant  must  therefore  be  taken  to  be  the  real 
captor,  and  practically,  to  have  made  the  search  him- 
self; and  the  capture  must  be  taken  to  have  been 
effected  by  the  Wasp,  her  boats  with  the  British  ensign 
being  on  board  the  Felicidade  during  the  chase,  and 
having  been  used  to  spieak  the  Echo  in  the  first 
instance.  Therefore  as  to  the  Echo,  all  the  alleged 
requisites  were  complied  with.  1.  She  is  taken  with 
slaves  on  board.  2.  By  an  officer  of  the  rank  of  a 
lieutenant.  3.  By  a  ship  of  the  Royal  British  Navy^ 
I  having  instructions  on  board.  ' 

The  case  of  the  Melomane  (5  Rob.  Adm.  jKep.  41), 
which  has  been  cited  on  the  other  side,  shpws  that  a 
capture,  though  effected  by  a  hired  vessel,  is  held  to 
be  a  capture  by  an  English  vessel,  though  a  doubt  there 
arose  about  the  right  to  prize. 
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2.  If  the  Echo  was  lawfully  taken,  it  becomes  imma-      1845. 
terial  whether  the  Felicidade  was  lawfully  taken  or  no.  R-  «•  Sbeva 

&  OTHB&8. 

For  as  with  the  exception  of  Majavel^  all  the  prisoners 
belonged   to  the  Echo,  and   were   lawfully   taken ;     « 
they  were  lawful  prisoners  on  board  the  Felicidade^ 
whether  she  were  rightfully  taken  or  no :  and  with 
regard  to  MajaveU  he  had  no  right  to  attempt  to 
recapture  the  Felicidade^  for  Cerqueira^  her  captain, 
had  surrendered,  and  so  far  from  assenting  to  MqjaveVa 
act,  remonstrated  against  it,  and  refused  to  take  any 
part  in  it.     The  Felicidade  was  either  ours  by  lawful    ' 
capture,  or  she  remained  a  Brazilian  vessel.     If  ours, 
the  act  in  question  was  clearly  murder.    \^  Brazilian, 
it  is  equally  so.     For  as  the  captain,  Cerqueira,  was 
not  a  party  to  the  recapture,  these  third  persons  had 
no  right  to  attempt  it ;  they  were  committing  piracy 
by  attempting  to  run  away  with  the  ship:  (Charge 
by  Sir  Leoh  Jenkins  zX  an  Admiralty  Sessions,  Wynnes 
Life,  p.  xciv.),  and  while  effecting  this  unlawful  object, 
they  killed  an  Englishman*    This  is  clearly  murder. 
3.  But  the  Felicidade  was  lawfully  taken.   It  has  been 
contended  that  the  first  article  of  the  treaty  of  23d  Nov. 
1826,  which  is  recited  in  stat.  7  &  8  Geo.  4,  c.  74, 
makes  a  distinction  between  the  being  concerned  in  the 
carrying  on  of  the  African  Slave  Trade,  and  the  actual 
carrying  it  on;  but  that  distinction  was  only  to  last 
for  three  years  from  the  ratification  of  the  treaty.     At 
the  expiration  of  that  time  the  Slave  Trade  was  to  be 
at  an  end.    The  first  article  says,  ^*  that  at  the  expi- 
ration of  three  years  J  to  be  reckoned  from  the  exchange  . 
of  the  ratifications  of  the  present  treaty,  it  should  not 
he  lawful  for  the  subjects  of  the  emperor  of  Brazil  to  be 
conceited  in  the  carrying  on  of  the  African  Slave  Trade 
under  any  pretext  or  in  any  manner  whatever j  and  that 
the  carrying  on  such  trade  after  that  by  any  person 
subject  of  his  Imperial  Majesty,  should  be  deemed 

VOL*  I.  K 
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1845.      and  treated  as  pirtzcy"    The  ratification  took  place 

R.17.SKRVA  March  13,  1827,  so  in  March  13,  1830,  it  became 

oTHBiw.    pii^Q^y  jjj  j^jjy  Brazilian  subject  to  be  concerned  in  the 

Slave  Trade.     Any  kind  of  concernment  in  the  Slave 
Trade  was  thenceforward  to  be  deemed  piracy.    The 
preamble  of  stat.  8  &  9  Vict.  c.  122,  shows  this  to  be 
the  true  construction  of  the  treaty.    That  act  recites 
that  the  British  and  Brazilian  Mixed  Commissions 
at  Mio  Janeiro  and  Sierra  JLeone  would  cease  on  the 
Idth  March  J  1845.    By  the  separate  article  appended 
to  the  treaty  of  28th  July,  1817,  it  was  provided  that 
that  convention  should  in  default  of  alterations  con- 
tinue in  force  for  fifteen  years  after  its  ratification ; 
and  as  the  articles  of  that  treaty  were  embodied  in 
the  treaty  of  1827,  this  latter  treaty  was  to  continue 
in  force  till  the  13th  March^  1845.     But  that  only 
applies  to  those  provisions  of  the  treaties  which  relate 
to  the  Mixed  Commissions.    The  being  concerned  in 
carrying  on  slavery  in  any  manner  whatever  was  ta 
be  deemed  piracy  from  the  13th  3farc A  1830.    The 
Mixed  Commissions  took  no  cognizance  of  the  crime 
of  piracy  as  such.    Their  province  was  to  adjudicate 
on  the  question  of  lawful  capture  or  no,  as  being 
engaged  in  the  Slave  Trade.     Had  these  men  been 
taken  before  the  Mixed  Commission  at  Sierra  Leonje^ 
that  Court 'Would  have  been  bound  to  liberate  their 
persons  whether  their  vessel  were  decided  to  be  a 
lawful  prize  or  no.    But  inasmuch  as  the  treaty  made 
them  pirates,  the  £!ngHsh  Admiralty  had  jurisdiction 
to  capture  and  to  punish  them  as  such.     However  the 
only  point  necessary  to  establish  is  their  rightful  cap* 
ture ;  undoubtedly  we  had  a  right  to  carry  their  vessel 
into  Sierra  JLeone  for  adjudication  as  being  engaged 
in  the  Slave  Trade;  the  crew  were  in   the  lawful 
custody  of  Mr.  Palmer.    The  killing  him  under  such 
circumstances  was  murder. 
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ilfonitift^  Serjeant  replied.  ^^^^•._ 

Cur,  ad.  vult  R-  «»•  Sbrva 

The  Judges  having  expressed  a  wish  to  hear,  the 
case  argued  hy  civilians,  met  at  Serjeant's  Inn  on 
December  3,  1846.  They  were  all  present  except 
CoLBRiDQE  J.  and  Cresswell  J. 

Sir  John  Dodson  (the  Queen's  Advocate),  and 
Dr.  Pkillimore  conducted  the  case  for  the  Crown. 
Dr.  Addams  appeared  for  the  prisoners  Mibeiro^  Fran^ 
dscOf  MartineZy  Joaquim.  Dr.  Harding  for  Majavel, 
Serva^  and  Alves. 


SECOND  ARGUMENT. 


Dr.  Addams.  The  foundation  of  the  conviction  is 
the  conchiding  paragraph  of  the  case  laid  before  your 
Lordships.  The  learned  Baron  who  tried  the  case, 
thought  that  the  FeKcidade  was  in  the  lawful  custody 
of  her  Majesty's  officers^  that  all  on  board  that  vessel 
were  within  her  Majesty's  Admiralty  jurisdiction,  and 
that  the  jury,  if  satisfied  by  the  evidence,  that  the 
prisoners  plotted  together  to  slay  all  the  English  on 
board  and  run  away  with  the  vessel,  that  in  carrying 
their  design  into  execution  Majavel  slayed  Mr.  Pal- 
mer,  by  stabbing  him  and  throwing  him  overboard^ 
and  that  the  other  convicted  prisoners  were  present 
aiding  and  assisting  Majavel  in  the  commission  of 
that  act,  should  find  them  guilty  of  murder. 

I  assume,  therefore,  that  the  basis  of  this  conviction 
18  the  lawful  capture  of  the  FeKcidade.  As  the  learned 
Baron  put  the  case  to  the  jury,  the  prisoners  are 
charged  with  '  ^  a  conspiracy  "  to  slay  all  the  Mnglish 
on  boards  and  run  away  with  the  vessel.  If  the  cap- 
tore  was  legal,  perhaps  this  ruling  was  correct.    If 
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1845.  not,  It  was  no  plot  or  conspiracy  to  commit  murder  or 
R.V.  Sbrva  piracy,  but  merely  a  plan  to  regain  their  liberty.  The 
whole  question  then  is  this ; — ^was  this  a  lawful  seizure, 
and  were  these  men  in  lawful  custody.  If  not,  there 
is  no  corpus  delicti ;  the  killing  would  not  be  murder, 
nor  would  our  Courts  have  jurisdiction  to  try  them. 
There  are  two  vessels,  different  considerations  are  ap- 
plicable to  them  respectively.  Firsts  as  to  the  Felici- 
dade.  She  was  a  Brazilian  schooner ;  if  her  detention 
was  lawful,  it  must  have  been  so  under  the  convention 
between  this  country  and  Brazil^  ^nd  the  stat.  7  &  8 
Geo.  4,  c.  74,  founded  upon  that  convention.  The 
act  says  in  effect ; — ''  During  the  continuance  of  the 
Slave  Trade,  it  shall  be  carried  on  in  such  and  such  a 
manner ;  and  if  carried  on  otherwise,  it  shall  be  at- 
tended with  such  and  such  results,  and  from  and  after 
a  certain  period  it  should  not  be  carried  on  at  all ; 
and  if  it  be  carried  on,  it  shall  be  deemed  and  treated 
as  piracy.''  In  this  case,  the  period  had  expired  from 
and  after  which  it  was  to  be  deemed  and  treated  as 
piracy.  If  they  became  pirates,  jure  gentium^  by  the 
effect  of  this  act  and  convention,  they  have  no  easel 
I  say,  however,  that  under  this  act  and  convention 
they  were  not  pirates  at  all,  still  less  pirates  jure 
gentium.  The  question  of  piracy  was  fully  considered 
in  the  case  of  the  Louis.  (2  Dodson's  Adm.  Rep. 
210). 

Sir  J.  Dodson.  There  was  no  treatv  there. 

Dr.  Addams.  Yes,  I  find  it  so  stated  in  the  report, 
p.  260. 

Parke  B. — That  does  not  make  it  piracy. 

Alderson  B. — But  only  that  in  each  country  there 
was  a  municipal  law  making  the  Slave  Trade  unlawful. 

Dr.tAddams.  Suppose  this  act  and  convention  could 
make  it  piracy,  would  it  be  piracy  jtire  gentium  ? 
'  Wheaton  (Elements  of  International  Law,  p.  162-4) 
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says; — "The  judicial  power  of  every  state  extends  to  1845, 
the  punishment  of  certain  offences  against  the  law  of  R.  v,  Sbbva 
nations,  among  which  is  piracy.  Piracy  is  defined  by 
text  writers  to  be  the  offence  of  depredating  on  the 
seas,  without  being  authorised  by  any  sovereign  state, 
or  with  commissions  from  different  sovereigns  at  war 
with  each  other.  The  officers  and  crew  of  an  armed 
vessel,  commissioned  against  one  nation,  and  depre- 
dating upon  another,  are  not  liable  to  be  treated  as 
pirates  in  thus  exceeding  their  authority.  The  state 
by  whom  the  commission  is  granted,  being  responsible 
to  other  nations  for  what  is  done  by  its  commissioned 
cruisers,  has  the  exclusive  jurisdiction  to  try  and 
punish  all  offences  committed  under  colour  of  its 
authority.*'  *  *  *  «  Pirates  being  the  common 
enemies  of  all  mankind,  and  all  nations  having  an 
equal  interest  in  their  apprehension  and  punishment, 
they  may  be  lawfully  captured  on  the  high  seas  by 
the  armed  vessels  of  any  particular  state,  and  brought 
within  its  territorial  jurisdiction  for  trial  in  its  tribu* 
oals.  This  proposition,  however,  must  be  coufined  to 
piracy  as  defined  by  the  law  of  nations,  and  cannot  be 
extended  to  offences  which  are  made  piracy  by  muni- 
cipal legislation.  Piracy  under  the  law  of  nations  may 
be  tried  and  punished  in  the  Courts  of  Justice  of  any 
nation,  by  whomsoever  and  wheresoever  committed ; 
but  piracy  created  by  municipal  statute,  can  only 
be  tried  by  that  state  within  whose  territorial  jurisdic- 
tion, and  on  board  of  whose  vessel,  the  offence  thus 
created  was  committed.  Thus,  the  crimes  of  murder 
and  robbery  committed  by  foreigners,  on  board  of  a 
foreign  vessel  on  the  high  seas,  are  not  justiciable  in 
the  tribunals  of  another  country  than  that  to  which 
the  vessel  belongs ;  but  if  committed  on  board  of  a 
vessel  not  at  the  time  belonging,  in  fact  as  well  as 
right,  to  any  foreign  power  or  its  subjects,  but  in  posr 
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1845>  session  of  a  crew  acting  in  defiance  of  all  law,  and 
R.  V.  Sbrva  acknowledging  obedience  to  no  flag  whatsoever,  these 
crimes  may  be  punished  as  piracy  under  the  law  of 
nations,  in  the  Courts  of  any  nation  having  custody  of 
the  offenders."  If  then  this  act  be  piracy,  it  is  clearly 
not  so  jure  gentium^  nor  punishable  as  such.  It  could 
only  be  cognizable  by  that  state  in  whose  territory,  or 
on  board  whose  ship  the  offence  was  committed. 
But  further,  they  are  not  pirates  at  all.  Can  a  mere 
converUion^  declaring  that  so  and  so  shall  be  deemed 
and  treated  as  piracy,  make  those  who  commit  the 
acts  in  question  ipso  facto  pirates,  without  any  muni- 
cipal law  in  confirmation  of  such  convention  ?  The 
period  from  which  the  acts  in  question  were  to  be 
treated  as  piracy  expired  in  1830.  Have  any  parties 
since  that  ever  been  dealt  with  as  pirates  in  point  of 
fact?  The  stipulation  has  been  waived  by  mutual 
consent.  The  Feliddade  was  sent  in  by  Captain  Usher^ 
to  be  dealt  with  under  the  Mixed  Commission,  not  as 
being  engaged  in  piracy. 

[The  learned  Doctor  then  discussed  the  question  of 
the  legality  of  the  seizure  under  the  convention  and 
the  statutes  7  &  8  Geo.  4,  c.  74,  and  5  Creo.  4,  c.  113, 
showing  that  certain  conditions  were  made  precedent 
to  a  lawful  capture  or  detention,  and  that  those  condi- 
tions had  not  been  complied  with.  That  in  the  case 
of  the  Feliddade  the  search  was  lawful — ^the  detention 
unlawful.  In  the  case  of  the  JEcho^  the  search  was 
unlawful — ^tbe  detention  (per  se)  lawful :  one  of  those 
conditions  was  the  having  instructions  on  board.] 

Parke  B. — Either  no  instructions  were  in  evidence, 
or  wrong  instructions.     Take  it  either  way. 

Alderson  B.--— If  the  instructions  were  improper  it 
becomes  the  act  of  the  English  government.  If  the 
instructions  were  correct,  and  did  not  authorize  the 
capture,  it  would  be  the  ^ct  of  the  captain. 
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Dr,  Addanu.     But  if  it  were  the  act  of  the  govern-       1845. 
ment,  although  that  might  he  a  defence  for  the  captain,  R.  v.  Sbrva 
it  would  give  no  jurisdiction  as  against  the  £ra2rt/ta9M.      ^b*^- 

Parke  B. — Suppose  that  Captain  Usher  had  seized 
the  Feliddade  without  instructions  from  the  Admiralty, 
or  contrary  to  instructions^  and  instead  of  committing 
a  murder,  one  Brazilian  on  board  had  picked  another's 
pocket,  would  the  Admiralty  have  jurisdiction  over 
the  offender  ?  If  Captain  Usher  had  seized  the  Felid- 
dade by  instructions  from  the  Admiralty,  would  that 
give  the  Admiralty  jurisdiction  to  try  a  Brazilian  for 
a  larceny  committed  on  board  after  the  capture  ?  The 
question  is,  had  the  Admiralty  jurisdiction  over  the 
deck  of  the  Feliddade  ? 

Dr.  Addams  then  proceeded  to  discuss  the  case  of 
the  Echo^  and  to  show  that  the  conditions  precedent 
prescribed  by  the  convention  had  not  been  performed^ 
and  that  therefore  the  capture  was  illegal.  He  cited 
the  following  cases,  to  show  that  the  Feliddade  could 
not  be  considered  a  tender  or  boat  of  the  Wasp.  The 
Melamane,  5  Rob.  4 1  (see  Serjeant  Manning's  argu- 
ment) ;  the  Zephyrina^  2  Haggard,  317  (a) ;  Donna 
Barbara,  Ihid.,366  (6). 

Alderson  B. — Does  either  of  those  cases  contain  a 
definition  of  the  word  "  tender  T*  (c) 

(a)  Wbich  waa  dittiiiffiiishad  from  the  case  of  the  MOomme,  b^  the 
fiict  of  the  connectioii  between  the  tender  and  the  SylnOa  (the  amp  to 
which  the  tender  waa  attached)  being  eatabliahed  by^the  anthoritj  of  the 


(6)  Where  it  waa  held  that  a  capture  by  a  boat,  the  crew  of  which  waa 
borne  on  the  hooka  of  a  King's  ahip,  and  commanded  by  an  officer  of  the 
proper  degree  of  rank,  but  which  actually  put  off  from  an  unauthorized 
tender,  and  at  a  distance  of  1500  miles  from  the  King's  ship,  could  not  be 
deemed  a  capture  by  the  King's  ship. 

(c)  Sir  C,  Robinson  speaking  of  captures  by  boats  sent  from  King's 
ships  aays,  "  I  think  the  detachment  of  boata  and  officera,  mentioned  in 
the  proclamation,  must  be  understood  with  some  limitation ;  and  I  can 
suggest  no  other  than  such  a  practical  dependence  on  llie  orders  of  the 
commander,  to  be  executed  within  the  sphere  of  his  personal  superin« 
tendence  and  direction,  as  will  substantially  connect  him  with  the  respon- 
sibility attached  to  the  capture.    {Donna  Barbara^  2  Haggard,  376.) 
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1845.  Dr.  Addams.    A  "  tender''  must  be  attached  to  the 

R.  17.  Skbva  capturing  vessel  by  public  authority.  Captain  Usher 
could  not  make  any  vessel  he  chose  a  lawixil  tender. 
The  visitation  then  being  unlawful,  a  lawful  detention 
cannot  be  grafted  on  an  unlawful  visitation  and  search. 
The  act  of  the  prisoners  was  therefore  not  a  plot  to  com- 
mit a  criminal  act  but  a  plan  to  regain  their  liberty, 
which  was  justifiable  by  the  law  of  nature  and  nations. 

[He  then  proceeded  to  show  that  the  act  was  a  band 
fide  attempt  to  regain  their  liberty,  and  that  they  had 
committed  no  more  violence  than  was  absolutely  neces- 
sary to  effect  their  object,  when  Pollock  C.  B.  said, 
that  that  was  rather  matter  for  the  jury,  and  that  the 
case  submitted  no  question  on  that  point  for  the  con- 
sideration of  the  Judges.] 

Further,  whatever  may  have  been  the  nature  of  the 
act,  the  Court  at  Exeter  had  no  jurisdiction.  The 
detention  was  unlawful,  and  therefore  there  was  no 
conversion  of  the  property  either  actual  or  incipient. 
The  language  of  the  Admiralty  Court  is,  that  such  an 
act  was  done  *'  on  the  high  seas  and  within  the  juris- 
diction of  the  High  Court  of  Admiralty."  The  indict- 
ment sets  forth  that  Mr.  Palmer  was  "  within  the 
peace  of  the  Queen,"  t.  e.  that  he  was  a  British  subject, 
and  that  the  act  was  done  *'  against  the  peace  of  the 
Queen."  Was  it  so?  It  was  done  on  board  a  Bra'- 
zilian  vessel. 

Alderson  B. — The  question  is,  had  she  become 
British  by  the  seizure  ? 

Dr.  Addams.  Kent  (1  Com.  4th  ed.  p.  26),  says  "no 
nation  has  any  right  of  jurisdiction  at  sea,  except  it  be 
over  the  persons  of  its  own  subjects,  in  its  own  public 
or  private  vessels."     So  Wheaton  (Elements,  164). 

The  only  exception  to  this  rule  is  in  the  case  of  pirates 
jure  gentium^  who  may  be  tried  by  the  tribunals  of  any 
and  every  state. 
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Pollock  C.  B. — The  only  question  is,  was  the       1845. 
nationality  changed  ?  ^-  ^'  Sbrva 

Alderson  B. — ^The  only  reason  why  a  pirate  is 
triable  anywhere,  is  because,  otherwise  he  would  be 
triable  no  where.     He  has  no  country. 

Lord  Denman. — Supposing  Mr.  Palmer  had  seized 
a  person  actually  engaged  in  the  Slave  Trade,  without 
instructions  from  the  British  government,  for  the 
purpose  of  taking  him  to  be  tried,  either  at  Brazil  or 
before  the  Court  of  Mixed  Commission  at  Sierra  Leone^ 
and  the  person  so  seized  had  resisted,  and  Mr.  Palmer 
had  thereupon  killed  him,  must  he  not  according  to 
your  argument,  if  tried,  have  been  found  guilty  of 
manslaughter  ? 

Dr.  Addams.     Possibly  he  might. 

Alderson  B.,  referred  to  the  case  of  Turner  v. 
CareWj  Beawes  Lex  Mercatoria,  1,  363,  and  Viner's 
Abridg.  Piracy,  A.  8,  where  it  was  held  that  a  capture 
made  under  a  mistaken  impression,  that  letters  of 
reprisal  had  not  been  recalled,  was  held  no  piracy, 
because  the  seizure  was  only  ^*  a  caption  in  order  to 
an  adjudication,  and  though  the  authority  was  deficient 
yet  it  was  not  done  animo  deprmdandu'* 

Dr.  Harding  J  (for  Majavel,  Serva^  and  AlveSf)  first 
drew  the  attention  of  the  Court  to  the  fact  that 

Majavel  was  distinguishable  from  the  others,  because 
he  was  the  only  one  of  the  crew  of  the  Feliddade^  and 
then  laid  down  the  following  six  propositions.  1. 
Neither  the  Queen's  ships  nor  the  Queen's  officers  have 
any  general  right  to  search  foreign  vessels  on  the  ocean 
in  time  of  peace,  independently  .of  treaties :  for  the  sea 
is  free  and  common  to  all.  2.  The  prisoners  were  not 
pirates,  jure  gentium,  as  the  Slave  Trade  is  not  piracy 
jure  gentium^  nor  unlawful  at  all,  except  by  treaty. 

3.  The  prisoners  were  not  pirates  under  the  treaty. 

4.  They  were  illegally  taken  and  detained  in  violation 
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1845.  of  the  treaty.  5.  At  all  events  they  were  not  intra 
R.  V.  Sebva  pacenif  or  subject  to  British  jurisdiction.  6.  If  they 
oTHKBB.  ^^^  subject  to  British  jurisdiction » the  alleged  crime 
did  not  amount  to  murder. 

[The  first  proposition  was  conceded.  Lord  Benman 
said,  he  should  like  to  hear  the  second  argued.] 

Mr.  Justice  Stary^  in  giving  judgment  in  the 
Supreme  Court  of  the  United  States,  in  the  case  of  the 
United  States  v.  Smith  (5  Wheaton's  Rep.  162,)  says, 
"  whether  we  advert  to  writers  on  the  common  law,  or 
the  maritime  law,  or  the  law  of  nations,  we  shall  find 
that  they  universally  treat  piracy  as  an  offence  against 
the  law  of  nations,  and  that  its  true  definition  by  that 
law  is  robbery  upon  the  sea." 

Alderson  B.— Piracy  is  robbery  of  every  body,  not 
any  robbery. 

Dr.  Harding:  The  earliest  authority  is  the  Digest 
(Paulus  lib.  49,  tit.  15,  par.  19,)  *'  a  piratis  out  la- 
tranUms  capti  Uberi  permanent  J'  BlachsUme  (Com. 
vol.  4,  p.  74,)  says  the  crime  of  piracy  or  robbery  and 
depredation  upon  the  high  seas,  is  an  offence  against 
the  universal  law  of  society ;  a  private  being  according 
to  Sir  Ed.  Coke^  (3  Inst  113,)  hostis  humani  generis. 
Coke,  (3  Inst,  p.  1 12),  says  that  the  stat.  28  H.  8,  c.  15, 
did  not  '^  alter  the  nature  of  the  offence  of  piracy,  or 
make  the  offence  felony,  but  leaveth  die  offence  as  it 
was  before  this  act,  tnz.  only  felony  by  the  civil  law,  but 
giveth  a  means  of  trial  by  thecommon  law,  and  inflicteth 
such  pains  of  death,  as  if  they  had  been  attainted  of  any 
felony,  &c.,  done  upon  the  land."  Piracy  therefore, 
is  an  offence  against  the  law  of  nations.  Trading  in 
slaves  is  not ;  it  has  in  truth  nothing  in  common  with 
piracy.  Lord  StaweU,  (2^Ae^Zotit«,2 Dodson,  247,)says, 
''the  very  statute  lately  passed  which  makes  it  a 
transportable  offence  in  any  British  subject  to  be  con* 
cerned  in  this  trade,  affords  a  decisive  proof  that  it  was 
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not  liable  to  be  considered  as  a  piracy  and  a  capital  1845. 
oflfence,  as  it  would  be  in  foreigners  as  well  as  British  R. «.  Ssrva 
subjects,  if  it  was  a  piracy  at  all.  In  truth  it  wants  ^^^h^**- 
some  of  the  distinguishing  features  of  that  offence.  It 
is  not  the  act  of  freebooters,  enemies  of  the  human  race, 
renouncing  e\rery  country,  and  ravaging  every  country 
in  its  coasts  and  vessels  indiscriminately,  and  thereby 
creating  an  universal  terror  and  alarm ;  but  of  persons 
confining  their  transactions  (reprehensible  as  they  may 
be)  to  particular  countries,  without  exciting  the  slightest 
apprehension  in  others.  It  is  not  the  act  of  persons 
insulting  and  assaulting  coasts  and  vessels  against  the 
will  of  governments,  and  the  course  of  their  laws,  but 
of  persons  resorting  thither  to  carry  on  a  traffic  (as  it  is 
there  most  unfortunately  deemed)  not  only  recognised 
but  invited  by  the  institutions  and  administrations  of 
those  barbarous  communities. 

No  lawyer,  I  presume,  could  be  found  hardy  enough 
to  maintain  that  an  indictment  for  piracy  could  be 
supported  by  the  mere  evidence  of  a  trading  in  slaves, 
be  the  malignity  of  the  practice  what  it  may,  it  is  not 
that  oi piracy  in  legal  consideration. 

In  Madrazo  v.  Willes,  (3  B.  &  Aid.  353),  decided 
in  1820,  it  was  held  that  the  Slave  Trade  was  not  con- 
trary to  the  law  of  nations ;  and,  therefore,  a  foreigner, 
who  is  not  prohibited  from  carrying  on  the  Slave  Trade 
by  the  laws  of  his  own  country,  may  in  a  British  Court 
of  Justice,  recover  damages  sustained  by  him  in  respect 
of  the  wrongful  seizure  by  a  British  subject  of  a  cargo 
of  slaves,  on  board  of  a  ship  then  employed  by  him  in 
carrying  on  the  African  Slave  Trade. 

In  1825,  Ch.  J.  Marshall  in  pronouncing  judgment 
in  the  case  of  the  Antelope^  (10  Wheaton,  120),  says, 
*<  From  the  earliest  times  war  has  existed,  and  war 
confers  rights  in  which  all  have  acquiesced.  Among 
the  most  enlightened  nations  of  antiquity,  one  of  these 
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1845.  was,  that  the  victor  might  enslave  the  vanquished.  This, 
R.  V.  SsKVA  which  was  the  usage  of  all,  could  not  be  pronounced 
repugnant  to  the  law  of  nations,  which  is  certainly  to 
be  tried  by  the  test  of  general  usage?  That  which  has 
received  the  assent  of  all,  mu6t  be  the  law  of  all. 
Slavery  then  has  its  origin  in  force ;  but  as  the  world 
has  agreed  that  it  is  a  legitimate  result  of  force,  the 
state  of  things  which  is  thus  produced  by  general  con- 
sent, cannot  be  pronounced  unlawful.''  Then  how 
does  the  case  stand  on  the  laws  of  this  country  ?  The 
Slave  Trade  was  a  lawful  trade  till  the  25th  March^ 
1807,  when  it  was  abolished  by  stat.  47  Geo.  3,  s.  1, 
c.  36.  Then  by  the  stat.  5  Geo.  4,  c.  1 13,  it  is  declared 
to  be  piracy.  But  it  is  believed  that  there  has  hitherto 
been  no  one  instance  of  a  government  prosecution  for 
the  offence  created  by  this  statute  ever  since  it  was 
enacted. 

Third.  The  prisoners  cannot  be  treated  as  pirates, 
under  the  terms  of  the  treaties.  In  considering  this 
question^  the  principle  of  construction  applicable  to 
those  treaties  must  be  considered.  In  the  case  of 
Marry att  v.  Wilson^  (1  B.  &  P.  439),  where  a  ques- 
tion arose  on  a  treaty  between  this  country  and  the 
United  States  of  Americqi  Eyre  C.  J.  said,  "  This 
treaty  is  brought  under  our  consideration  incidentally 
as  an  ingredient  in  a  cause  in  judgment  before  us :  we 
only  say  how  it  is  to  be  understood  between  the  parties 
to  this  record.  This  we  are  bound  to  do,  and  we  have 
but  one  rule  by  which  we  are  to  govern  ourselves* 
We  are  to  construe  this  treaty  as  we  would  construe  any 
other  instrument  public  or  private.  We  are  to  collect 
from  the  nature  of  the  subject,  from  the  words  and  from 
the  context,  the  true  intent  and  meaning  of  the  contract- 
ing parties,  whether  they  are  A.  and  B.,  or  happen  to 
be  two  independent  states.  The  Judges  who  admi- 
nister the   municipal  laws  of  one  of  those   states. 
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would  commit  themselves  upon  very  disadvantageous  1845, 
ground,  ground  which  they  can  have  no  opportunity  B^  «•  Sbbva 
of  examining,  if  they  were  to  suffer  collateral  consi* 
derations  to  mix  in  their  judgment  on  a  case  circum- 
stanced as  the  present  case  is."  Vattel,  (B.  2,  c.  17, 
8.  268,)  says,  **  Every  deed  and  every  treaty  must  be 
interpreted  by  certain  fixed  rules  calculated  to  deter- 
mine its  meaning,  as  naturally  understood  by  the 
parties  concerned  at  the  time  when  the  deed  was 
drawn  up  and  accepted.**  Again,  s.  303,  "  Every 
thing  that  contains  a  penalty  is  odious.**  *  *  *  *^  Penal 
Clauses  in  treaties  lay  a  burthen  on  one  of  the  parties ; 
they  are  therefore  odious.'*  S.  308,  he  lays  it  down 
that  penal  clauses  are  to  be  constnied  with  the  utmost 
strictness.  Now,  in  looking  to  these  treaties  to  see 
what  it  is  for  which  the  two  contracting  parties  meant 
to  engage,  it  is  remarkably  that  we  do  not  find  any 
trace  of  a  desire  by  either  party  to  prevent  the  offend*- 
ing  parties  from  immediately  committing  the  very  same 
offence.  Nor,  although  they  were  to  be  deemed  pirates, 
does  the  British  government  seem  to  have  adopted 
any  means  to  cause  the  Brazilian  government  to 
punish  them  as  such.  At  the  trial  at  Exeter  no  muni- 
cipal law  of  Brazil  was  given  in  evidence,  by  which 
the  offence  was  declared  to  be  piracy.  There  is  nothing 
in  the  report  of  the  learned  Baron  to  show  that  at 
present  the  Slave  Trade  is  unlawful  in  Brazil ;  for  all 
that  appears  there,  the  traffic  in  slaves  may  be  as 
lawful  in  Brazil  as  the  traffic  in  sugar.  In  the  case  of 
The  Louis  (2  Dodson,  236),  Lord  Stowell  held  that 
one  country  cannot,  in  order  to  enforce  its  own  laws, 
claim  the  exercise  of  rights  incompatible  with  the 
rights  of  foreigners  :  that  no  Court  could  presume  the 
existence  of  a  modem  foreign  law,  which  did  not 
appear  as  a  fact  in  evidence ;  and  further,  that  no 
penal  law  of  any  state  can  bind  the  conduct  of  its 
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^^^*  rabjects,  unless  it  is  conveyed  to  their  attentioB  in  a 
^  o'^**'^^  ^*y  which  excludes  the  possibil  i  ty  of  honest  ignorance. 
It  isy  therefore,  quite  clear  that  no  mere  clause  in  a 
treaty  can  bind  the  subjects  of  either  country  till  its 
provisions  have  received  the  sanction  and  confirmation 
of  the  municipal  law  of  each  state  respectively. 

Alderbon  B. — Suppose  one  of  the  governments 
making  the  treaty  not  to  be  absolute,  its  acts  will  not 
bind  the  subject. 

Dr.  Harding.  A  case  which  occurred  not  long  ago 
may  be  cited  in  illustration  of  the  last  of  the  above 
positions  of  Lord  StowelL 

A  prisoner  was  indicted  for  maliciously  shooting, 
under  the  stat.  39  Geo.  3,  c.  37,  the  ofience  was  com- 
mitted within  a  few  weeks  after  the  passing  of  that  act, 
and  before  notice  of  it  could  have  reached  the  place 
where  the  offence  was  committed :  upon  a  case  reserved 
the  Judges  were  all  of  opinion  that  the  offence  conld 
not  have  been  tried  if  the  stat.  39  Geo.  3  had  not  been 
passed  ;  and  as  the  prisoner  could  not  have  known  of 
thM  act  they  recommended  that  he  should  receive  a 
pardon.  (1  JRussellon  Crimes,  102.)  It  is,  therefore,  in^ 
cumbent  on  the  Crown  to  show  not  only  that  the  treaty 
was  such  a  treaty  as  might  bind  the  subjects  of  the 
Brazils,  but  also  that  those  subjects  had  such  a  know- 
ledge of  the  treaty  as  to  be  subject  to  the  penalties 
contained  in  it.  But  the  case  of  these  prisoners  is  pecu- 
liar and  must  be  the  subject  of  a  distinct  consideration. 
They  were  not  concerned  in  trading ;  they  are  merely 
mariners  employed  on  board  the  ship,  and  there  is  no 
evidence  to  affect  them  with  notice  of  the  purport  of 
the  voyage.  In  the  csiBe  of  the  Bmgende  Jacob  ( 1  Rob. 
p.  89,)  one  of  the  points  contended  for  in  argument 
was  that  the  vessel  in  question  was  liable  to  condemn* 
nation,  on  account  of  the  use  and  occupation  in  which 
she  had  been  employed.    Lord  Stowell  said,  *^  on  this 
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point  reference  has  been  made  to  an  ancient  treaty  1845. 
between  England  and  Sweden^  which  forbids  the  sub-  R.  v.  Sbbva 
jects  of  either  powers  '^  to  sell  or  Und  their  ships  for  the 
use  and  advantage  of  the  enemies  of  the  other ;"  and 
as  this  prohibition  is  connected  in  the  same  article 
with  the  subject  of  contraband,  it  is  argued^  that  the 
carrying  of  contraband  articles  in  the  present  cai^o,  is 
such  a  lending  as  comes  within  the  meaning  of  the 
treaty :  but  I  cannot  agree  to  that  interpretation.  To 
let  a  ship  on  freight  to  go  to  the  ports  of  the  enemy, 
cannot  be  termed  lending,  but  in  a  very  loose  sense ; 
and  I  apprehend  the  true  meaning  to  have  been,  that 
they  should  not  give  up  the  use  and  management  of 
their  ships  directly  to  the  enemy,  or  put  them  under 
his  absolute  power  and  direction.  It  is  besides  observ-^ 
able  that  there  is  no  penalty  annexed  to  this  prohibit 
tion.  I  cannot  think  that  such  a  service  as  this  will 
make  the  vessel  subject  to  confiscation.''  This  case 
bears  on  the  present,  as  shewing  what  principle  of 
interpretation  should  be  applied  to  the  treaties  in  ques- 
tion. By  the  JEngUsh  law  (stat.  5  Geo.  4,  c.  113, 
s.  11),  there  is  a  distinction  in  favour  of  mariners. 
The  statute  specifies  three  classes  of  persons.  1 .  Any 
persons  engaged  in  the  actual  traffic.  2.  Any  captain, 
master,  mate,  sui^eon,  or  supercaigo  knowingly 
engaged  on  board  any  ship  concerned  in  the  traffic. 
3.  Petty  officers,  seamen,  marines,  or  servants  simi- 
liu*ly  circumstanced.  The  two  first  classes  are  to  be 
deemed  guilty  of  felony ;  the  3rd  only  of  a  misde- 
meanor. Such  then  being  the  state  of  the  English 
law  as  affecting  British  subjects  in  1824,  can  it  be 
supposed  possible  that  in  1 826  the  government  should 
have  intended  to  make  any  of  the  subjects  of  Brazil^ 
who  a»  mariners^  embarked  on  board  a  slave  ship, 
gatlty  of  piracy. 
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1845.  Pollock  C.  B.-^-Your  argument  is,  that  piracy  in  a 

R.9.  Sbbva   Brazilian  subject  must  be  the  same  as  the  English 
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law  deems  piracy  m  a  British  subject. 

Parke  B, — The  simple  question  is,  "  Can  the  FeU- 
cidade  be  seized  V* 

Alderson  B. — If  the  seizure  was  legal,  the  cr^w 
would  of  course  be  taken  with  the  vessel. 

Parke  B. — It  would  not  be  contended  on  behalf  of 
the  Crown,  that  the  persons  seized  under  this  treaty, 
could  be  punished  as  pirates  by  our  Courts,  without  a 
municipal  law  to  that  effect?  The  Courts  here  only 
try  them  for  murder,  not  piracy.  Therefore,  the  only 
question  is,  was  the  capture  legal  ? 

Dr.  Harding.  The  treaty  is  clear  and  positive  in  its 
provision,  that  no  vessel  is  to  be  detained,  not  having 
slaves  actually  on  board.  And  those  provisions  are 
to  remain  in  force  for  fifteen  years  after  the  termina- 
tion of  the  treaty.  [The  learned  Doctor  then  referred 
to  the  circumstances  of  the  capture,  as  proving  his 
fourth  position,  that  the  prisoners  were  illegally  taken. 
And  cited  the  case  of  the  Susanna^  (6  Rob.  48),  where 
Sir  tV.  ScoU  said,  in  his  judgment,  "  If  you.  seize  a 
neutral  vessel  for  the  purpose  of  examination  and 
search,  you  have  no  right  to  employ  that  vessel  as  an 
instrument  of  capturing  other  vessels  before  adjudica- 
tion ;"  and  the  cases  of  the  Melamane  and  the  Donna 
Barbara^  (2  Haggard),  as  shewing  that  the  capture  of 
the  Bcho  was  illegal  as  well  as  that  6f  the  Felicidade.'] 

Fifth.  The  capture  being  illegal,  what  consequences 
ensue  ?  In  the  case  of  the  Mary,  (5  Rob.  206),  Sir 
W.  Scott  said,  **  that  a  capture  which  is  made  under 
such  circumstances  as  to  be  illegal,  can  convey  no 
right  of  property  to  the  thing  captured.  Such  an  act 
is  essentially  invalid,  and  can  have  no  legal  conse- 
quence attached  to  it,  either  for  the  benefit  of  the 
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oiptore  themselves,  or  for  the  benefit  of  others  who       1845. 
may  claim  through  them.     Here  then  the  capture  ILo.Serta. 
being  illegal,  no  property  passed  to  the  captor,  the 
vessel  remained  Brazilian.     The  following  cases  show, 
that  a  mere  capture  works  no  conversion  of  the  pro- 
perty in  the  captured  vessel  without  a  sentence  of 
condemnation   pronounced  by   a  competent    Court, 
decreeing   the  capture  to  have    been  rightly  made. 
{The  FlatUOyen,    1    Rob.    139.     The  Henrick  and 
Maria^  4  Rob.  55.     Base  v.  Hmely^  4   Cranch's. 
American  Law  Rep.  279).     The  capture  then  being 
originally  illegal,  and  no  sentence  of  condemnation 
having  been  pronounced,  the  vessel  remained  jBra^ri/ian 
to  all  intents  and  purposes. 

Sixth.  It  cannot  for  a  moment  be  contended,  that, 
though  the  capture  did  not  pass  the  property  in  the 
ship,  it  changed  the  nationality  of  the  crew,  and 
brought  them  within  the  jurisdiction  of  the  British 
tribunals.  Story  (Conflict  of  Laws,  s.  539),  says, 
**  Considered  in  an  international  point  of  view,  juris- 
diction to  be  rightfully  exercised,  must  be  founded 
either  upon  the  person  being  within  the  territory,  or 
the  thing  being  within  the  territory ;  for  otherwise, 
there  can  be  no  sovereignty  exerted  upon  the  known 
maxim,  ^^  Extra  territoriam  jut  dicenti  impune  nan 
paretur.-*  Bullenois  puts  this  among  his  general 
principles,  '^The  laws  of  a  sovereign  rightfully  extend 
over  persons  who  are  domiciled  within  his  territory, 
and  over  property,  which  is  there  situate.''  Vattel 
lays  down  the  true  doctrine  in  clear  terms,  ''The 
sovereignty  (says  he)  united  to  the  domain,  establishes 
the  jurisdiction  of  the  nation  in  its  territories,  or  the 
country  which  belongs  to  it.  It  is  its  province,  or 
that  of  its  sovereign,  to  exercise  justice  in  all  places 
under  its  jurisdiction,  to  take  cognizance  of  the 
crimes  committed  and  the  differences  that  arise  in  the 
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1845.  country."  On  the  other  hand,  no  sovereignty  can 
R-c/Sebva  extend  its  process  beyond  its  own  territorial  limits, 
to  subject  either  persons  or  property  to  its  judicial 
decisions.  Every  exertion  of  authority  of  this  sort, 
beyond  its  limit,  is  a  mere  nullity,  and  incapable 
of  binding  such  persons  or  property  in  any  other 
tribunals.  The  Felicidade  was  not  within  the  British 
jurisdiction,  nor  was  it  British  property.  Nothing 
had  taken  place  which  could  in  any  way  affect  the 
nationality  of  the  crew.  They  therefore  remained 
Brazilian  subjects,  amenable  only  to  Brazilian  laws. 

[The  learned  Doctor  then  cited  Calvin  s  case  (7  Rep. 
p.  9)  as  an  authority  that  the  prisoners  were  not  within 
the  ligeance  of  the  British  Crown ;  and  R.  v.  Sawyer 
(Russ.  k  Ry.  p.  294),  where  it  was  held  that  an  aver- 
ment that  the  party  injured  was  *^  in  the  peace  of  our 
lord  the  King,"  imported  that  she  was  a  British  sub- 
ject when  the  offence  was  committed,  and  an  averment 
that  the  offence  was  committed  ^'  against  the  peace  of 
the  King"  imported  that  the  prisoner  was  a  British 
subject  also.]  Here  it  cannot  be  contended  that  the 
offence  was  committed  against  the  peace  of  the  King, 
for  the  vessel  on  board  which  the  transaction  took  place 
must  be  regarded  as  Brazilian  soil.  The  only  alle- 
giance due  from  the  crew  was  to  the  Crown  of  Brazil. 
Sixth.  Even  if  the  prisoners  could  be  considered  to 
have  been  in  the  British  territory  at  the  time  of  com- 
mitting the  offence,  it  does  not  amount  to  murder. 
They  had  a  right  to  regain  their  freedom  by  anj^  and 
every  means  that  the  circumstances  of  the  tase  ren- 
dered necessary.  (Foster's  Qrown  Law,  c.  8,  s.  9.) 

Sir/.  Dodson  (Queen's Advocate)  for  the  Admiralty. 
The  capture  of  both  vessels,  the  Felicidade  and  Echo^ 
was  lawful,  and  both  of  them  were  in  the  lawful  custody 
of  the  Queen's  ofiicers  at  the  time  when  the  offence  was 
committed.  The  main  question  relates  to  the  legality  of 
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the  capture  of  the  Feliddcule. — 1.  The  capture  was       1845. 

legal  under  the  1st  and  2nd  articles  of  the  treaty  of  R.  v.Srbva 

November y  1 826.     The  treaties  are  not  to  be  construed 

in  the  manner  contended  for  on  the  other  side.     The 

iact  of  there  being  no  slaves  found  on  board  the  Fell- 

eidade  is  immaterial.  [The  learned  Doctor  then  argued 

that  by  the  Ist  and  2nd  articles  of  the  treaty  of  23rd 

November^  1826,  recited  in  stat.  7  &  8  Geo.  4,  c.  74,  the 

Slave  Trade  was  altogether  prohibited  to  the  subjects 

of  England  and  Brazil,  from  and  after  March,  13, 

1830 ;  that  thenceforward  it  became  ipso  facto  piracy, 

in  whatever  manner  it  was  carried  on,  and  that  all 

those  engaged  in  it  were  liable  to  be  treated  as  pirates.] 

[On  this  point  see  Mr.  Godson's  argument.]     But  it 

need  not  be  contended  that  the  British  Crown  had  a 

right  to  deal  with  them  as  pirates,  but  merely  to  seize 

them  and  detain  them  with  a  view  to  their  punishment 

by  the  Brazilian  authorities ;  and  in  this  view  of  the 

case  it  becomes  immaterial  whether  they  yi ere  Brazilian 

subjects  or  no.   The  treaty  gave  us  authority  to  capture 

them,  and  therefore  when  taken  they  are  pro  tempore 

in  lawful  .custody. 

2.  Even  if  the  treaties  be  held  open  to  a  different 
construction,  the, capture  must  be  deemed  legal  under 
the  additional  article  to  the  convention  with  Portugal 
{March  16,  1823),  which  is  as  follows : — 

Article  1.  "  Whereas  it  is  stated  in  the  first  article 
of  the  instructions  intended  for  the  British  and  Portu- 
guese ships  of  war  employed  to  prevent  the  illicit  traffic  « 
in  slaves,'  that  '  ships  on  board  of  which  no  slaves 
shall  be  found,  intended  for  the  purposes  of  traffic, 
shall  not  be  detained  on  any  account  or  pretence  what- 
ever :'  And  whereas  it  has  been  found  by  experience 
that  vessels  employed  in  the  illegal  traffic  have  put 
their  slaves  momentarily  on  shore,  immediately  prior 
to  their  being  visited  by  ships  of  war,  and  that  such 
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1845.  vessels  have  thus  found  means  to  evade  forfeiture,  and 
R.  o.Serva  have  been  enabled  to  pursue  their  unlawful  coucse 
with  impunity,  contrary  ta  the  true  object  and  spirit 
of  the  convention  of  the  28th  of  Julyy  1817;  the  two 
high  contracting  parties,  therefore,  feel  it  necessary  to 
declare,  and  it  is  hereby  declared  by  them,  that  if 
there  shall  be  clear  and  undeniable  proof  that  a  slave 
or  slaves  of  either  sex  has  or  have  been  put  on  board  a 
vessel  for  the  purpose  of  illegal  traffic,  in  the  particular 
voyage  on  which  the  vessel  be  captured,  then  and  on 
that  account,  according  to  the  true  intent  and  meaning 
of  the  stipulations  of  the  above  mentioned  convention, 
such  vessel  shall  be  detained  by  the  cruisers  and  finally 
condemned  by  the  Commissioners/' 

Here  Captain  Usher  had  reasonable  ground  of  suspi- 
cion, and  was  therefore  justified  in  taking  the  vessel 
into  port  for  adjudication.  The  capture  would  not 
have  been  illegal,  even  though  the  Court  should  after- 
wards decide  that  the  vessel  was  to  be  liberated.  It 
might  have  been  irregular,  but  that  would  not  have 
authorised  the  crew  in  resisting  it  by  force.  Their 
proper  remedy  would  have  been  by  proceeding  under 
the  6th  article  of  the  convention  of  1817,  which  pro- 
vides that  the  party  liberated  on  adjudication,  shall 
have  damages  awarded  them  by  the  Court  before 
which  the  case  is  tried. 

Parke  B. — Where  was  the  *'  clear  and  undeniable 
proof"  that  slaves  had  been  put  on  board  the  FeUd- 
dade  in  that  voyage  ? 

Sir  J.  Dodson.  The  facts  of  the  case  warrant  such  a 
conclusion.  It  was  the  practice  of  being  colourably 
without  slaves  on  board  when  actually  visited,  that  led  to 
the  additional  article  of  1823  ;  but  after  the  total  aboli. 
tion  of  the  Slave  Trade,  the  treaty  applied  to  all  vessels 
equipped  for  it.  The  fact  of  a  vessel  being  equipped 
as  a  slaver^  seems  thenceforward  to  have  been  held 
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primd  facie  evidence  of  her  having  had  slaves  on  I8iS, 
board ;  and  therefore  to  warrant  a  British  officer  in  R.  v.  Sbbva 
capturing  and  taking  her  in  for  adjudication.  This 
appears  from  the  judgment  of  the  Courts  of  Mixed 
Commission  at  Sierra  Leone  and  Mio.  The  cases, 
.though  not  regularly  reported,  are  certified  by  the 
Judges  themselves,  and  printed  in  the  Slave  Trade 
papers  laid  before  Parliament.  In  the  papers  for  1839, 
and  1840,  there  is  the  case  of  the  JSntreprenhadar 
before  the  Mixed  Commission  Court  in  Brasily  where 
a  vessel  was  condemned  under  the  treaty  for  having 
been  equipped  for  the  Slave  Trade,  on  the  ground  th^t 
she  had  no  right  to  go  on  any  voyage  for  the  purpose 
of  dealing  in  slaves,  and  the  equipment  was  held 
primd  facte  evidence  of  an  intention  to  do  an  illegal 
act.  In  this  case  the  condemnation,  it  is  true,  was 
adjudged  by  the  British  commissioner  alone;  but 
there  is  also  the  case  of  the  Maria  Charlottay  which 
was  captured  and  carried  into  Rio ;  it  was  equipped 
for  the  Slave  Trade,  but  had  no  slaves  on  board ;  the 
Brazilian  government  consented  that  the  case  should 
go  before  the  Court. 

Lord  Denhan  C.  J. — ^The  conduct  of  the  govern- 
ment can  hardly  be  cited  as  an  authority ;  but  if  its 
consent  was  given,  that  would  tend  to  show,  that  the 
Courts  did  not  feel  themselves  authorised  to  condemn 
without  it. 

Sir  /.  Bodson.  The  Esperanza  equipped  for  the 
Slave  Trade,  but  with  no  slaves  on  board,  was  captured 
by  the  same  Captain  Usher  who  captured  the  FeUci- 
dade ;  she  was  taken  to  RiOy  and  there  condemned. 
These  cases  show  at  all  events,  what  construction  the 
Courts  of  Mixed  Commission  are  in  the  habit  of 
putting  upon  the  treaty.  And  in  the  case  of  the 
Fartuna  (1  Dodson,  86),  Sir  W.  Scott  held  ''that  if 
a  vessel  belonging  to  a  state,  the  laws  of  which  had 
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1845.  declared  slavery  to  be  abolished,  were  taken  under 
R.  V.  Sbrva  such  circumstances  as  to  leave  no  doubt  of  its  having 
been  engaged  in  the  Slave  Trade,  it  would  be  liable  to 
a  sentence  of  condemnation/'  and  he  held  *'  that  in 
such  a  case,  it  was  incumbent  on  the  parties  cap- 
tured, to  show  that  they  belonged  to  a  country  where 
the  Slave  Trade  was  tolerated  and  protected  by  the 
municipal  laws/'  Kent  (Comm.  Part  1,  Sec.  9,  note  c.) 
says ; — ^^  The  doctrine  in  the  case  of  the  Antelope^ 
(10  Wheaton,  66),  and  in  the  JSn^/i^A cases  therein  re* 
ferred  to  is,  that  a  right  of  bringing  in  for  adjudication, 
in  time  of  peace,  foreign  vessels  engaged  in  the  Slave 
Trade,  and  captured  on  the  high  seas  for  that  cause, 
did  not  exist ;  and  vessels  so  captured  would  be  re- 
stored, unless  the  trade  was  also  unlawful^  and  prohi- 
bited by  the  country  to  which  the  vessel  belonged ;  and 
if  a  claim  be  put  in  for  Africans^  as  slaves  and  pro- 
perty, the  onus  probandi^  is  thrown  upon  the  claimant 
to  make  speinfic  proof  of  the  individual  proprietary  in- 
terestj  according  to  the  laws  of  the  country  to  which 
the  vessel  belongs" 

Here  then  primd  facie  the  Slave  Trade  is  illegal,  and 
the  burden  of  proving  the  contrary  is  thrown  on  the 
Brazilians.  If  the  Emperor  of  Brazil  enters  into 
a  treaty  with  Great  Britain^  declaring  the  Slave 
Trade  to  be  piracy,  it  must  be  presumed  that  there 
is  a  law  in  Brazil  prohibiting  it,  until  the  contrary 
be  shown.  And  the  provisions  of  that  law  must  be 
taken  to  be  co-extensive  with  the  language  of  the 
treaty  by  which  the  Slave  Trade  in  any  and  every  shape 
is  clearly  abolished.  The  argument  drawn  from  the 
distinctions  in  the  English  law  (stat.  5  Geo.  4,  c.  13), 
cannot  be  deemed  of  any  weight.  The  treaty  is  express 
and  precise ;  no  such  distinctions  appear  in  it. 

But  Thirds  even  if  the  construction  put  upon  the 
treaties  on  the  other  side  be  cdrrect,  the  capture  was  still 
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legal ;  at  all  events  so  far  legal  as  to  deprive  the  captured      i845. 
of  any  right  to  retake  their  vessel  by  force.  It  has  been  r.  „.  Sbrva 
argued  that  in  all  such  cases  there  is  a  right  of  resist-   &.  others. 
ance  and  recapture,  so  that  if  English  officers  take 
vessels  under  circumstances  not  sufficient  to  warrant 
their  condemnation,  the  crews  of  those  vessels  have  a 
right  to  rise  upon  their  captors  and  retake  the  ships 
by  any  and  every  means  which  may  be  necessary  to 
effect  their  object.     But  this  is  not  so.     Whenever  a 
right  exists  of  detention  for  the  purpose  of  inquiry  and 
adjudication,  the  vessel  detained  is  bound  to  submit 
peaceably  to  such  inquiry  and  abide  by  the  result.  This 
is  the  case  with  neutrals  taken  in  time  of  war.    In  the 
case  of  the  Dispatch  (3  Rob.  278,)  Sir  W.  Scott  held 
that  it  is  the  duty  of  neutrals,  when  detained  for  the 
purpose  of  further  inquiry  into  the  real  character  of 
the  vessel  and  cargo,  to  take  care  that  they  do  not 
put  themselves  in  the  condition  of  enemies,  by  resorting 
to  such  conduct  as  can  be  justified  only  by  the  charac- 
ter of  enemies.     It  is  the  law  and  not  the  force  of 
parties  that  must  be  looked  to,  as  the  redresser  of 
wrongs  that  may  have  heen  done  by  the  one  to  the 
other.     On  this  principle  he  held  that  the  forcible 
rescue  of  a  neutral  ship  from  the  hands  of  a  lawful 
cruiser  was  good  ground  of  condemnation.  The  present 
case  is  very  analogous  to  that  of  a  neutral  captured  in 
time  of  war.     The  treaty  authorises  us  to  visit  and 
search,  and  so  far  places  us  in  the  same  position  with 
respect  to  Brazilian  vessels  in  time  of  peace  which 
belligerents  hold  with  respect  to  neutrals  in  time  of 
war. 

Pakkb  B. — The  question  is,  whether  that  is  exactly 
so:  whether  the  treaty  does  authorise  any  visitation 
or  search  other  than  such  an  one  as  is  in  strict  con- 
formity with  the  provisions  of  the  treaty  ? 

Sir  J.  Dodson.  A  visitation  and  search  may  be  irre- 
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1845.  gular :  but  it  does  not  therefore  follow  that  it  is  bad 
R.  f7.  Sbrva  to  all  intents  and  purposes ;  and  that  the  captor  is  to 
be  considered  a  trespasser  so  far  as  to  justify  the  cap- 
tured in  rising  upon  him  and  retaking  their  vessel  by 
force.  The  mere  fact  of  the  captain's  exceeding  his 
instructions  cannot  make  him  liable  to  be  treated  as  a 
pirate  in  a  case  where  it  is  clear  that  he  must  be 
deemed  to  have  jurisdiction.  If  he  has  mistaken  the 
precise  meaning  of  his  instructions  the  crew  of  the 
captured  vessel  have  their  remedy  at  law,  and  must 
proceed  against  him  in  the  manner  pointed  out  by  the 
treaty.  (Bynkershoek,  Qusest.  Jur.  Publ.  Lit.  I.  c.  17, 
s.  14.  ''Sed  pirata  quis  sit,  necne,  inde  pendet,  an 
mandatum  presdandi  habuerit;  si  habuerit  et  ar- 
guatur  id  excessisse,  non  continuo  eum  habuerin 
pro  piratfi.)** 

Sir  Leoline  Jenkins  (Wynne's  Life,  p.  94)  says — 
*'  If  a  man  take  a  commission  from  a  foreign  prince 
or  serve  under  it  (though  it  be  a  crime  in  an  English- 
man to  do  so)  then  it  is  no  robbery  to  assault,  subdue, 
and  despoil  the  lawful  enemy  of  the  prince  whose 
commission  he  bears,  nor  yet  to  seize  and  carry  away 
a  friend,  supposed  to  be  an  enemy,  provided  he  do 
bring  that  friend,  without  pillaging  or  hurting  him, 
or  taking  any  composition  from  him,  to  judgment  in 
some  port  of  that  prince  whose  commission  he  bears/' 
Here  there  is  no  complaint  of  undue  force  having 
been  used  by  the  British  captor,  and  it  is  only  in  case 
of  such  a  departure  from  instructions  as  amounts  to 
a  wilful  violation  of  them  as  will  authorise  the  cap- 
tured parties  in  resisting  detention. 

Fourth.  Assuming  then  that  these  vessels  were 
lawfully  captured,  so  far  at  least  as  to  authorise  their 
detention  for  the  purpose  of  adjudication,  the  next 
question  is,  were  the  crews  subject  to  ^nVtsA  jurisdic- 
tion ?   It  has  been  contended,  that  in  order  to  put  them 
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within  British  jurisdiction  the  property  in  the  vessels  1845. 
must  be  changed,  and  that  such  could  not  be  the  case  R-  v.  Skrva 
prior  to  condemnation.  But  if  they  were  in  lawful 
custody,  there  needs  no  such  change  of  property  as  is 
contended  for ;  the  mere  possession  would  be  sufficient. 
If  an  actual  conversion  was  requisite,  the  crew  of  a 
captured  vessel  might  always  rise  on  their  captors 
while  they  were  taking  them  in  for  adjudication.  Sup- 
pose it  had  been  an  island  instead  of  a  ship  that  was 
taken,  would  not  the  Queen'  have  jurisdiction  ?  Un- 
doubtedly she  would.  Whether  her  Courts  would 
administer  Brazilian  or  British  law  is  another  ques- 
tion; but  at  all  events  they  would  have  jurisdiction. 

Pollock  C.  B. — Is  there  any  case  that  decides  that 
neutrals  captured  are  under  British  laws  ? 

Sir  J.  Bodson,     1  am  not  aware  of  any. 

Parke  B Could  we  punish  a  Brazilian  for  forging 

a  Bank  of  England  note  at  sea  ?    That  would  be  a 
statutable  offence. 

Pollock  C.  B. — Would  that  be  the  case  with  a 
neutral  ? 

Sir  J,  Bodson.  It  probably  would.  Suppose  the 
British  prize  crews  had  committed  an  offence  against 
a  Brazilian  on  board,  would  not  they  be  liable  to  an 
indictment  ? 

Lord  Denman  C.  J. — If  a  private  person  seized 
another  engaged  in  a  clear  act  of  piracy  under  the 
treaty,  might  he  do  so  lawfully  ? 

Sir  J.  Bodson.     I  think  he  might. 

Lord  Denman  C.  J. — How  then  would  it  be  in  a 
case  of  a  seizure  for  the  purpose  of  handing  over  to  the 
Brazilian  authorities  ? 

Drs.  Addams  and  Harding  replied. 

[They  contended  that  the  treaties  could  not  be  con- 
strued in  the  manner  suggested  on  the  part  of  the 
Admiralty   without  complete  disregard  of  many  of 

tol.  I.  M 
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1845.       their  most  important  clauses,  and  of  all  those  pro- 
R.  t>.  Sebva    visions  which  bore  in  favour  of  the  prisoners.     That 

&  OTHERS.        .  t  ^  ,  1     ^         .  ^ 

in  the  case  of  a  neutral  captured  m  time  of  war, 
though  the  custody  would  be  lawful,  the  crew  would 
not  be  subject  to  British  law.  That  it  does  not  follow 
that  because  a  British  subject  might  be  tried  here  for 
killing  a  foreigner  in  an  English  ship,  a  Brazilian 
might  be  tried  for  killing  2Ln  Englishman.  That  though 
complete  conversion  can  in  no  case  be  necessary  to 
constitute  lawful  custody,  there  must  at  all  events  be 
incipient  conversion,  which  there  could  not  be  unless 
the  capture  were  lawful.] 

Williams  J. — If  the  seizure  had  been  made  in  strict 
compliance  with  the  treaty,  would  the  nationality 
remain  unchanged  ? 

Parke  B. — Does  lawful  custody  mean  introduction 
of  British  law  ? 

Dr.  Addams.  There  might  be  incipient  conversion, 
but  not  sufficient  to  produce  such  an  effect  as  that. 
Here,  the  British  law  was  clearly  not  introduced  so  as 
to  prevent  the  crew  doing  what  they  could  to  regain 
their  freedom. 

Alderson  B. — If  there  had  been  a  domestic  slave 
on  board,  would  he  have  been  made  free  by  the  British 
law,  or  remained  a  slave  bv  the  Brazilian  law  ? 

The  Court  took  time  to  consider. 

Afterwards  the  majority  of  the  Judges  who  were 
present  at  the  argument  were  of  opinion,  that  the  con- 
viction was  wrong,  on  the  ground  of  want  of  jurisdiction 
in  an  English  Court  to  try  an  offence  committed  on 
board  the  Felicidade;  and  that  if  the  lawful  possession 
of  that  vessel  by  the  British  Crown,  through  its  officers, 
would  be  sufficient  to  give  jurisdiction,  there  was  no 
evidence  brought  before  the  Court  at  the  trial  to  shew 
that  the  possession  was  lawful. 

TindalC.  J,,  Pollock  C.  B.,  Parke  B.,  Alder- 
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SON  B.,  Pattbson  J.,  Williams  J.,   Coltman   J.,       1845. 
Maule  J.,  RoLFE  B.,  WiGHTHAN  J.,  and  Erle  J.y  held  R.  v.  Sbrva 
the  conviction  to  be  wrong.  *  others. 

Lord  Denman  G.  J.,  and  Platt  B.,  held  the  con- 
viction to  be  right. 

Lord  Denman's  opinion  was  as  follows. 

I  thought  the  con\'iction  right.  It  appeared  to  me 
that  the  possession  of  the  Brazilian  vessel  by  the 
British  oflBcers,  was  a  lawful  possession,  under  a  seizure 
made  by  them  of  the  said  ship  while  employed  by 
Brazilian  subjects  in  the  Slave  Trade ;  and  I  thought 
that  the  vessel  so  in  possession  of  British  oflBicers  under 
a  general  authority  from  the  Crown  was  a  British 
vessel  for  the  purpose  of  founding  the  jurisdiction  of  the 
Court  of  Admiralty,  and  of  course,  since  the  late  act, 
of  the  Court  of  Oyer  and  Terminer  and  gaol  delivery 
at  Exetevj  to  try  crimes  committed  on  board  of  such 
vessel. 

Mr.  Baron  Platt's  opinion  was  as  follows. 

The  22nd  section  of  the  stat.  4  &  6  Wm.  4,  c.  36, 
gave  to  the  Justices  of  Oyer  and  Terminer  and  general 
gaol  delivery  at  the  Central  Criminal  Court,  and  a 
subsequent  statute  to  the  Judges,  before  whom  the 
Assizes  at  Exeter  were  holden,  jurisdict;ion  to  try  the 
prisoners,  if  the  alleged  offence  had  been  committed 
within  the  jurisdiction  of  the  Lord  High  Admiral. 
The  question  therefore,  was  whether,  the  act,  which 
caused  the  death  of  Mr.  Palmer ^  was  committed  within 
that  jurisdiction. 

Upon  this  subject  I  have  always  thought  and  still 
think,  that  as  Captain  C/kAer  commanded  Her  Majesty's 
ship  of  war  iheWa^yHuA  was  stationed  with  that  vessel 
off  the  coast  of  Africa  for  the  prevention  of  the  Slave 


* 
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1845.  Trade,  the  compact,  entered  into  between  the  British 
R.  o.  Sbrva  and  Brazilian  government  by  the  then  subsisting  Bra- 
&  OTHERS,  ^i^^  treaty,  justified  him  in  directing,  and  Lieutenant 
Stupart  in  effecting  under  such  direction  of  his 
superior  officer,  the  capture  of  the  Felicidade  and  of 
the  BchOf  and  their  detention  during  such  time  as 
might  be  necessary  for  the  purpose  of  submitting  the 
circumstances  attending  their  capture  to  the  judgment 
of  the  Mixed  Court ;  and  that  during  such  detention 
of  the  Felicidade^  she  was  in  the  lawful  possession  and 
dominion  of  her  Majesty,  and  her  deck  as  much  within 
her  Majesty's  Admiralty  jurisdiction,  as  was  the  deck 
of  the  Wasp. 
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{WINTER  ASSIZES,  1845.) 


REGINA  V.  RICHARD  BENT.  1645. 


[This  case  was  furnished  to  the  Editor  by  the  kind-" 
tiess  of  the  late  Mr.  Justice  Williams,  who  reserved 
the  points  mentioned  in  the  judgment  for  further 
consideration.  After  consulting  with  Mr.  Justice 
Patteson,  the  following  judgment  was  delivered  by 
the  latter  learned  Judge  at  the  Spring  assizes,  1846]. 

Thb  defendant  was  convicted   before  the  late  Mr.  The  Statute 
Justice  Williams  at  the  Winter  assizes,  holden  at  c.  76^  8?34^^ 
Liverpool^  a.  d.  1845,  upon  an  indictment  containing  (Municii>al 
six  counts,  of  which  the  four  first  were  framed  upon  Act,)  makes 

it  a  misde- 
meanour for  a  burgess  wiffuUy  to  make  a  false,  answer  to  any  of  the  questions 
therein  specified.    The  indictment  charged  (in  the  four  first  counts,)  that  "  the  de^ 
kndiXit  falsebf  andfraudidently  answered,  ftc."    Held  bad,  for  omitting  <•  wilfully/' 

In  the  two  last  counts,  that  the  defendBnt  falsekfjfraudHienthf,  deceitfully,  and  contrary 
to,  <md  in  fraud  of  the  said  statute,  did  personate  one  J.  IL  Held:  1.  That  this  was  no 
offence  under  the  statute,  no  offence  so  described  being  specified  therein.  2.  That  it 
was  no  offence  at  common  law,  either  in  itself;  or  as  a  violation  (in  effect)  of  a  statutory' 
prohibition,  because  (if  it  were)  the  statute  in  the  san!ie  clause  created  tbe  offence  and 
pitovided  the  petelty^ 

VOL.  I.  K  ,    \ 
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1845.  the  Municipal  Corporation  Act  (5  &  6  Wm.  4,  c.  76), 
Bent^s  ^^^  especially  upon  the  34tli  section,  which  authorizes, 
Case.  under  certain  circumstances,  three  questions  to  be  put 
to  every  voter  at  a  borough  election,  and  the  offence 
charged  is,  giving  false  answers  to  two  of  those 
questions;  the  two  last  counts  (without  at  present 
describing  them  more  minutely),  are  for  falsely  per- 
sonating a  certain  voter  at  an  election  of  two  council- 
lors for  the  borough  of  Great  Bolton.  The  objec- 
tion to  the  first  four  counts  is,  that  in  describing  the 
offence  they  do  not  pursue  the  language  of  the  statute^ 
and,  to  the  two  last,  that  they  describe  no  offence  at 
all. 

The  four  first  counts  diflfer  from  each  other  only  in 
setting  forth,  with  more  or  less  particularity,  the 
Charter  of  Incorporation  granted  to  the  said  borough 
of  Great  Bolton,  and  other  matters  introductory  to 
the  election  of  two  councillors  for  one  of  the  wards  of 
that  borough,  at  which  the  said  offence  is  charged  to 
have  been  committed  ;  but  in  the  description  of  that 
oflFence  there  is  no  diflFerence  whatever. 

The  sections  of  the  act  which  are  material  to  the 
present  purpose,  are  the  31st,  which  directs  that  the 
election  of  councillors  shall  be  on  the  1st  oi  November  ; 
the  32nd,  which  provides  that  the  mode  of  voting 
shall  be  by  delivering  a  voting  paper,  in  a  certain 
prescribed  form,  to  the  Mayor  or  other  presiding 
officer ;  and  the  34th,  on  which  the  question  arises. 
That  enacts,  that  the  Mayor  or  other  presiding  officer, 
if  required  by  two  competent  burgesses,  shall  put  to 
the  voter  at  the  time  of  his  delivering  in  the  voting 
paper,  the  following  questions  : — 

1,  Are  you  the  person  whose  name  is  signed  A.  B. 
in  the  voting  paper  now  delivered  in  by  you  ? 

2.  Are  you  the  person  whose  name  appears  as  J .  J9. 
in  the  burgess  roll  now  in  force  for  this  borough,  being 


CROWN  CASES  RESERVED.  159 

registered  therein ,  as  being  rated  for  property  described       1 845. 
to  be  situated  in  (Street,  &c.)  ?  ""bbnt^s 

3.  Have  you  already  voted  at  this  election  ?  c***- 

Then  follows,  "and  if  any  person  shall  wilfully 
make  a  false  answer  to  any  of  the  questions  aforesaid, 
he  shall  be  deemed  guilty  of  a  misdemeanour,  and  may 
be  indicted  and  punished  accordingly."  All  the  four 
first  counts  state  that  the  defendant,  upon  delivering 
in  a  voting  paper,  in  the  name  of  one  John  Holden^  a 
burgess  entitled  to  vote  at  the  said  election,  was  asked 
by  the  presiding  officer  (who  was  duly  required  by 
two  competent  burgesses  to  put  them),  the  three 
questions  in  the  terms  of  the  Act  of  Parliament  above 
set  forth  ;  and  then  the  statement  in  all  those  four 
counts  (that,  in  truth,  being  the  statement  of  the 
offence),  is  in  the  same  words,  and  is  as  follows : — "  to 
which  questions  (each  of  the  two  first),  the  defendant 
then  and  there  falsely  and  fraudulently  answered, 
*  I  am.' "  But  the  words  of  the  34th  section,  as  has 
been  already  shewn,  are,  '*  if  any  person  shall  wilfully 
make  a  false  answer  to  any  of  the  questions  aforesaid, 
he  shall  be  deemed  guilty  of  a  misdemeanour,"  and  the 
question  u,  whether  the  omission  of  the  word  '^  vnlfully** 
in  the  said  four  first  counts^  vitiates  those  counts^  and 

1  dm  of  opinion  that  it  does. 

Now  Lord  Co&e,  in  his  reading  upon  the  statute  of 
5  Eliz.f  the  words  of  which  are,  **  if  any  person  shall 
wilfully  and  corruptly  commit  any  manner  of  wilful 
perjury/'  mentions  two  cases,  in  which  a  statement 
that  the  thing  was  done  **  falsely  and  corruptly," 
without  adding  '*  wilfully^''  was  held  to  be  vicious  and 
insufficient.    (3  Inst.  1 67).    In  the  case  of  R.  v.  Davis^ 

2  Leach,  the  indictment  was  upon  the  Black  Act, 
which  makes  it  felony  for  any  person  "  wilfully  and 
maliciously  to  shoot  at  another."  The  indictment 
charged  that  the  prisoner  '^  unlawfully,  maliciously, 

n2 
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\ 

I 

1845.      and  feloniously  did  shoot  at  A.  B.,'*  and  held  ill,  for 
3gj^^»g      omission  of  the  word  "  wiffullt/,*'     In  a  note  to  the 

Case.  latter  case,  others  are  referred  to,  which  are  to  the  like 
effect.  So,  also,  is  the  language  of  the  Judges,  {Cox* 8 
case,  J  Leach),  as  to  the  importance  of  the  word 
"  wilfully"  in  the  said  statute  of  5  Eliz.  against 
perjury.  Whether  the  words  "falsely  and  fraudu- 
lently" be  equivalent  to  *'  falsely  and  wilfully,"  is  an 
inquiry  into  which  I  decline  to  enter.  That  the 
expression,  **  wilful,"  is  in  general  sufficiently  signi- 
ficant, cannot  be  doubtful,  when  it  is  recollected  that 
the  definition  of  murder  by  Hawkins  is,  "the  wilful 
killing  a  man  of  malice  aforethought,"  and,  moreover, 
that  "  wilfully"  is  to  be  found  as  well  as  "  of  malice 
aforethought,"  in  every  indictment  for  murder  that  I 
ever  saw  or  heard  of.  But,  beyond  all  this,  "  wilfully 
to  make  a  false  answer  to  the  questions"  proposed,  is 
the  definition  of  the  offence  by  the  Legislature  itself: 
— quod  voluit  dixit ; — and  whether  any  other  language 
must  have  the  same  meaning  as  that  which  I  find  used, 
cannot  but  be  doubtful,  and  it  is  a  question  which  I 
am  not  able  or  willing  to  decide.  That  the  words  of 
the  statute  must  be  pursued,  is  a  safe  and  certain  rule ; 
an  inquiry  whether  other  words  have  the  same  meaning, 
must  be  precarious  and  uncertain.  I  think,  therefore, 
that  both  upon  principle  and  authority  these  first  four 
counts  are  defective. 

The  two  last  counts,  after  stating  the  incorporation 
of  the  borough  of  Great  Bolton^  with  most  of  the 
particulars  contained  in  the  four  first,  and  referring 
to  certain  provisions  in  the  5  &  6  Wm,  4,  c.  76,  which 
it  is  not  necessary  to  set  out,  as  no  objection  or  ques- 
tion arises  thereon,  contain  an  allegation,  that  on  the 
1st  of  November^  9th  Victoria^  an  election  of  two 
councillors  for  a  certain  ward  in  the  said  borough  took 
place,  and  then  state  the  offence.    In  this  (the  material) 
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part,  both  counts  are  the  same,  and  to  this  effect : —  1845. 
"  That  defendant,  well  knowing  the  premises,  but  ^j^^^^*^ 
intending  deceitfully  and  fraudulently  to  contravene  Case. 
the  said  provisions  of  the  said  act  of  Parliament,  and 
to  prevent  a  fair  election  of  councillors  from  taking 
place  for  the  said  ward,  and  wrongfully  and  deceit- 
fully wishing  to  make  it  appear  that  A.  and  jB.,  who 
were  then  and  there  respectively  candidates  for  the 
office  of  councillors  of  and  for  the  said  ward,  were 
duly  elected  councillors  thereof,  on,  &c.,  at,  &c.,  at  the 
election  aforesaid  for  the  said  ward,  fahehfj  fraudu- 
lently ^deceitfully^  and  contrary  io^  and  in  fraud  of  the 
provisions  of  the  statute  aforesaid^  in  that  behalf  did 
personate  one  ./.  H.  (the  name  of  the  said  /.  H.j  being 
then  on  the  said  burgess  roll  of  the  said  borough,  and 
on  the  ward  list  of  the  said  ward,  which  were  then 
and  there  in  force)  ;  and  defendant  then  and  there  as 
and  in  the  name  of  the  said  J.  H.  did  give  his  vote 
for  the  said  A.  and  B.  (then  follow  allegations  nega- 
tiving the  identity  of  defendant  with  said  J.  IT.  and 
the  pretended  qualifications  of  defendant  to  give  him  a 
right  to  vote)  in  contempt  of  the  provisions  of  the  said 
statute,  in  contempt  of  our  said  Lady  the  Queen  and 
her  laws,  to  the  evil  example,  &c.,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and 
against  the  peace,  &c." 

And  first,  with  respect  to  the  conclusion, — "  against 
the  form  of  the  statute," — that  may  be  disposed  of  at 
once  by  observing,  that  there  is  no  such  offence  as 
**  false  personation,''  (so  described)  in  the  act  of  Par- 
liament, nor  are  the  words,  ^^  personation"  or  **  per- 
sonate,"  to  be  found  in  it.  k  is  true,  that  wilfully 
giving  a  false  answer  to  the  three  allowable  questions, 
has  acquired  the  popular  appellation  of  the  ^'  false 
personation"  of  a  voter  ;  but,  in  the  statute  itself,  there 
is  no  language,  in  any  degree  resembling  that  which 
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1845.  has  been  used  in  describing  the  supposed  offence  con- 
gj^j^^,^  tained  in  these  two  last  counts.  The  question  there- 
Case,  fore  arises i — do  these  counts  contain  the  description  of 
an  offence  at  common  law  ?  No  case  to  maintain  the 
affirmative  was  cited,  nor  is  it  believed  that  any  such 
can  be  found.  The  precise  case  indeed,  is  not  very 
likely  to  have  occurred,  because,  until  the  recent  act, 
no  election  of  councillors  for  a  borough  could  have 
been  held  :  But  none,  in  principle  resembling  it, 
was  produced.  The  analogy  is  all  the  other  way.  In 
certain  instances,  false  personation,  as  of  soldiers, 
sailors,  and  bail,  for  fraudulent  purposes  is  made  an 
offence.  And  this  case  does  not  resemble  one,  where 
a  statute  enjoins  or  prohibits  some  particular  act, 
without  any  penalty  being  attached  to  the  breach  of 
its  provision.  For  the  supposed  offence,  intended  to 
be  described  in  these  two  last  counts,  is  expressly 
provided  for  by  the  said  34th  section,  upon  which  the 
four  first  counts  are  framed,  but  as  I  have  already 
said,  defectively. 

The  consequence  therefore  is,  that  the  judgment 
must  be  arrested. 


{SPRING  ASSIZES,  1846). 


18^-         THE  QUEEN  v.  ROBERT  WORTLEY   and 

JOHN  ALLEN. 


Prisoners  in-  The  two  prisoners,  together  with  another  person,  not 
sacrilegiously  '°  custody,  were  indicted  before  Chief  Justice  Tindal 

breakiof^  into 

a  church  and 

stealing  a  box  and  money.    Held: — 1.  That  the  box  (under  the  circumstances)  was  not 

afiBxed  to  the  "  freehold/'  but  was  constructively  in  the  possession  of  the  vicar  and 

churchwardens.    2.  That  the  property  was  rightly  laid  in  the  vicar  and  others,  in  their 

individual  names. 
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at  the  Northampton  Spring  assizes,  for  felonioasly  and        1846. 
sacrilegiously  breaking  and  entering  the  parish  church    'vvortley's 
of  Oundle^  in  the  county  oi  Northampton^  and  stealing        Case, 
a  certain  box,  and  a  quantity  of  silver  and  copper  coin 
in  the  said  church  being   found  and   being.      The 
property  in  the  said  box  and  coin  was  laid  in  the  first 
count,  in  Charles  Thomas  Wilson  and  Another;  in  the 
second  count,  in  Joshua  Nussey  and  Others^  and  in  the 
third  count,  in  Samuel  Tibhets  and  Others. 

The  Jury  acquitted  the  prisoners  of  breaking  and 
entering  into  the  church,  and  found  them  guilty  of 
stealing  only. 

Whereupon  an  objection  was  taken  by  the  prisoner's 
counsel,  ^^  that  the  box  was  fixed  to  the  freehold  of  the 
church,  and  formed  part  of  the  freehold,  and  that 
there  was  no  count  in  the  indictment  properly  framed 
under  the  7  &  8  Geo.  4,  c.  29,  ss.  3,  4,  and  44,  to 
warrant  a  conviction  for  *'  stealing  a  fixture  fixed  in  or 
to  any  building."  {See  Rex  v.  Nixon,  7  C.  &  P.  442.) 
And  further,  that  the  box  being  a  fixture  to  the  church 
formed  part  of  the  freehold  of  the  church,  and  there 
was  no  count  stating  the  property  to  be  in  the  vicar  or 
rector,  in  whom  the  freehold  of  the  church  was  vested 
by  law. 

The  box  was  a  very  ancient  box  firmly  fixed  by  two 
screws  at  the  back,  to  the  outside  of  a  pew,  in  the 
centre  aisle  of  the  church,  and  by  a  third  screw  at  the 
bottom  to  a  supporter  beneath,  and  over  the  box  was 
an  ancient  board  with  the  'inscription  painted  thereon 
"  Remember  the  Poor."  There  were  two  locks  to  the 
box,  but  no  evidence  was  given  to  shew  in  whose 
custody  the  keys  of  such  locks  were  kept,  nor  was  there 
any  evidence  that  the  money  had  ever  been  taken  out 
by  the  churchwardens  or  any  other  person  for  the 
purpose  of  being  distributed,  although  it  was  proved 
that  both  silver  and  copper  had  from  time  to  time  been 
dropped  into  the  box. 
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1846.  It  was  further  objected  that  the  property,  as  to  the 

Wortley's  ^^oi^6y>  was  improperly  laid  in  each  count  of  the  indict- 
Case.  ment.  In  the  first  count  in  which  the  property  is 
described  in  Charles  Thomas  Wilson  and  Another^ 
Charles  Thomas  Wilson  was  one  out  of  two  church- 
wardens of  the  parish ;  in  the  second  count,  in  which 
the  property  was  laid  in  Joshua  Nussey  and  Others^ 
Joshua  Nussey  was  the  vicar  of  the  parish,  and  in  the 
last  count,  in  which  the  property  was  described  to  be 
in  Samuel  Tihhets  and  Others^  Samuel  Tibbets  was 
one  out  of  many  parishioners. 

It  was  contended,  that  the  churchwardens  could 
have  no  property  as  churchwardens,  in  this  money, 
that  in  no  view  of  the  case  could  the  vicar  and  any 
others  have  the  property,  and  that  even  if  it  belonged 
to  the  parishioners,  which  it  was  agreed  could  not  be 
the  case,  such  property  should  have  been  laid  in  them 
by  the  description  of  parishioners. 

The  learned  Chief  Justice  thought  there  was  suffi- 
cient difficulty  in  the  case  to  reserve  the  Judgment  and 
to  request  the  opinion  of  the  Judges ;  intending,  if  the 
conviction  should  be  supported,  that  the  prisoners 
should  be  sentenced  to  seven  years'  transportation. 

On  April  22nd,  1846,  the  case  was  argued  hy  Floods 
on  the  part  of  the  prisoner  before  all  the  Judges, 
except  Coleridge  J,,  Wightman  J.,  Maule  J. 

Flood.  1.  The  first  count  is  bad.  The  property  is 
wrongly  laid  in  C.  T.  Wilson  and  Another ;  it  should 
have  been  laid  in  them  **  as  churchwardens  of  the 
parish."      R.  v.  Beacall^  1  Mood,  C.  C.  R.,  16,  (a). 

(a)  This  case  only  decides  that  where  a  local  act  incorporated  certain 
parishioners  hy  the  name  of  "the  guardians  of  the  poor  of  those 
parishes/'  and  twelve  directors  were  to  he  appointed  out  of  the  guar- 
dians, and  the  property  belonging  to  the  corporation  was  vested'  in  "  the 
directors  for  the  time  being,"  an  indictment  laying  the  monies  embezzled 
in  "  the  directors  of  the  poor  of  the  said  parishes"  was  held  bad.  Tlie 
monies  should  have  been  laid  as  that  of  "  the  guardians  of  the  poor  by 
their  corporate  name,"  or  of  the  directors  for  the  time  being  in  their  indu 
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If  churchwardens    must   describe    themselves    as       1846. 
churchwardens  when  they  are  plaintiffs  in  an  action,  wortlby's 
they  must  a  fortiori  be  so  described  in  an  indictment,       ^*'®- 
where  the  property  is  laid  in  them.     There  is  no 
instance  in  the  books  of  a  suit  by  two  churchwardens 
when  they  are  not  described  as  churchwardens. 

TiNDAL  C.  J. — You  can't  say  that  there  is  no 
instance  where  they  have  not  been  described  by  their 
names.  It  may  be,  that  in  all  the  cases  where  actions 
appear  to  have  been  brought  by  churchwardens  they 
have  been  described  as  such :  but  it  does  not  follow 
that  many  actions  may  not  have  been  brought  by 
churchwardens  not  so  described. 

Flood.  It  must  appear  on  the  face  of  the  indict- 
ment that  they  are  churchwardens.  That  does  not 
appear  here.  If  this  mode  of  laying  the  property  is 
sufficient,  it  leases  it  open  to  the  prosecutor  to  prove  ' 
the  property  to  belong  either  to  C.  T.  Wilson  per- 
sonally, or  to  him  as  churchwarden.  It  is,  therefore, 
bad  for  uncertainty  (a). 

2.  The  property  was  not  the  property  of  the  parish 
in  point  of  fact.  The  box  was  fixed  to  the  side  of  a 
pew  which  belonged  to  a  hospital. 

TiNDAL,  C.  J. — There  is  nothing  in  that  point. 
The  box  was  in  the  middle  aisle  of  the  church,  and 
the  aisle  was  the  property  of  the  parish. 

3.  The  money  was  in  a  box.  The  box  was  stolen : 
that  was  affixed  to  the  freehold  :  the  freehold  is  in  the 
rector.  Therefore,  primdfade^  the  box  must  be  taken 
to  belong  to  the  rector,  and  there  is  no  count  laying 
the  property  in  him. 

Cur.  adv.  vult. 


vidual  names.  Corp,  R.  v.  Netoington  and  BtUklepf  1  Leach  Or.  C.  513. 
And  as  to  actions  against  churchwardens^  see  Withiell  v.  Oartham,  6  T.R. 
396»  per  Lotd  Kenvon, 

{a)  Madman  ana  Green  v.  Ringewood,  Cro.  Eliz.  179>  was  cited. 
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1846,  Afterwards,  the  Judges  were  unanimously  of  opinion 

Wobtlby's  *^^^  ^^®  prisoner  was  properly  convicted  on  the  second 
Case.  count.  They  thought  that  the  box  might  be  presumed, 
in  the  absence  of  any  contrary  evidence,  to  have  been 
placed  in  the  church  pursuant  to  the  Canon,  84  Burn^s 
JEcc.  Lawy  369,  tit.  "  Church*'  and  that  the  money 
therein  placed  was  constructively  in  the  possession  of 
the  vicar  and  churchwardens,  who.jointly  are  not  a 
corporation,  and  that  they  were  properly  described  as 
individuals  in  the  indictment. 


1846. 


Prisoner  in- 
dicted for 
forging  a 
will.    The 
forged  in- 
strument had 
been  given 
by  the 
prisoner  to 
nis  attorney, 
ostensibly 
for  profes- 
sional pur- 
poses, but  in 
the  opinion 
of  the  learned 
Judge,  with 
some  very 
different 
object.    An 
objection  that 
it  was  a  pri- 
vileged com- 
munication, 
and,  there- 
fore could 
not  be  read, 
held,  invalid. 


REGINA  V.  JONES  AND  OTHERS. 

The  prisoners  were  tried  before  the  Chief  Baron 
and  found  guilty,  at  the  Shropshire  Spring  assizes, 
upon  an  indictment  which  charged  the  prisoner,  John 
Jonesj  as  an  accessory  before  the  fact  to,  and  the 
prisoners  David  Jones,  and  John  Hayward  as  prin- 
cipals in  the  forgery  of  a  certain  instrument,  purporting 
to  be  the  last  will  and  testament  of  Sarah  Jones^ 
deceased.  There  was  abundant  evidence  of  the 
uttering  of  the  will  by  the  prisoners,  but  a  question 
arose  as  to  the  reading  of  it  at  the  trial. 

The  prisoner,  John  Hayward,  having  possessed 
himself  of  some  title  deeds  from  the  house  of  the 
deceased,  placed  the  forged  instrument  in  the  midst 
of  them,  and  sent  them  to  his  attorney,  Mr.  Minshull, 
for  the  ostensible  purpose  of  asking  his  advice  upon 
the  title  deeds,  but  as  the  learned  Chief  Baron  clearlv 
thought,  in  order  that  the  attorney  might  find  the 
will  among  them,  and  act  upon  it,  which  he  did  by 
producing  it  on  various  occasions,  in  the  presence  of 
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the  prisoner  Hay  ward.     It  was  afterwards  produced       \S4fi. 
before  the  magistrates  at  the  preliminary  investigation, 


Jonbs'b 

and  returned  to  Mr.  MinshulL  He  was  called  upon  Case, 
the  trial  before  me,  and  was  required  to  produce  the 
will,  which  he  did  without  objection,  and  handed  it 
to  the  officer  of  the  Court.  Upon  his  being  about  to 
read  it,  the  prisoner's  counsel  objected  to  the  reading 
of  it,  on  the  ground  that  it  was  a  privileged  com- 
munication, and  quoted  the  case  of  Hex  v.  Dixon^ 
Burr.  1687,  and  Rex  v.  Smith,  1  Phill.  Evid.  171. 
I  thought  it  should  be  read. 

The  learned  Chief  Baron  requested  the  opinion  of 
the  Judges  on  the  point,  whether  the  objection  to  the 
reading  of  the  instrument,  on  the  ground  of  its  being 
a  privileged  communication,  was  valid. 

This  case  was  considered  by  Lord  Denman  C.  J., 
TiNDAL  C.  J.,  Pollock  C.  B.,  Alderson  B.,  Wil- 
liams J.,  Cresswell  J.,    Parke  B.,    Coltman  J., 

WiGHTMAN  J.,   PaTTESON  J.,    ErLE  J.,    PlaTT  B.       All 

thought  that  the  will  was  not  put  into  the  attorney's 
hands  in  professional  confidence,  and  that  the  rule  as 
to  privileged  communications  between  attorney  and 
client  did  not  apply. 


REGINA  V.  JOSEPH  TOWNSEND.  jsic. 


This   was    an  indictment   for    embezzlement,   tried  ii.  assiatant 
before  Mr.  Justice  Patteson,  at  the  Spring  assizes  Sbe  Pr«/^ 
for  the  northern  division  of  the  county  of  Lancaster.     Union,  in- 
The  indictment  contained  thirteen  counts.  vanttoThr' 

.  guardians  of 

the  union,  for  embezzling  the  monies  of  the  guardians.  Hfild,  under  the  circumstances, 
not  liable  under  stat.  7  &  8  Geo.  4,  c.  29.  s.  47 ;  it  not  appearing  that  he  received  the 
monies  "  for,  or  in  the  name,  or  on  the  account  of"  tht  guardians,  but  of  the  overseers. 
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1846.  The  first,  second  and  third  counts,  charged  that  the 

Townsend's  prisoner  was  employed  in  the  capacity  of  clerk  to 
Case.  Thomas  Longworth  and  another ;  that  he  received  the 
respective  sums  in  each  of  those  counts,  mentioned  by 
virtue  of  his  said  employment,  for  and  on  account 
of  the  said  Thomas  Longworth  and  another,  and 
embezzled. 

The  fourth,  fifth  and  sixths  counts,  charged  him  as 
clerk  to  the  guardians  of  the  Preston  Union,  in  respect 
of  the  same  sums. 

The  seventh,  eighth  and  ninth  counts  charged  him 
as  servant  to  the  said  Thomas  Longworth  and  another, 
in  respect  of  the  same  sums. 

The  tenth,  eleventh  and  twelfth  counts  charged 
him  as  servant  to  the  guardians  of  the  Preston  Union 
in  respect  of  the  same  sums. 

The  thirteenth  count  was  for  larceny  of  the  monies 
and  notes  of  the  said  Thomas  Longworth  and  another, 
and  also  the  monies  and  notes  of  the  guardians  of  the 
Preston  Union. 

The  4  &  5  Wm.  4,  c.  76,  s.  46,  gives  power  to  the 
Poor  Law  Commissioners  to  direct  the  guardians  of 
any  union  to  appoint  paid  officers,  and  also  power  to 
direct  what  the  duty  of  such  officers  shall  be. 

The  Preston  Union  comprises  many  townships, 
each  maintaining  its  own  poor,  and  having  separate 
overseers. 

Farrington  is  one  of  those  townships,  and  Thomas 
Longworth  and  John  Taylor  were  the  overseers  of 
that  township  in  the  year  1845. 

The  Poor  Law  Commissioners,  by  two  orders,  one 
dated  7th  June^  1838,  and  the  other  28th  March, 
1839(a),  directed  the  guardians  of  the  Preston  Union 

id)  The  following  are  Extracts  from  the  Order  and  Regulations  of  the 
7th  of  June,  1838. 
Duties  of  overseers  of  the  poor  and  assistant  overseers. 
Firstly.    The  overseers  of  the  poor  of  every  township  or  place  in  the 
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to  appoiDt  a  general  assistant  overseer  for  the  whole       1846. 
onion,  two  other  assistant  overseers  for  the  township  townsbnd'b 
of  Preston ;  and  they  divided  the  rest  of  the  union        ^*®®- 
into  four  districts,  and  directed  one  district  assistant 
overseer  to  be  appointed  for  each,  at  a  salary  of  50/. 

union  sball  make,  assess,  and  collect  all  rates  which  shall  be  necessary 
for  the  relief  of  the  poor,  and  for  defraying  all  other  charges  and  expenses 
which  by  law  now  are  or  hereafter  may  be  chargeable  on  the  same,  and 
shall  daly  and  properly  satisfy  all  such  charges  and  expenses ;  and  shall 
at  the  end  of  each  quarter  submit  to  the  auditor  of  the  union  a  distinct 
account  and  balance  sheet,  exhibiting  the  amount  so  collected,  and  the 
amount  so  disbursed. 

Secondly.  Thev  shall  from  time  to  time  pay  over  from  the  rates  so 
collected  all  such  sums  as  by  the  authority  of  the  board  of  guardians 
expressed  to  them  in  writing,  according  to  the  form  L  hereunto  annexed, 
signed  by  the  presiding  chairman  of  any  meeting,  and  two  other  guar^ 
dians  present  at  the  same,  and  countersigned  by  the  clerk,  shall  be 
directed  to  be  provided  from  the  poor  rates  of  their  respective  townships 
or  places  for  the  necessary  relief  of  the  poor  thereof,  and  for  defraying 
such  proportion  of  the  general  expenses  of  the  union  as  shall  be  lawfully 
chargeable  on  such  townships  or  places  respectively,  and  shall  pav  over 
such  sums  to  such  person  or  persons  at  such  times  and  places  as  oy  the 
same  authority  shall  be  directed,  and  shall  take  such  persons'  receipt  for 
the  same,  and  shall  produce  such  authority  and  such  receipt  as  their 
vouchers  for  those  payments  before  the  auditor  of  the  union  in  passing 
their  quarterly  accounts. 

The  duty  of  assistant  overseer  shall  be  to  assist  the  overseers  of  each 
township  or  place  for  which  he  shall  be  appointed  in  the  execution  of  all 
the  duties  hereinbefore  prescribed,  and  of  all  other  duties  which  by  any 
act  of  Parliament  have  already  been  or  hereafter  may  be  assigned  to 
overseers  of  the  poor.  Provided  always,  that  if  it  should  appear  neces- 
sary to  the  guardians  in  any  case  to  appoint  more  than  one  assistant 
overseer  for  any  one  township  or  place  the  guardians  shall  determine 
the  duties  to  be  performed  by  each  such  assistant  overseer. 

Order  for  appointment  of  District  Assistant  Overseer. 

Date  28th  March,  1839. 
PresUm  Union. 

In  pursuance  of  an  act  of  Parliament  passed  in  the  fourth  and  fifth 
years  of  his  late  Majesty,  entitled  "An  Act  for  the  amendment  and 
oetter  administration  of  the  Laws  relating  to  the  Poor  in  England  and 
fValeSt'*  we  the  Poor  Law  Commissioners  do  hereby  order  and  direct  the 
guardians  of  the  Preston  Union  to  appoint  assistant  overseers  in  and  for 
the  said  union. 

And  we  do  hereby  further  order  and  declare  that  the  other  and 
remaining  townships  of  the  said  union  shall  be  formed  into  four  districts 
as  in  the  Schedule  hereto  annexed  is  described  and  set  forth ;  that  one 
district  assistant  overseer  shall  be  appointed  by  the  said  guardians  for 
each  of  those  districts,  and  that  the  salary  of  each  such  district  assistant 
overseer,  and  the  amount  of  security  which  shall  be  required  from  him, 
shall  be  such  as  are  respectively  set  down  in  the  said  Schedule  opposite 
to  the  districts  to  which  be  shall  be  appointed. 

And  we  do  hereby  further  order  and  declare  that  the  salary  of  each 
such  district  assistant  overseer  shall  be  chargeable  upon  the  parishes. 
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1846.       They  pointed  out  in  their  orders  the  duties  of  overseers 
Towns  end's  ^^  making  and  collecting  rates  in    their   respective 

Case.  townships,  paying  charges,  and  also  paying  such 
sums  as  should  be  legally  called  for  by  the  guardians 
of  the  union,  and  other  matters ;  they  also  provided 
that  the  duty  of  the  district  assistant  overseer  should 
be  to  assist  the  overseers  of  each  township  within  his 
district.  The  orders  also  required  the  guardians  of 
the  union  to  take  proper  securities  from  the  district 
overseers. 

The  guardians  of  the  union  appointed  the  prisoner 
district  assistant  overseer  for  a  district,  which  included 
the  township  of  FarringtoUj  on  the  16th  of  April, 
1839,  which  appointment  was  confirmed  by  the  Poor 
Law  Commissioners,  on  the  26th  April,  1839. 

On  the  12th  November ^  1841,  the  prisoner,  with 
two  sureties,  executed  a  bond  (a)  to  the  guardians  of 

townships,  or  places  included  in  his  district,  and  that  each  of  those 
parishes,  townships,  or  places  shall  contribute  to  the  same  in  the  pro- 
portions set  down  opposite  to  the  same  in  the  said  Schedule. 

And  in  case  and  so  often  as  any  assistant  overseer  appointed  in  pur- 
suance of  this  order  shall  die  or  resign,  or  be  removed,  the  guardians  of 
the  said  union  shall,  as  soon  as  conveniently  may  be,  proceed  in  like 
manner  to  a  new  appointment. 

And  the  duties  of  the  said  assistant  overseers  for  the  township  of 
Preston,  and  of  the  district  overseers  to  be  appointed  as  aforesaid,  shall 
be  such  as  are  set  forth  in  our  order,  bearing  date  the  seventh  day  of 
June,  in  the  year  one  thousand  eight  hundred  and  thirty-eight,  excepting 
always  such  of  the  said  duties  as  shall  be  assigned  by  the  guardians  to 
the  general  assistant  overseer  appointed  for  the  said  union  as  aforesaid. 

(Signed)  J.  G.  S.  Lbfbvbs, 

G.  C.  Lewis. 

(a)  Copy  Bond  for  the  due  performance  of  the  office  of  assistant  overseer. 
Know  all  men  by  these  presents,  that  we  Joseph  Townsend,  dis- 
trict Assistant  Overseer,  James  Pickering,  Fishergate,  Preston^ 
Innkeeper,  and  Richard  Whittle,  Bridge  End,  Penwortham, 
Innkeeper,  are  jointly  and  severally  held  and  firmly  bound  to 
the  guardians  of  the  poor  of  the  Preston  Union,  in  the  county 
of  Lancaster,  in  the  sum  of  two  hundred  pounds,  to  be  paid 
to  the  said  guardian  or  their  certain  attorney,  successors  or 
assigns,  for  which  payment  to  be  well  and  faithfully  made  we 
bind  ourselves  jointly,  and  each  of  us  bindeth  himself  severally, 
our  and  each  of  our  heirs,  executors  and  administrators,  and 
every  of  them,  firmly  by  these  presents.  Sealed  with  our 
several  and  respective  seals.    Dated  this  twelfth  day  of  No- 
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the  union,  reciting  the  orders  of  the  commissioners    '  ig46. 
and    his    appointment,   conditioned   to   perform   his  xownsbnd's 
duties,  to  render  true  accounts  when  required  by  the        Caae. 
guardians  or  commissioners,  so  as  to  shew  the  exact 
balances  in  his  hand  ;    to   keep  such   books  as  the 
guardians  or  commissioners  should  direct,  and  when 


vember,  in  tbe  year  one  thousand  eight  hundred  and  forty-one, 
and  in  the  fourth  year  of  the  reign  of  her  Majenty  Queen 
Victoria  First. 

Whereas  under  and  by  virtue  of  an  order  bearing;  date  the  seventh  day 
of  June,  one  thousand  eight  hundred  and  thirty-eight,  under  the  hands 
and  seal  of  the  poor  law  commissioners,  it  was  ordered  and  directed  that 
the  guardians  of  the  Preston  Union,  in  the  county  of  Lancaster,  should 
appoint  so  many  persons  as  the^  should  think  fit  to  be  an  assistant  over- 
seer or  overseers  of  the  said  union,  and  should  determine  the  townships 
and  places  for  which  they  should  act ;  and  it  was  further  ordered,  that 
the  duty  of  the  assistant  overseers  should  be,  among  other  things,  to 
assist  the  overseers  in  making,  assessing,  and  collecting  all  rates  which 
should  be  necessary  for  the  relief  of  the  poor,  and  for  defraying  all  other 
charges  and  expenses  which  by  law  now  or  hereafter  may  be  chargeable 
on  the  same. 

And  whereas  by  another  order  bearing  date  the  twenty-eighth  day  of 
March,  one  thousand  eight  hundred  and  thirty-nine,  the  said  poor  law 
commissioners  did  order  that  certain  townships  of  the  said  union  should 
be  formed  into  four  districts,  as  is  set  forth  in  the  Schedule  thereunto 
annexed,  and  that  one  district  assistant  overseer  should  be  appointed  by 
the  said  guardians  for  each  of  those  districts.  And  whereas  one  of  those 
districts  is  numbered  2,  and  comprises  the  townships  of  Penwortham, 
Longton,  Button,  Farrington,  Much  Hoole,  Little  Hoole,  and  Howick, 
and  by  the  said  order  it  was  ordered  that  the  duties  of  the  said  district 
assistant  overseer  should  be  such  as  were  set  forth  in  the  said  order  of 
the  seventh  day  of  Jwe,  1838. 

And  whereas  at  a  meeting  of  the  said  guardians  held  on  the  sixteenth 
day  of  April,  1839t  Joseph  Tovmsend  was  duly  appointed  a  district 
assistant  overseer  for  the  said  district  No.  2,  and  he  was  requit'ed  by  the 
said  guardians  to  enter  into  a  bond,  with  two  proper  sureties,  for  the 
proper  discharge  of  the  duties  of  his  office,  and  he  hath  requested  above 
Dounden  James  Pickering  and  Richard  Whittle,  to  join  with  him  as 
sureties  in  the  above  written  bond,  subject  to  the  condition  hereunder 
written,  to  which  they  have  assented,  and  the  said  guardians  have 
agreed  to  accept  of  them  as  such  sureties  for  the  said  Joseph  Townsend 
accordingly. 

Now  the  condition  o^the  within  written  obligation  is  such,  that  if  the 
above  bounden,  Joseph  Tovmsend,  shall,  during  his  continuance  in  the 
said  office  of  district  assistant  overseer  for  the  district  No.  2,  well  and 
truly  fulfil  the  duties  herein  set  forth,  and  also  shall,  when  thereunto 
required  by  the  said  guardians  or  by  the  said  poor  law  commissioners,  or 
as  the  said  guardians  or  poor  law  commissioners,  may  direct,  render  a  full, 
lust,  and  true  account  ot  the  monies  from  time  to  time  received,  and  paid 
by  the  said  Joseph  Townsend,  as  such  district  assistant  overseer,  so  that  the 
exact  amount  collected  by  him,  and  the  balance,  if  any,  remaining  in  his 
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1846.       required  by  the  guardians  or  commissioners,  to  hand 

TowNSBND'g  ^^^^»  pay i.  or  distribute  amongst  such  parties  as  may 

Case.       be  entitled  to  the  same,  all  monies  and  things,  being 

the  property  of  any  of  the  townships  comprised  in  the 

said  district,  or  of  the  guardians  in  respect,  thereof,  or 

of  the  respective  overseers. 

Mr.  Robert  Lowe  was  treasurer  of  the  Preston 
Union,  and  a  banker  at  Preston.  He  stated  that  an 
account  was  kept  with  him  by  the  overseers  of  the 
township  of  Farrington  in  their  own  names^  to  the 
credit  of  which  all  monies  paid  in  by  the  overseers  or 
by  the  prisoner  on  account  of  that  township  were 
carried.  That  the  monies  were  drawn  out  by  cheques 
of  the  overseers,  sometimes  countersigned  by  the 
prisoner,  sometimes  not;  but  never  by  any  cheque  of 
the  guardians  of  the  union. 

A  rate  was  made  on  the  township  of  Farrington,  in 
consequence  of  a  call  from  the  guardians,  which  was 

bands  may  clearly  appear,  and  shall  provide  and  keep  such  books  and  ac- 
counts as  are  or  shall  be  required  by  the  orders  and  directions  of  the  said 
guardians,  or  by  the  rules,  orders,  and  regulations  of  the  said  poor  law 
commissioners,  and  also  when  required  by  the  said  guardians  or  b^  the  said 
poor  law  commissioners  during  his  continuance  in  office,  or  on  his  resign- 
ing or  being  removed  from  the  same,  or  his  executors  or  administrators,  in 
the  event  of  his  death,  shall  produce  and  hand  over  to  the  said  guardians, 
or  to  such  person  or  persons  as  they  may  appoint,  or  to  the  successor 
in  office  of  the  said  Joseph  Tovmsend,  such  books,  accounts,  and 
vouchers,  and  hand  over,  pay,  or  distribute  to  and  amongst  such  parties 
as  may  be  entitled  to  the  same,  all  and  every  the  balances,  monies,  mat- 
ters, and  things,  being  the  property  of  anv  of  the  several  townships  and 
places  comprised  in  the  said  district,  or  oi  the  said  guardians  in  respect 
thereof,  or  of  the  respective  overseers  or  other  officers  of  such  townsnips 
or  places,  or  of  the  said  union  which  shall  be  or  shall  have  been,  at  the 
time  of  his  death,  in  his  custody,  possession  or  power,  in  virtue  of  his 
said  office  or  otherwise  howsoever,  and  also  shall  when  required  verify 
such  books  and  accounts  and  every  part  thereof  on  oath,  or  subscribe  a 
declaration  to  the  truth  thereof  in  manner  provided  by  law,  then  and  in 
such  case  the  above  written  bond  or  obligation  shall  be  void. 


Joseph  Towns bnd,  (L.  8.) 


Signed,  sealed,  and  delivered  by  the 
above  bounden  Joseph  Toumsend, 

James    Pickering,'  and    Richard  S  JaMbs  Pickbbin«,  (£.  S,) 
Whittle,  in  the  presence  of  J    Richard  Whittlb,  (L.  S.) 

Joseph  Thackeray,  Clerk,  J 
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signed    by  the  overseers  and  by  the  prisoner,  and       1846. 
bears  date  27  th  NwembeTj  1845.  Townsend's 

It   was    proved    that    the    prisoner   had  received       ^'**®- 
monies  from  three  different  rate  payers  in  respect  of 
that  rate,  and  had  embezzled  them. 

For  the  prisoner,  it  was  contended,  that  he  was  not 
clerk  or  servant  to  any  one,  but  an  assistant  overseer, 
an  independent  officer,  known  to  the  law  by  virtue  of 
the  statute  59  Geo.  3,  c.  12,  s.  7,  though  not  indeed 
appointed  under  that  act,  nor  having  the  precise  / 
authority  conferred  by  that  act- 

The  learned  Judge  thought  that  the  name  '*  assistant 
overseer"  amounted  to  nothing,  and  that  he  must  be 
taken  to  be  a  paid  officer  appointed  under  the  4  &  5 
Wm.  4,  c.  76,  s.  46,  to  whom  the  commissioners  thought 
fit  to  give  that  name,  there  being  no  clause  in  any  act 
which  enables  the  commissioners  or  guardians  by  their 
order,  to  appoint  assistant  overseers  with  like  powers 
as  those  appointed  under  59  Geo.  3,  c.  12. 

It  was  then  urged,  that  if  he  was  clerk  or  servant  to 
anyone  he  must  be  so  to  the  guardians  of  the  union 
to  whom  he  had  given  bond,  and  to  whom  he  was 
answerable  by  the  condition  of  that  bond,  and  not  to 
the  overseers  of  the  township  to  whom  he  did  not 
appear  to  be  answerable,  and  who  had  no  control  over 
him. 

The  learned  Judge  thought  that  view  of  the  case 
right,  and  that  he  must  be  considered  as  servant  to  the 
guardians  of  the  union. 

It  was  then  objected,  that  he  did  not  receive  the 
money  by  virtue  of  his_  employment  of  servant  to  the 
guardians,  or  if  he  did,  that  he  did  not  receive  it  **  for 
and  on  account  of  the  guardians  of  the  union." 

That  the  guardians  of  the  union  had  nothing  to  do* 
with  the  sums  collected  for  the  rates  of  any  particular 
township,  but  those  sums  were  received  for  and  oa 

VOL.  I.  o 
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1846.       account  of  the  overseers  of  the  townships,  and  indeed 

Townsemd's  ^^^  ^^^  ^^  account  of  the  prisoner  himself,  if  he  is  to 

Case.       be  considered  as  an  overseer ;  and  that  this  is  the  more 

apparent,  from  the  account  with  the  treasurer  being 

kept  in  the  names  of  the  overseers  only, — not  of  the 

overseers  and  the  prisoner — nor  of  the  guardians. 

The  learned  Judge  inclined  to  be  of  this  opinion, 
but  directed  a  verdict  of  guilty  to  be  entered  on  the 
tenth,  eleventh^  and  twelfth  counts,  and  reserved  the 
case  for  the  opinion  of  the  Judges,  whether  such 
verdict  could  be  supported. 

It  may  be  added,  that  a  summary  remedy  is  given 
by  4  &5  Wm.  4,  c.  78,  s.  97,  under  which  the  prisoner 
was  then  in  custody  in  respect  of  embezzlements  from 
other  townships. 

The  case  was  argued  before  all  the  Judges,  except 
Alderson  B.,  Maule  J.,  Coleridge  J, 

Edward  James  for  the  prisoner. 

The  Stat.  7  &  8  Geo.  4,  c.  29,  s.  47  (a),  makes  it  a 
felony  for  a  clerk  or  servant  to  receive  his  master's 
money,  by  virtue  of  his  employment  as  servant,  and 
embezzle  it.  Two  things  are  necessary  (o  make  up  the 
offence.  1 .  The  money  embezzled  must  be  the  master's. 
2.  It  must  be  received  by  virtue  of  the  receiver's 
employment  as  servant  to  the  person  whose  money  is 
embezzled.  Now  here,  admitting  the  prisoner  to  have 
been  the  servant  of  the  guardians,  he  did  not  embezzle 
the  money  of  the  guardians,  but  that  of  the  overseers  ; 
and  he  did  not  receive  it  by  virtue  of  his  employment 
as  servant  to  the  overseers,  for  he  was  not  their  servant 


(a)  Sect.  47.  "  If  any  clerk  or  servant,  or  any  person  employed  for  the 
purpose  or  in  the  capacity  of  clerk  or  servant,  shall,  by  virtue  of  such 
employment,  receive  or  take  into  his  possession  any  chattel,  money,  or 
valuable  security,  for  or  in  the  name  or  on  the  account  of  his  master,  and 
shall  fraudulently  embezzle  the  same,  or  any  part  thereof,  every  such 
offender  shall  be  deemed  to  have  feloniously  stolen  the  same  from  his 
master,"  &c.  &c. 
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Nor  did  he  receive  it  by  virtue  of  his  employment  as       1846. 
clerk  or  servant  to  the  guardians  ;  for  bis  appointment  town8bnd'9 
was  not  made  for  that  purpose.  ^^®* 

First.  The  money  was  the  property  of  the  guardians^ 
not  of  the  overseers. 

The  money  bad  been  received  by  the  prisoner  from 
one  of  the  rate  payers,  on  behalf  of  the  overseers  of  the 
township.  His  duty  was  to  pay  it  over  to  the  overseers 
or  their  banker;  when  deposited  in  the  bank,  it  still 
continued  to  be  the  property  of  the  overseers.  The 
money  was  always  drawn  out  by  them,  or  by  a  cheque 
drawn  by  them,  countersigned  by  the  assistant 
overseer.  Therefore  the  money  belonged  to  the 
overseers,  anS  remained  their's  till  paid  over  to  the 
guardians  or  to  some  one  on  their  behalf.  Had  it 
been  drawn  out,  for  the  purpose  of  being  paid  over  to 
/the  guardians,  it  might  then  perhaps  be  considered  the 
money  of  the  guardians.  But  this  had  not  been  done. 
Under  stat.  4  &  5  Wfn.  4,  c.  76.  It  was  held  that  the 
guardians  could  not  appoint  a  collector.  Then  stat. 
2  &  3  Vict.  c.  84,  was  passed,  enabling  them  to  do  so  ; 
and  the  prisoner  was  appointed  under  that  act  to  assist 
the  overseers  in  collecting  their  monies. 

The  stat.  65  Geo.  3,  c.  137,  s.  1,  shews  that  the 
money  was  vested  in  the  overseers  for  the  time  being ; 
and  to  prevent  the  difficulties  of  proof,  it  authorised 
the  laying  of  the  property  in  the  overseers  without 
naming  them. 

Suppose  the  guardians  to  call  on  the  overseers  to  levy 
a  rate,  n;iany  things  have  to  be  done  with  the  money 
before  it  can  be  handed  over  to  the  guardians.  (See 
a  list  of  charges  on  the  poor  rate^  published  by  authority 
of  the  Poor  Law  Commissioners,  1st  Marchy  1836, 
Bum* 8  Just.  vol.  4,  p.  1022,  28th  Ed.)  It  cannot  be 
assumed  that  the  overseers  will  levy  a  peculiar  rate 
for  a  particular  purpose  named  by  the  Board  of  Guar- 

o2 
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1846.       dians,  but  a  general  rate  for  all  purposes,  and  make 
TowN8BND*8  P^opcr  payments  out  of  it  before  the  money  is  paid  over 
Caae.       to  the  guardians. 

Suppose  the  prisoner  to  have  collected  the  money, 
and  given  notice  to  the  overseers  that  he  had  done  so, 
but  claimed  to  hold  the  money  as  his  own,  the 
overseers  could  maintain  an  action  for  money  had  and 
received ;  the  guardians  could  not.  If  sued  by  them, 
he  could  plead  that  he  did  not  receive  the  money  to 
their  use,  but  to  that  of  the  overseers. 

Secondly.  He  did  not  receive  the  monies  by  virtue 
of  his  employment  as  servant  to  the  guardians.  It  is 
true  that  he  happened  to  be  their  servant  for  some 
purposes ;  but  it  must  be  proved  that  he  received  the 
money,  by  virtue  of  his  employment,  as  servant  for 
that  very  purpose.  Otherwise,  he  is  not  such  a  clerk 
or  servant  as  is  contemplated  by  the  statute.  ^ 

R.  v.  Sparsholty  4  Ad.  &  E.  491,  is  in  some  respects 
a  similar  case.  There,  a  turnkey  was  hired  by  the 
justices,  but  under  the  control  of  the  keeper  of  the 
bridewell ;  and  he  was  held  to  be  servant  to  neither. 
Here  the  prisoner  was  appointed  by  the  guardians  to 
assist  the  overseers.  How  can  it  be  said  that  he  was 
servant  of  the  guardians,  when  he  was  employed  in 
collecting  the  money  of  the  overseers  ? 

In  a.  V.  Squire^  R.  &  R.  349.  The  prisoner  was 
held  to  be  servant  of  the  overseers,  the  money  was 
their  property.  In  R.  v.  Ward,  2  Russell,  Greaves' 
ed.  176,  the  prisoner  acted  as  servant  to  the  overseers, 
and  the  money  embezzled  was  their's. 

Atherton  for  the  Crown. 

1.  The  prisoner  was  the  servant  of  the  guardians, 
they  were  his  masters.  2.  The  money  was  received 
by  him  as  the  servant  of  the  guardians. 

^*  Servant,"  is  a  word  of  indefinite  meaning,  not  a 
term  of  art;  therefore,  the  meaning  of  it,  in  any  par- 
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ticular  case,  must  be  ascertaiDed  by  the  context,  and       1846. 
the  circumstances  of  the  case  itself.    The  language  of  townbbnd's 
the  statute,  7  &  8  Geo.  4,  c.  29,  s.  47,  is  very  general,        Case. 
**  in  the  capacity  of  clerk  or  servant ;"  therefore,  it 
seems  to  have  been  intended  that  the  term  should  not 
be  construed  very  strictly. 

Lord  Denman. — None  of  the  counts  put  it  in  that 
way. 

Atherton.  No  ;  but  that  is  rather  a  gloss  put  on  the 
term  by  the  act  itself.  The  word  "  servant"  describes  - 
every  sort  of  servant  from  the  Chancellor  downwards. 
I  shall  shew  that,  b}'  the  statute  and  orders  of  the 
Poor  Law  Commissioners,  founded  on  that  statute, 
the  relation  between  the  prisoner  and  the  guardians 
was  that  of  servant.  In  pursuance  of  stat.  4  &  5  Wm.  4, 
c.  76,  s.  46,  the  Poor  Law  Commissioners  issued  an 
0  order  to  the  board  of  guardians  to  appoint  a  district 
assistant  overseer.  The  guardians  accordingly  qp- 
painted  the  prisoner ;  and  not  only  was  the  appoint- 
ment vested  in  the  guardians,  but  he  was  employed  by 
them,  on  which  fact  great  stress  has  usually  been 
laid ;  and  employed  by  them  in  the  capacity  of  servant. 
The  order  of  the  commissioners  (7th  June^  1838),  de- 
fines the  duty  of  the  overseers,  and  of  the  assistant 
overseer.  The  prisoner  was  the  assistant  overseer  of  a 
township :  his  duties  were  those  of  collecting  monies, 
giving  receipts,  and  accounting  to  the  guardians. 
Further,  as  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  47,  men- 
tions a  master  as  well  as  a  servant,  it  here  appears, 
that  the  board  of  guardians  stood  in  the  relation  of 
masters  to  the  prisoner.  1.  He  was  bound  to  obey 
them,  (see  stat.  4  &  5  Wm.  4,  c.  76.  s.  95).  2.  His  salary 
is  to  be  paid  by  and  recoverable  from  them,  (same 
stat.  s.  46).  3.  The  monies  collected  by  the  prisoner 
are  collected  for  the  guardians ;  to  whom  alone  he 
was  to  pay  over  and  account  on  request,  (see  same 
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1846.       Stat.  89.  38,  54 ;  order  of  commissioDers  as  to  duties 
Townbbnd's  of  assistant  overseer;  and  his  bond  to  the  guardians). 
Case.  Parke  B. — ^The  difficulty  is  to  shew  that  this  money 

is  received  on  account  of  the  guardians. 

Atherton.  I  mean  to  contend,  that  if  the  money 
is  received  in  any  way  on  their  account,  it  is  an 
embezzlement. 

Patteson  J. — Supppse  A.  told  jB.  to  go  and  receive 
money  for  C.  ? 

Atherton,  As  between  the  master  and  servant,  I 
should  contend  it  was  the  master's.  Suppose  a  land- 
lord orders  his  steward  to  collect  his  rent,  and  the 
steward  tells  his  servant  to  do  it,  and  the  servant 
embezzles  it,  that  would  be  an  embezzlement  of  the 
money  of  the  landlord.  It  is  quite  sufficient  in  this 
case,  that  the  prisoner  was  to  pay  over  the  net  pro- 
ceeds of  the  rate,  after  deducting  the  sums  which  were 
to  be  applied  to  other  purposes.  It  is  like  the  case  of 
a  traveller  for  a  mercantile  house ;  he  incurs  various 
expenses  in  the  course  of  his  business,  and  may  repay 
himself  the  amount  of  such  expenses  out  of  the  monies 
received  by  him ;  he  will  have  to  pay  over  only  the 
balance,  which  will  be  the  net  proceeds,  to  his 
employers ;  but  he  will  be  bound  to  account  for  the 
gross  receipts.  So  here,  it  makes  no  difference, 
whether  the  prisoner  had  to  pay  over  all  the  money 
collected  to  the  guardians;  at  all  events,  he  was 
bound  to  account  for  it  all.  It  is  clear,  that  the  mere 
fact  of  a  servant  having  to  pay  over  a  balance,  does 
not  prevent  the  whole  sum  being  received  for  his 
master.  JR,  v.  Hartley ,  R.  &  R.  139 ;  R.  v.  Hoggins, 
Id.  145. 

I  admit  that  there  are  certain  points  which  may  at 
first  sight  seem  to  be  against  the  above  view  of  the 
case.  I  shall  shew  that  they  are  not  so.  1.  It  is 
said  the  guardians  are  not  volunteers  in  making  the 
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appointment:  that  by  the  stat.  4  &  5  Wm.  4,  c.  76,  1840. 
s.  46,  the  commissioners  are  empowered  to  direct  the  town8bnd'« 
guardians  to  make  the  appointment;  but  that  is  ante-  Case. 
cedently  to  any  relation  existing  between  the  parties, 
and  even  in  that  point  of  view  the  guardians  are  com- 
pelled to  hire  and  employ  the  assistant  overseer  as  a 
servant.  2.  The  commissioners  have  a  power  of 
dismissal  under  sect.  48.  But  the  question  is  as  to 
the  nature  of  the  relation  while  it  exists— that  is, 
previously  to  dismissal.  3.  A  punishment  for  em- 
bezzlement is  provided  by  sect.  97,  which  it  is  con- 
tended would  be  needless,  if  the  prisoner  were  a 
servant  of  the  guardians,  as  he  would  already  be 
punishable  under  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  47. 
But  sect.  97  is  in  its  terms  a  cumulative  provision, 
and  may  be  framed  with  the  express  view  of  meeting 
cases  which  it  might  be  doubted  whether  the  general 
act  would  reach.  4.  It  is  said  the  prisoner  was  not 
a  servant,  because  he  was  a  paid  officer;  but  very 
little  stress  can  be  laid  on  a  phrase  of  such  vague 
import ;  it  by  no  means  follows  that  he  is  not  also  a 
servant.  The  interpretation  clause,  sect.  109,  applies 
the  term  paid  officer  to  so  many  persons  that  it  is 
impossible  to  construe  it  so  as  to  exclude  the  notion 
of  servant,  though  there  may  be  a  difficulty  in  drawing 
a  line  between  a  servant  and  an  officer.  The  cases 
shew  that  though  sect.  97  is  penal,  the  Courts  have 
adopted  the  view  of  the  relation  being  that  of  a 
servant.  H.  v.  Beacallj  1  Moody,  Cr.  C.  15,  is  ^ 
important,  because  the  prisoner  there  was  a  defined 
officer,  a  steward,  whom  the  guardians  and  directors 
were  required  to  appoint;  and  though  no  point  was 
there  decided  relative  to  the  present  discussion,  it  was 
not  contended  that  the  prisoner  was  not  a  servant  of 
the  guardians.  72.  v.  Callaghan^  8  C.  &  P.  154, 
shews  that  it  is  not  necessary  that  all  the  ordinary 
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J  846.  relations  of  master  and  servant  should  exist.  JR.  v. 
TowNBENc's  W^^^i  *^  Russell,  p.  176,  shews  that  the  Courts  have 
Caae.  not  adopted  a  narrow  construction  of  the  term  servant. 
If  then  he  is  servant  to  the  board  of  guardians,  it 
would  almost  necessarily  follow  that  the  money  is 
their's.  It  appears  that  when  the  guardians  want 
money,  they  issue  what  is  termed  "  an  order  for  call;" 
on  that  issues  ^'  a  warrant  for  call"  directed  to  the 
churchwardens  and  overseers ;  by  which  they  are 
ordered  to  pay  to  the  treasurer  of  the  union.  The 
prisoner  receives  the  money  under  this  warrant. 

Pollock  C.  B. — Is  the  money  applicable  to  no 
other  purpose  ?  If  a  gentleman's  servant  goes  to  a 
farmer  to  collect  rent,  and  the  farmer  says,  if  you  will 
go  to  A.f  B.  and  6^,  and  get  monies  from  them  owing 
to  me,  I  will  pay  you — would  he  be  the  servant  of 
the  landlord  for  that  purpose  ? 

Atherton.  I  shew  that  he  has  to  account  to  the 
board  of  guardians  for  all  the  money  he  collects,  and 
to  give  a  bond. 

Pollock  C.  B. — ^Yes,  to  give  a  bond  for  the  balance. 
The  bond  seems  required  in  contemplation  of  his 
receiving  money  not  the  property  of  the  guardians. 
The  bond  only  requires  him  to  pay  the  money  to  the 
persons  entitled.     Part  is  due  to  the  overseers. 

Parke  B. — It  is  not  received  on  the  account  of 
the  guardians,  * 

Atherton.  Unless  you  think  so,  from  the  fact  of 
their  being  empowered  to  require  him  to  receive  it, 
even  though  he  have  to  pay  it  over  to  the  overseers. 

Cur.  adv.  vult. 
MS.  Parke  B.  Afterwards  the  Judges  were  unanimously  of  opinion, 
that  the  money  received  by  the  prisoner  was  not  on 
the  facts  of  this  case  received  by  him  by  virtue  of  his 
employment  as  servant  to  the  guardians,  for  them^  or 
on  their  account ;  but  was  the  money  of  the  overseers. 
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REGINA  V.  JOHN  STONE.  184& 


The  prisoner  was  convicted  before  the  Right  Honour-  indictmcDt 
able  Baron  Pakke,  at  the  Spring  assizes  for  the  City  n  Geo.  4  and 
of  Norwicky  for  feloniously  uttering  a  forged  under-  J  ^"*8% 
taking  for  the  payment  of  money,   with  intent  to  for  uttering 
defraud  John  Copeman  and  othei^,  contrary  to  the  undemking 
statute  11  Geo.  4  and  1  Wm.  4,  c.  66,  s.  3.  for  the  pay- 

'  '  ment  of 

The  prisoner  (who  also  went  by  the  name  of  Robert  money. 
Phoenix)  applied  to  Messrs.  Copeman  and  Co.j  whole-  the  statute 
sale  grocers  at  Norwich^  for  goods  on  credit,  which  appii«8  as 
they  refused  to  supply  to  him,  unless  he  procured  the  written 
guarantee  of  his  father,  Taylor  Phoenix^  in  a  form  Se^aj^nent 
required  by  Messrs.  Copeman  and  Co. ,  of  money  by 

The  prisoner  came  a  few  days  afterwards,  and  as  to  a  like 
having  produced  the  required  guarantee  (which  was  Myment  by 
forged),  obtained  the  desired  credit.  the  supposed 

The  instrument  was  in  the  following  terms : —  instrument^ 

*^  To  Messrs.  Copeman  and  Sons^ 

of  Norwich 
**  Gentlemen  : — 

"  In  consideration  of  your  having  agreed  to  sell  to 
Robert  Phoenix,  my  son,  pf  Deepham^  in  the  county 
of  Norfolk,  goods  in  the  way  of  trade,  I,  the  under- 
signed Taylor  Phoenix,  of  Deepham,  do  hereby 
undertake  to  guarantee  to  you  the  due  payment  of 
and  for  all  such  goods  as  you  may  from  time  to  time 
sell  and  deliver  to  him  or  his  order,  whether  the  same 
be  sold  on  credit  or  otherwise,  notwithstanding  I  shall 
not  have  notice  of  any  neglect  or  omission  which  may 
happen  on  the  part  of  the  said  Robert  Phoenix  in  the 
payment  for  such  goods,  according  to  the  credit  that 
may  be  agreed  on  for  the  same. 

^'  But  so  as  my  liability  under  this  guarantee  or  en- 
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1846.  gagement  shall  not  at  any  time  or  in  any  event  exceed 
Stone's  ^^^  ^^™  ^^  ^^''»  provided  that  this  guarantee  or  enr 
Case.  gagement  may  be  withdrawn  at  any  time  after  the 
expiration  of  one  calendar  month,  next  following  a 
notice  in  writing  under  my  hand,  of  my  intention  to 
discontinue  or  determine  the  same.  Dated  this  29th 
day  of  October  J  1845. 

'*  Witness,  Taylor  Phoenix, 

*'  F.  Riddles  WORTH."  Deepham'* 

On  its  being  read,  it  occurred  to  the  learned  Baron, 
that  it  was  doubtful  whether  this  was  an  undertaking 
to  pay  money  within  the  meaning  of  the  statute,  inas- 
much as  the  instrument  did  not  purport  that  Taylor 
Phoenix  thereby  undertook  to  pay  any  money,  but 
only  that  Robert  Phoenix  should  pay,  and  in  that 
respect  the  cas^  differed  from  that  of  Regina  v.  Reidj 
2  Moody's  Crown  Cases,  62. 

The  learned  Baron  sentenced  the  prisoner  to  two 
years'  imprisonment,  but  reserved  the  question  for  the 
opinion  of  her  Majesty's  Judges. 

This  case  was  considered  by  Lord  Denman  C.  J., 
TiNDAL  C.  J.,  Pollock  C.  B.,  Alderson  B.,  Wil- 
liams J.,  Cresswell  J.,   Parke  B.,   Coltman  J., 

WiGHTMAN  J.,  PaTTESON  J.,  ErLB  J.,  PlaTT  B. 

MS.ParkeB.  They  were  unanimously  of  opinion,  that  an  under- 
taking by  a  supposed  party  to  the  instrument,  for  the 
payment  of  money  by  a  third  person,  was  within  the 
statute,  as  well  as  an  undertaking  for  the  payment  of 
money  by  the  supposed  party  himself. 
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REGINA  V.  LEVI  WARMAN.  1846. 


This  case  was  tried    before   Alderson  B.,   at    the -Ad  indict- 
Spring  assizes  for  the  county  of  Hertford,  upon  the  ™®°'  ^^^ 
coroner's  inquisition,  which  stated  that  Lem  Warman,  inflicting 
late  of,  &c.,  on,  &c.,  at,  &c.,  in  and  upon  Elizabeth  wound,  is 
Wamian,  then  the  wife  of  him  the  said  LemWarman.  supported  by 

proof  of  a 

in  the  peace  of  God,  and  of  our  said  lady  the  Queen,  oiow,  which 
then  and  there  being  feloniously,  wilfully,  and  of  his  i^nternaf" 
malice  aforethought,  did  make  an  assault,  and  that  *>rf ach  of  the 

.1  .  1     T-      .   TT?  -1  .       .  **^"°»  though 

the  said  Item  Warman,  with  a  certain  mstrument,  externally 
called  a  swingle,  made  of  wood,  iron,  and  leather,  of  ^nuZl^lT}^ 
the  value  of  fourpence,  which  the  said  Levi  Warman  pearances  of 
then  and  there  had  and  held  in  both  his  hands  her  the  Quare, 
said  Elizabeth  Warman,  in  and  upon  the  right  side  of  ^^^f/^^^^^^^ 
the  head  of  her  the  said  Elizabeth  Warman^  then  and  ^©"^  have 
there  feloniously,  wilfully,  and  of  his  maKce  afore-  dent  in  an 
thought,  did  hit  atid  strike,  and  that  the  said  Levi  l^^^lf "fj  , 

_^     *^     '  .  '       ^  on  the  statute 

Warman  did  then  and  there  give  unto  her  the  said  for  cutting  or 
Elizabeth  Warman,  with  the  instrument  aforesaid  in  ^th°int«itto 
and  upon  the  right  side  of  the  head  of  her  the  said  m^''der,&c.? 
Elizabeth  Warman,  one  mortal  wound  of  the  length  of 
one  inch,  and  of  the  depth  of  half  an  inch,  of  which 
said  mortal  wound  she  the  said  Elizabeth  Warman 
then  and  there  instantly  died,  and  so  the  jurors  afore- 
said, &c.,  do  say  that  the  said  Levi  Warman,  her  the 
said  Elizabeth  Warman,  in  manner  and  form  aforesaid 
feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  kill  and  murder,  &c.  At  the  trial,  the  learned 
Baron  reserved  a  point  whether  the  mode  of  death 
described  in  the  inquisition  was  sufficiently  proved  by 
the  evidence.  According  to  the  testimony  of  the 
witnesses,  the  death  had  been  eflfected  by  a  single  blow 
on  the  head  of  the  deceased,  given  by  a  piece  of  wood, 
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1846.       aod  the  surgeon  described  the  injury  arising  therefrom 
Wabman's   ^^  follows : — **  I  found,  on  examining  the  head,  no 

Case.  external  breach  of  the  skin — I  found  a  collection  of 
blood  in  the  back  part  of  the  head;  she  died  from 
extravasation  of  blood  which  pressed  on  the  brain ; 
on  examining  and  cutting  the  scalp  I  found  a  collec- 
tion of  blood  between  the  scalp  and  the  cranium,  just 
above  the  spot,  when  within  the  cranium  I  found  the 
pressure  on  the  brain ;  I  call  that  a  contused  wound 
with  effusion  of  blood,  that  is  the  same  thing  as  a 
bruise.  The  internal  part  of  the  skin  was  broken, — 
medically,  we  call  the  breaking  of  the  skin,  whether 
broken  externally  or  internally,  a  wound." 

Regina  v.  Smith,  8  Car.  &  P.  173,  was  mentioned 
to  the  learned  Baron  as  an  authority  in  point  (a). 
He  thought  that  it  was  so,  and  further,  that  this  being 
a  case  of  homicide  it  was  sufficient  if  the  mode  of  death 
was  substantially  proved  as  laid  ;  and  that  here  the 
death  was  sufficiently  shewn  to  have  arisen  from  a 
stroke  feloniously  given  by  an  instrument  held  by  the 
prisoner,  and  that  whether  that  stroke  produced  the 
death  by  inflicting  a  wound  or  a  bruise  was  unim- 
portant. 

The  prisoner  was  convicted  of  manslaughter,  and 
transported  for  twenty  years.  The  learned  Baron 
reserved  the  case  for  the  opinion  of  the  Judges. 

This  case  was  considered  by  Lord  Denman  C.  J., 

TiNDAL  C.  J.,  Pollock  C.  B.,  Alderson  B.,  Wil- 

,  LiAMS  J.,  Cresswell  J.,   Parke  B.,   Coltman  J., 

WiGHTMAN  J.,  PaTTESON  J.,  ErLE  J.,  PlATT  B. 

MS.  Parke  B.       AH  thought  that  this  internal  wound  was  a  sufficient 
wound  to  support  the  allegation  in  the  indictment, 

(a)  Id  that  case  a  blow  was  given  with  a  hammer  on  the  face,  which 
broke  the  lower  jaw  in  two  places ;  the  skin  was  broken  internally,  but 
not  externally^  and  there  was  not  much  blood  :  Parks  J.,  on  consulting 
with  Lord  Denman  C.  J.,  held  the  offence  to  come  within  stat.  7  Wm,  4 
and  1  Vict.  c.  85. 
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whether  it  would  have  been  so  or  no  in  an  indictment  1846. 

on  the  statute  for  cutting  or  wounding  with  intent  to  warman's 

murder,  &c.  ^^®- 


REGINA  V.  EDWARD  BIRCH  AND  ANOTHER.      j846. 


At  the  Liverpool  assizes  on  the  27th  March,  1846,  A.  indicted 
Edward  Birch  and  James  Hardy  were  tried  before  Mr.  'nie%%  acl 
Justice  Patteson,  on  an  indictment  which  charged  quitted  Wm 
them  with  robbing  together  one  Charles  Dailey^  on  the  beiy,  and 
1 7th  January,   \MQ,  at  Manchester^  and  violently  ^uyof"* 


"a 


Stealing  from  his  person  one  watch,  one  watch  guard,  cw»»»^      „ 
and  twelve  shillings,  his  property.  Held,  such 

They  pleaded  not  guilty.'  ^fii 

The  prosecutor  did  not  appear,  and  the  proof  as  to  ^tat.  i  Vict, 
the  felony  failed ;  but  a  witness  was  called  who  saw 
the  prosecutor  on  the  ground  on  the  night  in  question, 
and  several  persons  about  him,  abusing  him  very 
much,  and  amongst  these  she  distinctly  recognised 
the  prisoner  Birch,  and  saw  him  strike  the  prosecutor 
several  times  about  the  head  whilst  he  was  so  lying 
upon  the  ground. 

Hardy  she  would  not  speak  to. 

There  were  other  witnesses  called,  with  the  view  of 
shewing  that  Dailey  had  been  robbed  at  this  time,  but 
none  of  them  saw  the  transaction. 

The  jury  acquitted  Hardy,  and  found  Birch  guilty 
of  an  assault. 

The  learned  Judge  asked  them  whether  they  found 
that  the  assault  was  with  intent  to  rob.  They  replied 
that  the  evidence  did  not  satisfy  them  on  that  point, 
and  that  they  found  him  guilty  of  a  common  assault 
only. 


i 
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1846,  The  learned  Judge  sentenced  the  prisoner  to  six 

^wcH^  months'  imprisonment,  ,and  reserved  the  question, 
Case.  whether,  upon  this  indictment,  the  prisoner  could  be 
convicted  of  a  common  assault. 
MS.  Parke  B.  The  Judges  considered  this  case,  and  the  several 
authorities  referred  to  in  Mr.  Greaves'  edition  of  Rus- 
sell's Criminal  Law,  vol.  1,  p.  778,  &c.,  and  his  note, 
p.  782,  and  they  were  unanimously  of  opinion,  that 
the  prisoner  was  properly  found  guilty  of  an  assault 
on  this  indictment,  which  in  fact  contained  a  charge 
of  an  assault  expressly,  and  was  not  merely  for  robbing 
the  prosecutor.  The  llth  section  of  1  Vict.  c.  85, 
directs,  that*  at  the  trial  of  any  person  for  any  of  the 
offences  thereinbefore  mentioned,  or  for  any  felony 
whatsoever,  when  the  crime  charged  shall  include  an 
assault  against  the  person,  the  jury  may  acquit  of 
the  felony  and  find  a  verdict  of  guilty  of  an  assault,  if 
the  evidence  should  warrant  such  finding.  The  Judges 
thought,  upon  consulting  all  the  authorities,  that  this 
enactment  was  not  to  be  confined  to  cases  where  the 
prisoner  committed  an  assault  in  the  prosecution  of  an 
attempt  to  commit  a  felony,  nor  was  it  to  be  extended 
to  all  cases  in  which  the  indictment  for  a  felony  on 
the  face  of  it  charged  an  assault.  But  they  were  of 
opinion,  that  in  order  to  convict  of  an  assault  under 
this  section,  the  assault  must  be  included  in  the  charge 
on  the  face  of  the  indictment,  and  also  be  part  of  the 
very  act  or  transaction  which  the  Crown  prosecutes  as 
a  felony  by  the  indictment. 

And  it  was  suggested,  that  it  would  be  prudent  that 
all  indictments  for  felony,  including  an  assault,  should 
state  the  assault  in  the  indictment,  as  was  done  in  this 
case  (a). 

The  indictment  ran  thus : — 

Lancashire,  to  Wit.    The  Jurors  for  our  Lady  the  Queen,  upon  their 
oath  present,  that  Edward  Birch,  late  of  the  borough  of  Manchester,  in 


CROWN  CASES  RESERVED.  187 


THE  QUEEN  v.  MARY  GOODHALL.  1846. 


The  prisoner  was  indicted  before  Mr.  Justice  Colt-  Indictment 
MAN,  at  the  Spring  assizes  for  Nottingham,  upon  the  i  vict  c.  85, 
statute  1  Vict.  c.  85,  for  using:  a  certain  instrument  fo>^«8ingan 

'  p  ^  instrument 

with  intent  to  procure  the  miscarriage  of  a  woman  with  intent 

■t    cf         J  to  procure 

named  bnowaen.  miscarriage. 

The  woman,  on  whom  the  instrument   had    been  ^«^,im- 

'  ^  ,  matenal 

used,  died  shortly  after,  and  it  appeared  on  examina-  whether  or 
tion  of  the  body  after  death,  that  she  was  not  pregnant  "^s  ^xtg^^^ 
at  the  time  when  she  was  operated  upon.  ^*°*  *^  J^® 

It  was  objected  on  behalf  of  the  prisoner  that  such  instrument 
a  case  is  not  within  the  statute,  and  as  doubts  appear     ^°^  ""^  * 
to  have  existed  on  the  subject,  see   1   Russell,  673, 
note  {j)  (3rd  edition),  the  learned  Judge  postponed  the 
judgment,  and  requested  the  opinion  of  the  Judges. 

the  county  of  Lancaster^  labourer,  andJomes  Hardy,  late  of  the  same  place,  ' 
labourer,  on  the  Seventeenth  day  of  January,  in  the  year  of  our  Lord,  One 
thousand  eight  hundred  and  forty-six,  with  force  and  arms  at  the  borough 
aforesaid,  in  the  county  aforesaid,  in  and  upon  one  Charles  DaUey  then  and 
there  being,  did  togetner  feloniously  make  an  assault,  and  him  the  said 
Charles  DaUey  in  bodily  fear  and  danger  of  his  life  then  and  there  together 
fdoniously  did  put,  and  one  watch  of  the  value  of  three  pounos,  one 
watch  guard  of  the  value  of  one  shilling,  twelve  pieces  of  the  current 
silver  coin  of  the  realm  called  shillings,  of  the  value  of  one  shilling  each, 
and  four  pieces  of  the  current  silver  coin  of  the  r^m  caUed  sixpences, 
of  the  value  of  sixpence  each,  of  the  monies,  goods  and  chattels  of  the 
said  Charles  Dailey,  from  the  person  and  against  the  will  of  the  said 
Charles  DcaJey,  then  and  there  together  feloniously  and  violently  did 
steal,  take,  and  carry  away  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  Crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  at  the  general  quarter  sessions  of  the  peace  holden  by  adjournment 
at  Sdffordy  in  and  for  the  said  county,  on  the  sixth  day  oi  January ,  in  the 
third  year  of  the  reign  of  our  said  Ladv  the  Queen,  and  before  the  com^ 
mitting  of  the  said  felony,  for  which  ne  is  last  above  indicted,  the  said 
James  Hardy  was  convicted  of  felony,  and  that  the  said  felony  for  which 
the  said  James  Hardy  is  now  last  above  indicted,  was  committed^  by  him 
after  such  previous  conviction  of  him,  the  said  James  Hardy,  for  felony 
as  last  aforesaid,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown 
and  dignity. 

I 
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1846.  Afterwards  this  case  was  considered  by  Lord  Den- 

Goodhall'b  ^^n  C-  J-»  Tindal  C.  J.,  Pollock  C.  B.,  Parke  B., 

Case.  PaTTESON    J.,  WiLLIAMS   J.,    CoLTMAN   J.,    RoLFE    B.> 

Alderson  B,,  Erle  J.,  Platt,  B, 
MS.ParkeB.       All  were  of  opinion  that  under  this  indictment,  the 
fact  of  the  woman  not  being  pregnant,  at  the  time  of 
the  instrument  being  used,  was  immaterial. 


1846.  THE  QUEEN  v.  ELIZABETH  JONES. 


A.,  servant     At  the  Spring  assizes,  holden  at  Hereford^  a.  d.  1846^ 

?o?att?f' ^  before  Pollock  C.  B. 

post^ffice,  Elizabeth  Jones  pleaded  ffuilty  to  an  indictment 

and  received  o        •/ 

all  the  letters  under  the  Statutes  7  Wm.  4  and  1  Vict,  c  36,  s.  28  (a), 
^*^^he  de-  ^^^  Stealing  at  Ross^  from  an  officer  of  the  post-office, 
livered  them  a  post  letter,  the  property  of  her  Majesty's  Postmaster 

an  vo  xf  •  cz*     ^^  • 

ceptone,        (jrenerai. 

burned!^  Her  ^^^  prisoner  had  been  cook  in  the  employ  of  Mrs. 
motive  for  Garbett^  of  Upton  Bishop,  whose  service  she  wa& 
was  the  hope  about  to  leave,  having  herself  given  notice  to  do  so, 

Sg  in?""'  ^^^  "^^^  ^'"  ^^^^*y  ^5*^  a  ^^^'  Dangerfield,  of  Chelten- 

qmiiesres-  ham^  for  a  similar  situation;   Mrs.  Dangerfield  had 

character.  consented  to  employ  her  if  a  satisfactory  answer  from 

cen^'^nd  ^^®'  ^^^^^"  should  be  returned  to  a  letter,  to  be 

that  sup-  written  for  the  purpose  of  making  inquiries  respecting 

causd  to  he  a  necessary  ingredient  therein  (which  the  Court  did  not  admit)  there  was  a. 
sufficient  htcrvm  proved. 


(a)  Sect.  28.  *'  Every  person  who  shall  steal  a  post  letter  hag,  or  a  post  letter  from  k- 
post  letter  hag,  or  shall  steal  a  post  letter  from  a. post-office,  or  from  an  officer  of  the 
post-office,  or  from  a  mail,  or  shall  stop  a  mail  with  intent  to  roh  or  search  the  same,, 
shall,  in  England  and  Ireland,  he  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  shall  he  transported  heyond  the  seas  for  life."  By  sect.  40,  the  property 
may  he  laid  in  the  Postmaster  General, 
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her  character.     This  letter,  the  subject  of  the  present       i846. 
indictment,  was  written  by  Mra.  Dangerfield,  directed      jonbs's" 
to  Mrs,  GarbetU  and  posted  at  Cheltenham^  and  was        Case. 
from  thence  duly  forwarded  to  the  post-office  at  Ross. 

Mrs.  Garhett  having  found  fault  with  the  prisoner, 
for  allowing  the  friend  of  another  servant  to  breakfast 
in  the  kitchen  without  her  leave,  discharged  her  from 
her  service,  and  told  her  that  a  character  would  not  be 
given  to  her.  The  day  after  her  dismissal  she  went  to 
the  post-office  at  Ross^  and  there  applied  to  the  clerk 
on  duty  for  the  letter  from  Cheltenham^  addressed  to 
Mrs.  Garbetty  stating  that  she  was  a  servant  in  Mrs. 
Garbett's  employ,  and  that  Mrs.  Garbett  expected  a 
letter  from  Cheltenham  that  morning  which  she  was  to 
take  ;  but  upon  being  informed  that  the  one  letter  by 
itself  could  not  be  given,  she  first  took  from  the  office 
all  the  letters  for  Mr,  and  Mrs.  Garbett^  including 
that  written  by  Mrs.  Dangerfield^  the  subject  of  the 
present  indictment,  and  burnt  it;  but  delivered  the 
others  to  the  person  who  was  in  the  habit  of  conveying 
the  letters  from  the  Ross  post-office  to  the  inhabitants 
of  Upton  Bishopf  and  they  reached  Mr.  and  Mrs. 
Garbett  in  safety. 

The  question  for  the  opinion  of  the  Judges  was, 
whether  the  taking  and  destroying  of  the  letter  under 
these  circumstances  amounted  to  larceny. 

[All  the  Judges  were  present,  except  Coleridge  J., 
WiGHTMAN  J.,  and  Maule  J.] 

HuddUston  for  the  prisoner.  The  ofFence^must 
contain  all  the  ingredients  of  a  common  law  larceny ; 
it  must,  therefore,'  appear  to  have  been  committed 
lucri  causd.  The  evidence  shews  that  it  was  not  so, 
therefore  the  charge  is  not  made  out. 

The  word  "steal,"  in  sect.  28  of  the  statute  shews, 
that  the  offence  there  specified  must  contain  all  the 
ingredients  of  a  larceny  at  common  law.     In  the  first 

VOL.  I.  P 
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1846.       report  of  the  Criminal  Law  Commissioners,  p.  17,  it 
Jones's     ^^  ®^^^  indeed,  that  "the  ulterior  motive  by  which  the 
Case.       taker  is  influenced  in  despoiling  the  owner  of  bis 
property  altogether,  whether  it  be  to  benefit  himself  or 
another,  or  to  injure  any  one  by  the  taking,  is  imma- 
terial/'    But  this  is  stated  too  broadly.     For  all  the 
old  writers  agree  in  holding  lucti  causd   to  be  an 
essential  ingredient  in  larceny.    Blacksiones  Comm.  4, 
p.  231,  **  felonious,"  that  is,  done  animo  furandi^  or  as 
the  civil  law  expresses  it  hicri  causd.     Eyre  C.  B. 
Pears  case^  East  PI.  Cr.  c.   16,  s.  2,  defines  larceny 
to  be  "the  wrongful  taking  of  goods  with  intent  to 
spoil  the  owner  of  them  lucri  catisd.**     Grose  J.,  in 
delivering  the  opinion  of  the  twelve  Judges  in  Ham- 
moncCs  case,  Greaves's  Russell,  vol.  2,  p.  2,  says,  the 
true  meaning  of  larceny  is,  **  the  felonious  taking  the 
property  of  another  without  his  consent  and  against 
his  will,  with  intent  to  convert  it  to  the  use  of  the 
taker."     JEast  PI.  Cr.  2,  p.  553,  **  The  wrongful  or 
fraudulent  taking  and  carrying  away  by  any  person  of 
the  mere  personal  goods  of  another  from  any  place, 
with  a  felonious  intent  to  convert  them  to  his-  (the 
taker's)  own  use,  and  make  them  his  property,  without 
the  consent   of    the   owner."     The    true    meaning 
of  lucrum  is  a  gain  capable  of  pecuniary  measure- 
ment. Tbiswas  not  the  case  here.  The  cases  which  seem 
inconsistent  with  the  above  position  are  not  so  in  reality. 
For  in  M.  v.  Cabbage,  R.&R.  292,  although  the  majority 
of  the  Judges  held  lucri  causd  not  an  essential  ingredient 
in  larceny,  there  was  in  fact  a  very  great  advantage 
proposed  to  be  gained  by  the  taking  away  of  the  horse, 
and  one  which  admitted  of  pecuniary  measurement. 

Pollock  C.  B. — Suppose  the  prisoner  had  seen  the 
letter  lying  on  the  table  in  the  post-oflice,  and  had 
thrown  it  into  the  fire, — would  that  be  larceny? 

Huddleston.  No  ;  there  would  be  no  lucrum.  In 
R.    V.  Morjitty  R.  &  R.  307,  some  of   the   Judges 
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thought    that  there  ^as  evidence  of  a  lucri  causdy       1846. 
Conf.  in  lie  Jacklin^  1  New  Sess.  Cases,  280.  Jones's^ 

There  are  several  authorities  in  favourof  my  position.  Case. 
In  B.  v.  Blytofiy  Dick.  Quart.  Sess.  4th  Ed.  p.  202, 
n.  (/),  where  the  prisoner  indicted  for  larceny  threw 
several  articles  of  furniture  into  a  river,  in  which  they 
were  destroyed,  and  the  jury  found  that  this  was  done 
in  revenge  for  a  supposed  affront,  and  with  no  intention 
of  converting  the  goods  to  his  own  use,  the  Judge 
directed  an  acquittal. 

In  R.  V.  Richards,  1  C.  &  K.  532,  Tindal  C.  J. 
left  it  to  the  jury  to  say  whether  the  taking  was  *'to 
convert  it  to  a  purpose  for  his  own  profit."  R.  v. 
Crodjret/y  8  C.  &  P.  563,  is  conclusive  in  favour  of  the 
prisoner,  if  that  case  be  good  law.  There  Lord 
Abinqer  C.  6.,  held,  that  "if  a  person  from  idle 
curiosity,  either  personal  or  political,  opens  a  letter 
addressed  to  another  person,  and  keeps  the  letter,  that 
is  no  larceny,  even  though  a  part  of  his  object  may  be 
to  prevent  the  letter  from  reaching  its  destination. 

Further,  it  may  be  contended  with  some  reason,  that 
the  taking  here  was  a  taking  of  her  own  letter  ;  the 
postmaster  must  be  considered  merely  the  locum  tenens 
of  the  real  owner. 

Again,  it  is  doubtful  whether  this  be  not  a  case  of 
false  pretences ;  the  property  in  the  letter  was  parted 
with  by  the  postmaster. 

Bros  for  the  Crown.  It  is  admitted  that  the  stealing 
must  be  a  common  law  stealing.  The  question  of 
property  is  settled  by  sect.  40  of  the  statute,  which 
makes  the  letter  the  property  of  the  Postmaster  General 
till  delivered  to  its  intended  owner.  Then,  as  to  the 
false  pretences,  the  prisoner  took  it  animo  farandiy  and 
so  committed  a  larceny.  If  lucri  causa  be  necessary, 
there  is  clear  evidence  here  of  a  lucri  causd,  any 
interest  is  enough  to  satisfy  those  words.     There  is  no 

p2 


192  CROWN  CASES  RESERVED. 

1846.      authority  for  saying  that  lucrum  must  be  a  gain  capable 
jQjyjjg.g     of  pecuniary  measurement.     Neither  in  Morfitt's  nor 
Case.       in  Cabbages  case  could  the  advantage  be  measured  by 
money. 

R.  v.  Richards^  1  C*  &  K.  632,  was  a  peculiar  case. 
There,  if  the  jury  had  negatived  the  prisoner's  intention 
to  gain  anything  himself,  they  should  have  negatived 
the  whole  charge,  for  the  owners  of  the  property  were 
deprived  of  nothing.  R.  v.  Godfrey^  8  C.  &  P.  663, 
seems  not  to  be  law. 

But  the  words  lucri  causd  do  not  form  part  of  the 
Common  Law  definition  of  felony ;  they  come  from 
the  Civil  Law.  Bracton  says,  "  furtum  est  secundum 
leges,  contractatio  rei  aliensB  fraudulenta,  cum  animo 
furandi,  invito  illo  domino,  cujus  res  ilia  fuerat." 
Coke,  3  Inst.  106,  defines  larceny  to  be  ^'  the  felonious 
and  fraudulent  taking  and  carrying  away,  by  any 
man  or  woman,  of  the  mere  personal  goods  of  another, 
neither  from  the  person,  nor  by  night,  in  the  house  of 
the  owner." 

Pollock  C.  B. — For  Mr.  HuddlestotCs  argument, 
the  case  would  be  the  same  if  the  prisoner  had  picked 
the  postman's  pocket  of  the  letter.  I  see  no  difference. 
Will  it  be  contended  that  picking  a  man's  pocket,  not 
to  make  yourself  rich,  but  to  make  him  poor,  would 
not  be  a  larceny  ? 

Parke  B. — Supposing  you  pick  A.'^s  pocket  to  give 
the  money  to  a  beggar  in  the  next  street  ? 
Huddleston  replied. 

Cur.  adv.  vulL 
MS.  Parke  B.  Afterwards  all  the  Judges  present,  except  Platt  B., 
were  of  opinion  that  this  was  larceny ;  for,  supposing 
that  it  was  a  necessary  ingredient  in  that  crime,  that  it 
should  be  done  lucri  causd  (which  was  not  admitted), 
there  were  sufficient  advantages  to  be  obtained  by  the 
prisoner  in  making  away  with  the  written  character. 
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Platt  B.,  doubted  whether  the  prisoner  was  guilty  of      1846. 
the  oflTence  of  larceny  (a)  jonbs's 

Cm. 
(a)  See  Omm  ▼.  Prioett  and  OoodkaU,  next  caae. 


THE  QUEEN  v.  WILLIAM  PRIVETT  AND         1846. 

CHARLES  GOODHALL.  

The  prisoners  were  tried  before  Mr.  Justice  Erlb,  Prisotiers 
at  the  Spring  assizes  for  the  county  of  Hants.  It^^  ?eir 

It  was  proved  that  the  prisoners  took  from  the  pL"*®^^^^^* 
floor  of  a  bam,  in  the  presence  of  the  thrasher,  five  they  took 


sacks  of  unwinnowed  oats,  and  secreted  them  in  a  loft  fuu^^ve' 
there,  for  the  purpose  of  giving  them  to  their  master's  tothdrmae- 


horses,  they  being  employed  as  carter  and  carter's  without  any 
boy,  but  not  being  answerable  at  all  for  the  condition  ^  then?"^ 
or  appearance  of  the  horses.  "®J^®^-  ^^^» 

.ft  larceny. 

The  jury  found  that  they  took  the  oats  with  intent 
to  give  them  to  their  master's  horses,  and  without  any 
intent  of  applying  them  for  their  private  benefit. 

The  learned  Judge  reserved  the  case  for  the  opinion 
of  the  Judges  on  the  point,  whether  the  prisoners 
were  guilty  of  lirceny.  R.  v.  Marfitt  and  Another^ 
Hues.  &  Ry.  307 ;  R.  v.  Cabbage,  Russ.  &  Ry.  292  (a). 

Lord  Dbnman  C.  J.,  Tindal  C.  J,,  Parke  B., 
Patteson  J.,  Williams  J.,  Coltman  J.,  Rolpe  B., 
WioHTMAN  J.,  Cress  well  J.,  Erle  J.,  and  Platt  B., 
tnet  to  consider  this  case. 

The  greater  part  of  the  Judges  present  (exclusive  of  MS.  Parke  B. 
Erle  J.,  and  Platt  B.,)  appeared  to  think  that  this 
was   larceny,   because   the   prisoners  took  the    oats 
knowingly  against  the  will  of  the  owner,  and  without 

(a)  See  Queen  v.  Elizabeth  Jones,  last  case. 
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1846. 


Pbivbtt'b 
Case. 


colour  of  title  or  of  authority,  with  intent,  not  to  take 
temporary  possession  merely,  and  then  abandon  it 
(which  would  not  be  larceny),  but  to  take  the  entire 
dominion  over  them,  and  that  it  made  no  difference, 
that  the  taking  was  not  lucri  causd^  or  that  the  object  of 
the  prisoners  was  to  apply  the  things  stolen  in  a  way 
which  was  against  the  wish  of  the  owner,  but  might 
be  beneficial  to  him.  But  all  agreed  that  they  were 
bound  by  the  previous  decisions,  to  hold  this  to  be 
larceny,  though  several  of  them  expressed  a  d  oubt  if 
they  should  have  so  decided,  if  the  matter  were  res 
Integra. 

Erle  J.,  and  Platt  6.,  were  of  a  diffel'ent  opinion ; 
they  thought  that  the  former  decision  proceeded  in 
the  opinion  of  some  of  the  Judges  on  the  supposition 
that  the  prisoners  would  gain  by  the  taking,  which 
was  negatived  in  this  case ;  and  they  were  of  opinion 
that  the  takiug  was  not  felonious,  because  to  consti- 
tute larceny,  it  was  essential  that  the  prisoner  should 
intend  to  deprive  the  owner  of  the  property  in  the 
goods,  which  he  could  not  if  he  meant  to  apply  it  to 
his  use. 


1846. 


Any  letter 
posted  in  the 
ordinary 
way,  what- 
ever be  its 
address  or 
object,  is  a 
post  letter, 
within  Stat. 
1  Vict,  c  36, 
83.  26,  47i 
and  the  steal- 
ing such  letter 


{CENTRAL   CRIMINAL   COURT,   1846.) 
REGINA  V.  JOHN  CHARLES  YOUNG. 

The  prisoner  was  tried  before  Mr.  Baron  Rolfe,  at 
the  .Tune  sessions  of  the  Central  Criminal  Court,  1846, 
for  stealing  a  post;  letter  containing  money,  he  being 
at  the  time  an  officer  employed  by  the  Post-office. 
See  1  Vkt.  c.  36,  s.  26. 

It  appeared   at  the   trial,   that   the  prisoner  was 
employed  under  the  Post-office  at  a  receiving  house  in 

punishable  accordingly. ' 
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Aldgatej  and  it  was  his  duty  at  stated  hours  to  make       1846. 
up  the  letters,  there  received,  into  a  parcel,  and  transmit     xom^q'^ 
them  to  the  General  Post-office.  Case. 

Walter  Robertson  Scultkorpe^  the  president  of  the 
London  District  Office,  suspecting  the  honesty  of  the 
prisoner,  on  the  19th  May  last  made  up  and  sealed  a 
letter,  and  directed  it  to  Mary  Donaldson^  Sackmlle 
Street^  Dublin^  and  enclosed  in  it  a  half-sovereign. 
This  letter,  with  two  stamps  on  it,  was  dropped  into 
the  box  of  the  receiving  house  in  Aldgate,  where  the 
prisoner  was  employed.  It  was  a  fictitious  address, 
and  the  letter  was  posted  only  in  order  to  test  the 
honesty  of  the  prisoner. 

The  prisoner,  instead  of  transmitting  this  letter  in 
the  next  parcel  of  letters  to  the  General  Post-office, 
abstracted  it  from  the  receiving  box,  opened  it,  took 
out  the  half-sovereign,  and  kept  both  the  letter  and 
money,  meaning  to  appropriate  them  to  his  own 
purposes. 

The  case  was  clearly  proved,  and  the  jury  found 
the  prisoner  guilty. 

It  was  stated  at  the  Bar,  that  such  a  case  had  been 
recently  decided  on  the  circuit  not  to  be  within  the 
statute,  the  lettier  not  being  a  real  letter. 

The  learned  Baron  therefore  reserved  the  judgment, 
and  requested  the  opinion  of  the  Judges  whether  the 
conviction  was  good. 

See  Beg.  v.  Mathbone^  Car.  &  Marshman,  220  (a). 
V.  Gardener^  Car.  &  Kirwan,  628,  and 
V.  Neweyy  Car.  &  Kirwan,  630. 
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(a)  The  case  of  B.  v.  Rathbone  was  this : — "  Suspicion  being  enter- 
tained against  a  letter  carrier  in  the  employ  of  the  Greneral  Post-office, 
an  assistant  inspector  wrote  a  letter,  and  having  inclosed  in  it  a  marked 
sovereign,  sealed  the  letter,  and  took  an  opportunity,  while  the  carrier's 
back  was  turned,  to  place  it  among  a  number  of  letters  which  he  was 
engaged  in  sorting.  The  marked  sovereign  was  afterwards  found  in  the 
letter  carrier's  pocket ;  the  sovereign  was  one  of  those  which  are  occa- 
sionally found  on  the  floor  of  the  Post-office,  having  dropped  out  of 
letters,  and  which  are  carried  to  a  fund,  which  is  under  the  direction  of 
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1846.  I^  should  be  added,  that  there  was  a  count  in  the 

Young's     ^^^^^tment  charging  the  prisoner  with  a  simple  larceny. 
Case.       in  stealing  a  half-sovereign,  the  property  of  Walter 
Robertson  Scultkorpe. 

In  Michaelmas  Term,  1846,  all  the  Judges,  except 
Patteson  J.,  Erle  J.,  Cresswell  J.,  and  Platt  B. 
(who  were  absent),  met  to  consider  this  case :  and  on 
Lord  Denman  announcing  that  this  case  had  already 
been  determined  by  a  previous  decision,  Ballantyne, 
for  the  prisoner,  suggested  that  this  was  not  a  post 
letter,  as  it  was  not  intended  for  transmission,  and 
>  that  the  object  with  which  a  letter  is  put  into  the  post 

must  be  a  material  ingredient  in  the  question. 

Pabke  B. — I  cannot  understand  why  it  is  not  a  post 
letter ;  it  has  all  the  ingredients  of  the  definition  in 
the  statute ;  and  whether  it  can  be  delivered  or  no 
seems  beside  the  question  (a). 

Ballantyne.  This  letter  was  not  put  in  for  a  legiti- 
mate purpose. 

Lord  Denman. — Why  not  ?  (On  Ballantyne  citing 
R.  V,  Gardener,  1  C.  &  K.  632,  Pollock  C.  B.  inti- 
mated that  he  had  seen  reason  to  think  his  dictum  in 
that  case  incorrect). 

The  Judges  were  unanimously  of  opinion  that  the 
conviction  was  right. 

the  Postmaster  General.  The  letter  carrier  heing  indicted  for  stealing?  o 
post  letter  containing  a  sovereign,  and  also  for  stealing  a  sovereign,  the 
property  of  the  Postmaster  General,  it  was  held^  that  he  could  not  he 
convicted,  nnder  the  circumstances,  of  the  more  serious  offence  of  stealing 
a  post  letter  containing  money,  the  statute  only  applying  to  letters  put 
into  the  post  in  the  ordinary  way ;  hut  that  he  might  he  convicted  of  the 
simple  larceny  of  the  sovereign." 

(a)  The  stat.  1  Vict,  c.  36,  s.  47,  savs,  "  the  term  post  letter,  shall  mean 
any  letter  or  packet  transmitted  by  tne  post,  under  the  authority  of  the 
Postmaster  General :  and  a  letter  shall  he  deemed  a  post  letter  from  the 
time  of  its  being  delivered  to  a  post-office,  to  the  time  of  its  being 
delivered  to  the  person  to  whom  it  is  addressed.*' 
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{SUMMER  ASSIZES,   1846.) 

THE  QUEEN  v.  RICHARD  FARLEY  AND  1846. 

ANN  JONES.  

The  prisoners,  Michard  Farley  and  Ann  Jones,  were  A.  takes  a 
tried   before   Mr.  Serjeant  Gatdix,  at  the  Summer  B!S!,iiSon 
assizes  for  the  city  of  Worcetter,  upon  an  indictment  and  asks  him 

to  SUlVADCO 

charging  them  with  forging  a  certain  will,  (setting  out  money  on  a 
the  will),  with  intent  to  defraud  WiUiam  Welch,  and  Se1S?*'£ 
for  uttering  the  same  knowing  it  to  be  forged.  mentioned  in 

It  was  proposed  to  shew,  that  the  wife  of  the  prisoner,  ni^de  no 
Richard  Farley,  by  the  prisoner's  direction,  took  a  will,  ^^^J^^ 
purporting  to  be  the  will  of  William  Welch  (not  the  view,  and  did 
will  in  question,  but  another  which  was  also  forged)  ^e  money.^ 
to  Mr.   Cadky  a  solicitor,   and  asked  if  he  could  ^?w,  nota 

pnyileged 

advance  her  husband  some  money  upon  mortgage  of  eommunica- 
property,  under  the  will  of  her  father,  William  Welch ;  *^°* 
that  she  left  the  will  with  Mr.  Cadle,  who  afterwards 
returned  it  to  her  husband,  Richard  Farley,  and  com- 
municated to  him  what  had  passed  with  his  wife ;  that 
Mr.  CadUy  while  the  will  in  question  was  in  his  pos* 
session,  examined  it,  and  found  the  water  mark  of  the 
paper  upon  which  it  was  written  to  be  1841,  (the  will 
purporting  to  have  been  made  in  J  830),  and  made 
an  exact  copy :  and  the  prisoner  Farley  having  had 
notice  to  produce  the  said  will,  and  not  producing  it, 
the  copy  was  tendered  in  evidence.  It  was  objected 
by  the  prisoner's  counsel,  that  the  interview  with  the 
prisoner's  wife  was  confidential,  and  that  the  conver- 
sation which  then  took  place,  and  the  copy  of  the  will, 
were  not  admissible  in  evidence. 

The  evidence  upon  the  point  was  as  follows  : — 
Thomas  Cadle.     I    am   a  solicitor  at  Newva,  and 
clerk  to  the  magistrates  for  twenty  years.     I  know  the 
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1846.  prisoner  Richard  Farley^ — remember  bis  wife  coming 
Parley's  ^^  ™^»  ®^^  produced  a  paper ; — what  she  said  was  after- 
Case,  wards  communicated  to  Richard  Farley.  I  was  not 
then  acting  as  his  attorney;  did  not  charge  for  the 
interview ;  if  I  had  been  acting  as  his  solicitor  I 
should  have  made  a  charge ; — she  asked  if  I  could 
advance  her  husband  some  money  upon  mortgage  of 
property  under  the  will  of  her  father ;  she  produced 
what  she  said  was  the  will  of  William  Welchy  and  left 
it.  I  had  an  examined  copy  made,  and  gave  it  back 
to  Richard  Farley ;  if  I  had  found  the  security  suffi* 
cient  I  should  have  advanced  the  money ;  I  was  in  no 
other  way  acting  as  his  solicitor. 

Oreenhough  v.  GaskelU  1  M.  &  K.  98. 
Turquand  v.  Knight,  2  M.  &  W.  98. 
R.  V.  Avery,  8  C.  &  P.  596,  were  cited. 
And  upon  the  authority  of  the  last  case  the  learned 
Serjeant,  after  consulting  with  Mr.  Justice  Maule^ 
admitted  the  evidence. 

The  prisoners  were  convicted,  but  at  the  request  of 
the  prisoners*  counsel  the  learned  Serjeant  reserved  for 
the  consideration  of  the  Judges,  whether  the  above 
evidence  was  rightly  admitted. 

This  case  was  argued,  Nov.  14th,  1846,  before  all  the 
Judges,  except  Patteson  J.,  Erle  J.,  Cresswell  J., 
and  Platt  B.,  who  were  absent. 

Newton  for  the  prisoner. 

A  country  attorney  usually  acts  both  as  a  law  agent 
and  a  money  scrivener;  communications  made  to  him 
in  either  capacity  are  privileged.  It  is  immaterial 
whether  the  attorney  accepts  the  business  brought  to 
him  or  not ;  he  becomes  the  attorney  of  the  party  by 
the  fact  of  the  party  applying  to  him.  (He  cited  K.  v. 
Smith,  Philiipps'  Evid.  182,  ed.  8,  but  admitted  that 
Patteson  J.,  had  denied  that  case  to  be  law  in  K.  v. 
Avery,  8  C.  &  P.  599.) 
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Alderson  B. — Was  this  a  privileged  communica-       1846. 
tion  to  the  atlomey  of  Farley  1  Farley's 

Pollock  C.  B. — Do  you  mean  that  a  man  may       Gaw. 
always  apply  to  an  attorney  to  discount  a  forged  bill 
with  impunity  ? 

Newton.    The  law  seems  to  have  been  carried  to 
that  extent. 

Huddleston  for  the  Crown  was  not  heard. 

Afterwards  all  the  Judges  present  held  the  convic-  MS.  Parke  B. 
tion  to  be  right,  being  of  opinion  that  the  communica- 
tion was  not  privileged. 

Note, — In  Bob  t.  Avery ^  8  G.  &  P.  696»  JB.  emploTed  A,  as  his  solicitor  to 
pDt  oot  money  on  mortgage.  C.  applied  to  J.  to  procure  him  the  advance  <tf 
money  on  mortgage,  and  to  act  as  nis  solicitor  for  that  purpose.  C  stated 
to  A,  that  he  was  owner  of  certain  freehold  lands,  and  placed  in  the  hands 
of  il.  a  forged  will  as  proof  of  his  title  thereto.  JB.  aovranced  the  money, 
A,  acting  as  his  solicitor,  by  preparing  the  mortgage  deeds,  &c.  Held,  by 
Pattxson  J.,  that  on  the  tnal  of  C.  for  nttering  the  foiged  will.  A,  was 
bound  to  produce  the  will,  and  also  to  give  evidence  of  what  C.  had  said  to 
him  aa  to  the  advance  of  the  money. 


REGINA  V.  JOSEPH  PIERCY  YEOMANS  i846. 

WELCH.  


This    prisoner    was    convicted    before    Mr.  Justice  Prisoner  in- 
CoLERiDOE,  at  the  last  Warwick  assizes,  of  embezzle-  vant  to*guar- 
ment.     The  indictment  framed  on  the  statute  7  &  8  ^^Pf'^^'S,- 

Held,  I,  That 

Geo.  4,  c.  29,  s.  47,  in  the  first  three  counts  described  the  admission 
the  prisoner  as  servant  to  the  guardians  of  the  poor  of  JineTirthe 
the  parish  of  Birmingham^  and  charged   embezzle-  ^^^^^f 

the  perform- 
ance of  his  duties  as  treasurer,  coupled  with  an  act  of  Parliament  specifying  those  duties, 
was  sufficient  evidence  of  the  nature  of  his  appointment,  viz,  that  he  was  to  receive 
money  for  the  guardians,  and  account  to  them  for  his  receipts.  2.  That  the  not  account- 
ing for  a  portion  of  such  receipts  was  an  embezzlement,  although  no  precise  time  could 
be  fixed  at  which  it  was  the  prisoner's  duty  to  pay  over  the  money  alleged  to  be 
embezzled 
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1816.      ments  of  three  sums,  one  in  each  count,  in  May 
Welch's    ^°^  October^  8  Victy  and  July^  9  VicU    The  fourth 

Case.       charged  a  larceny,  as  by  a  servant,  of  the  monies  of 
the  guardians,  his  masters. 

Two  questions  arose  in  the  course  of  the  trial,  on 
which  the  learned  Judge  desired  the  opinion  of  the 
Judges.  The  first,  upon  the  evidence  of  the  prisoner's 
appointment  as  treasurer  to  the  guardians.  On  the 
part  of  the  prosecution  was  put  in  a  bond  dated  the 
30th  October^  1844,  executed  by  the  prisoner,  and 
conditioned  for  the  performance  of  the  duties  of  his 
office  as  treasurer;  the  condition  referred  to  a 
meeting  of  the  guardians,  on  November  6th,  1832, 
when  he  was  first  appointed.  In  order  to  shew  what 
those  duties  were,  the  book  of  the  proceedings  of  the 
guardians  was  produced,  and  it  was  proposed  to  read 
the  entry  of  his  appointment;  it  was  objected  that 
this  could  ndt  be  received  without  being  stamped, 
and  being  of  that  opinion,  on  looking  at  the  entry,  the 
learned  Judge  rejected  it.  It  was  then  objected  that 
without  this  there  was  no  evidence  of  appointment  as 
treasurer ;  but  it  appeared  to  the  learned  Judge,  that 
the  case  might  proceed  on  the  prisoner's  admission, 
contained  in  the  condition,  that  he  was  in  fact  ap- 
pointed to  be  treasurer ;  and  that  the  duties  of  the 
office  might  be  collected  sufficiently  for  the  purposes 
of  this  indictment,  (viz. :  that  he  was  to  receive 
money  on  behalf  of  the  guardians,  and  account  to 
them  for  his  receipts),  from  the  clauses  of  the  statute 
relating  to  the  office.  The  statute  passed  for  the 
better  regulating  the  Poor  within  the  Parish  of  Bir- 
mingham  is  the  1  and  2  Wm.  4,  c.  67 ;  by  sect.  38, 
the  guardians  are  authorized  to  appoint  one  or  more 
treasurers;  by  sect.  4Q,  they  are  required  to  take 
sufficient  security  from  the  treasurer  for  the  due  and 
faithful  execution  of  his  office  by  his  bond,  and  that 
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of  two  or  more  persons  as  his  sureties ;  by  sect.  41,       1846. 

every  treasurer,  officer,  and  other  person  appointed  ""welchT^ 

under  the  act,  and  every  other  person  to  whom  the       Case. 

collection  and  receipt  of  the  rates  and  other  monies 

thereby  authorized  to  be  received,  shall,  under  the 

provision  of  the  act  belong,  shall  from  time  to  time, 

whenever  thereunto  required  by  the  guardians,  make 

out  and  deliver  to  them  or  their  clerk,  a  true  and 

perfect  account  in  writing,  under  his  hand,   of  all 

monies  which  shall  have  been  by  him  had,  collected, 

or  received  for  the  purposes  of  this  act,  and  how,  and 

to  whom,  and  for  what  purposes  the  same  hath  been 

disposed  of,  tc^ether  with  the  vouchers  and  receipts, 

and  every  such  treasurer^  ^c,  shallj  and  is  thereby 

required  to  pay  to  the  guardians  all  such  monies  as  upon 

the  balance  of  such  account  shall  appear  to  be  due  and 

owing  from  Aim,  on  account  of  the  monies  authorized 

to  be  raised  by  the  act  of  the  said  guardians.     In 

case  of  refusal  or  neglect  to  deliver  such  account  or 

the  vouchers,  or  to  pay  the  balance  when  required, 

two  justices,  on  complaint  of  the  guardians,  may  hear 

and  determine  the  matter  in  a  summary  way,  and 

settle  the  account,  if  produced,  in  a  summary  way,  as 

the  guardians    might   have  done;    and   if  it  shall 

appear  to  them  that  any  of  the  monies  which  shall 

have  been  collected  or  received,  shall  be  in  the  hands 

of,  or  owing  from  such  treasurer,  on  nonpayment,  it 

may  be  levied  by  distress  and   sale  of  his  goods  and 

chattels,  and  if  sufficient  cannot  be  found,  or  if  he 

shall  not  appear  (without  sufficient  excuse),  he  may  be 

committed  to  the  house  of  correction  until  he  shall 

have  paid. 

The  case  proceeded  accordingly.  It  was  shewn  that 
the  prisoner,  as  treasurer,  had  been  in  the  habit  of 
settling  accounts  with  the  parish  officers  or  clerks  to 
the  boards  of  guardians  of  other  parishes  or  unions,  he 


^ 
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1846.  charging  them  with  monies  expended  on  their  account 
Wblch'8  ^^^  ^^^  relief  of  their  paupers  resident  in  Birmingham^ 
Case.  and  being  charged  by  them  with  monies  expended  by 
them  for  Birmingham  paupers  resident  in  their  parishes 
or  unions  respectively  ;  on  these  occasions  he  received 
or  paid  the  balance  as  the  case  might  be.  It  was  then 
proved  that  on  the  three  occasions  laid  in  the  indict- 
ment, the  prisoner  had  received  three  sums  of  money 
as  balances,  and  had  made  no  entry  of  them  in  his 
books,  nor  rendered  any  account  of  them.  His  accounts 
had  been  regularly  audited,  and  on  his  ceasing  to  be 
treasurer  and  becoming  clerk  he  had  been  called  on 
for  a  final  account,  which  he  rendered,  as  well  as  a 
supplemental  one,  but  without  disclosing  these  receipts. 

It  appeared  that  from  60,000/.  to  100,000/.  a  year 
would  pass  through  his  hands,  he  was  allowed  two  or 
three  clerks  in  his  office,  and  it  was  necessary  for  him  to 
keep  various  accounts  in  various  books,  having  to 
settle  balances  with  a  great  many  parishes  and  unions 
in  all  parts  of  JEngland ;  the  transactions  were  of  such 
magnitude  that  a  banking  firm  in  Birmingham  now 
performed  the  duties. 

The  learned  Judge  thought  the  verdict  perfectly 
right  upon  the  merits,  but  upon  these  facts  it  was 
objected  that  the  office  was  not  within  the  act.  The 
learned  Judge  overruled  the  objection,  but  reserved  this 
point  also  for  the  consideration  of  the  Judges. 

This  case  was  argued  in  Mich.  Term,  1846,  before 
all  the  Judges,  except  Erle  J.,  Patteson  J.,  Platt  B., 
and  Cresswell  J. 

Oale  for  the  prisoner.  The  first  question  is,  whether 
there  was  sufficient  evidence  of  the  prisoner  having 
been  appointed  to  act  as  treasurer  to  the  guardians. 
At  the  trial  a  book  was  produced,  containing  an  entry 
of  an  appointment  in  writing.  This  was  rejected  as 
not  being  stamped  ;  and  it  was  then  contended  that 
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the  prisoner's  admission  of  his  appointment  as  appearing        i  g4g. 

in  the  condition  of  the  bond  was  sufficient  evidence,  ";;; — ; — 

It  was  held  in  Newall  v.  Holt,  6  M.  &  W.  662,  and       Case. 

Slattetie  v.  Pooley^  Id.  664,  that  a  parol  admission  by 

a  party  to  a  suit  is  always  receivable  in  evidence  against 

him,  although  it  relate  to  the  contents  of  a  deed  or 

other  written  instrument,  which  is  not  produced,  or  its 

absence  accounted  for.     And,  therefore,  the  prisoner's 

admission  may  be  receivable  as  evidence  of  his  having 

been  appointed  by  the  guardians  in  some  capacity  or 

other ;    but  the  thing  to  be  proved  here  is,  what  that 

capacity  was  ;  what  were  the  precise  duties  which  the 

appointment  threw  upon  the  prisoner.     To  shew  that, 

the  actual  appointment  should  have  been  produced. 

It  cannot  be  contended  that  the  act  of  Parliament  sets 

forth  those  duties  so  as  to  dispense  with  the  production 

of  the  entry.     (The  learned  counsel  referred  to  ss.  38, 

41,  of  Stat.  1  &  2  Wm.  4,  c.  67,  Private  Act  (a)  ).     For 


(a)  S.  38.  And  be  it  farther  enacted,  that  it  shall  be  lawful  for  the  said 
l^oardians  hereby  appointed  and  to  be  elected  and  appointed  under  this 
act,  at  their  first  or  any  other  meeting,  to  appoint  one  or  more  treasurer 
or  treasurers,  clerk  or  clerks,  governor  or  governors,  steward  or  stewards, 
matron  or  matrons,  surgeon  or  surgeons,  and  such  other  officer  or  officers, 
servant  or  servants,  as  they  shall  think  fit,  or  from  time  to  time  find 
necessary  for  the  purpose  of  carrying  this  act  into  execution,  and  for  the 
governing,  ordering,  employment,  and  regulation  of  the  poor  mainUuned 
m  the  workhouse,  asylum,  or  infirmary  of  the  said  parish,  or  employed 
by  the  said  guardians  in  the  said  workhouse  and  asylum,  or  elsewhere, 
and  to  ^Ti  such  salaries  or  other  remuneration  as  they  shall  think  fit,  and 
pay  the  same  out  of  the  monies  to  be  raised  fot  the  relief  of  the  poor : 
provided  always,  that  it  shall  not  be  necessary  to  re-appoint  such  officers 
OfT  persons  at  each  new  election  of  guardians,  and  that  it  shall  be  lawful 
for  the  said  guardians  for  the  time  being,  at  a  special  meeting  to  be  called 
for  that  purpose,  to  remove  any  such  officers  or  persons  as  aforesaid,  as 
the  said  guardians  shall  from  time  to  time  see  occasion,  and  thereupon, 
as  also  in  the  event  of  the  resignation  or  death  of  any  such  officers  or 
persons,  to  appoint  others  in  their  stead. 

S.  41.  Ana  be  it  further  enacted,  that  everv  treasurer,  officer,  and  other 
person,  who  shall  be  appointed  or  continuea  by  virtue  of  this  act  or  the 
said  recited  act,  and  also  every  other  person  to  whom  the  collection  and 
receipt  of  the  rates  and  other  monies  herebv  authorized  to  be  raised  shall, 
under  the  provisions  herein/  contained,  belong,  shall  from  time  to  time, 
whenever  thereunto  required  by  the  said  guardians  for  the  time  bein^, 
make  out  and  deliver  to  the  said  guardians,  or  the  clerk  of  the  said 
guardians,  a  true  and  perfect  account  in  writing,  under  his  hand,  of  all 
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1846.      although  the  act  requires  the  treasurer  to  do  certain 

"^^~^  things,  the  guardians  have  a  discretion,  and  may  vary 

Case.        the  terms  of  the  appointment  in  any  way  they  may 

think  fit.    Had  the  written  appointment  been  produced, 

it  would  appear  thereby  what  the  precise  duties  were. 

monies  which  shall  have  by  him  been  had,  collected,  or  received  for  the 
purposes  of  this  act,  and  how,  and  to  whom,  and  for  what  purpose  the 
same  and  every  part  thereof  hath  been  disposed  of,  together  with  the 
vouchers  and  receipts  for  all  such  payments,  disbursements,  and  dispo- 
sitions, which  shall  have  been,  or  shall  be  alleged  to  have  been  made 
thereof,  and  every  such  treasurer,  collector,  officer,  and  person  respect- 
ively, shall,  and  is  hereby  required  to  pay  to  the  said  guardians  or  such 
other  person  as  they  shall  at  any  meeting  of  guardians  appoint  to  receive 
the  same,  all  such  monies  as  upon  the  balance  of  such  account  shall 
appear  to  be  due  and  owing  from  him  on  account  of  monies  authorized 
to  be  raised  for  the  purposes  of  this  act  or  the  said  recited  act  to  the 
said  guardians,  and  if  anv  such  treasurer,  officer,  or  person,  shall  refuse 
or  neglect  to  render  and  deliver  such  account  as  aforesaid,  or  to  produce 
and  deliver  up  the  vouchers  and  receipts  relating  to  the  same,  or  to  pay 
the  balance  thereof  when  thereunto  required,  or  shall  neglect  or  refuse  to 
deliver  to  the  said  guardians  or  to  such  person  as  they  shaU  in  manner 
aforesaid  appoint,  within  fourteen  days  after  being  thereunto  reauired  by 
the  said  guardians,  or  by  any  order  of  any  meeting  of  guaraians,  all 
books,  papers,  and  writings  in  his  custod  v  or  power  bdonging  to  the  said 
guardians,  relating  to  the  execution  of  this  act,  then  and  in  every  such 
case,  complaint  being  made  by  the  said  guardians,  or  bv  any  person  on 
the  behalf  of  the  said  guardians,  to  any  two  mstices  of  the  peace  for  the 
county,  riding,  city,  town,  or  place  where  such  treasurer,  officer,  or  person 
so  neglecting  or  refusing  shall  be  living  or  reside,  or  carrv  on  trade  or 
business,  such  justices  are  hereby  authorized  and  required,  by  warrant 
under  their  hands  and  seals,  to  cause  such  treasurer,  officer,  or  person 
to  be  brought  before  them  or  any  other  justices  of  the  same  county,  riding, 
city,  town,  or  place,  and  such  justices  are  hereby  authorized  and  required, 
upon  his  appearing  or  not  being  to  be  found,  to  hear  and  determine  the 
matter  of  such  complaint  in  a  summary  way,  and  settie  the  said  account, 
if  produced,  in  such  manner  as  the  said  guardians  might  have  done,  and 
if,  upon  the  confession  of  such  treasurer,  officer,  or  person  against  whom 
such  complaint  shall  be  made,  or  by  the  account,  if  produced,  it  shall 
appear  to  anv  such  justices,  that  any  of  the  monies  which  shall  have 
been  collected  or  received  shall  be  in  the  hands  of,  or  owing  from  such 
treasurer,  officer,  or  person,  such  mstices  of  the  same  county,  riding, 
city,  town,  or  place,  may,  and  are  hereby  authorized  upon  non-payment 
thereof,  by  warrant  under  their  hands  and  seals,  to  cause  such  money  to 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  such  treasurer, 
officer,  or  person  respectively ;  and  if  no  goods  or  chattels  can  be  found 
sufficient  to  answer  or  satisfy  the  said  monies,  and  the  charges  of  taking 
and  making  such  distress,  and  of  selling  the  same,  or  if  such  treasurer, 
officer,  or  person  shall  not  appear  (without  sufficient  excuse,)  or,  if 
appearing,  shall  neglect  or  refuse  to  make  out  and  deliver  to  the  said 
justices  such  account  in  writing  as  aforesaid,  or  to  produce  and  deliver  to 
the  said  justices  the  several  vouchers  and  receipts,  or  to  deliver  up  as 
aforesaid  all  such  books,  papers,  and  writings  as  aforesaid,  then  and  in 
any  of  the  cases  aforesaid  the  said  justices,  or  any  two  other  justices  of 
the  same  county,  riding,  city,  town,  or  place,  are  hereby  authorized  and 
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The  admission  taken  above  proves  nothing;  nor  is  it       1846. 
carried  further  by  the  statute,  Wklch*7 

B.  V.  Beacallj  1  C.  &  P.  457,  is  distinguishable,  there  C^e. 
it  was  admitted  that  the  prisoner  was  acting  in  the 
same  employment  as  that  to  which  he  had  once  been 
regularly  appointed  by  a  written  instrument,  although 
the  authority  of  that  appointment  had  expired :  and 
that  written  instrument  was  produced.  Therefore  the 
best  evidence  of  the  prisoner's  duties  was  given  which 
the  case  admitted.     Here  it  is  not  so. 

The  second  point  is  important,  as  bearing  upon  the 
nature  and  limits  of  the  crime  of  embezzlement.  At 
common  law  a  larceny  consisted  in  the  felonious  takmg 
and  carrying  away  of  the  goods  of  another :  an  em- 
bezzlement is  precisely  the  same  offence  with  the 
omission  of  the  single  ingredient  of  the  goods  belong- 
ing to  another  in  the  manner  requisite  to  support  an 
indictment  for  larceny.  But  the  goods  embezzled 
must  still  be  the  actual  property  of  the  prosecutor  at 
the  time  of  the  embezzlement,  although  they  may  not 
have  been  received  into  the  possession  of  the  prosecutor 
otherwise  than  by  the  actual  possession  of  the  party 
embezzling  them.      Here,   therefore,   there   was  no» 


required,  by  warrant  under  their  hands  and  seals,  to  commit  sucb 
treasurer,  officer,  or  person  to  the  common  gaol  or  hoase  of  correction  of 
the  county,  riding,  nty,  town,  or  place  where  he  shall  be  living  or  reside, 
or  carry  on  trade  or  business  as  aforesaid,  there  to  remain,  without  bail  or 
mainprize,  until  he  shall  have  delivered  up  the  vouchers  and  receipts 
relating  thereto,  and  shall  have  paid  all  the  money  which  shall  appear  to 
be  in  &e  hands  of  or  owing  from  him,  and  the  reasonable  charges  of  such 
distress  and  sale  (if  any),  as  shall  in  that  respect  have  been  made,  or 
until  he  shall  have  compounded  with  the  said  guardians,  and  paid  the 
composition  money  to  the  said  guardians,  or  to  such  person  as  they  shall 
appoint  to  receive  the  same,  (and  which  composition  the  said  guardians 
are  hereby  empowered  to  maJse),  and  shall  have  delivered  up  as  afore-' 
said,  such  books,  papers  and  writings  as  aforesaid,  or  have  given  satis- 
faction in  respect  thereof  to  the  said  guardians ;  provided  always,  that  no 
such  person,  who  shall  be  committed  for  want  of  a  sufficient  distress* 
only,  shall  be  detained  in  prison  by  virtue  of  thia  aet»  for  any  longer 
time  than  tax  calendar  montns. 

VOL.  I.  Q 


206  CROWN  CASES  RESERVED. 

1846.       embezzlement,  unless  it  was  the  prisoner's  distinct  duty 

Wrlch'b    ^^  ^^^  ^^^^  ^^  ^^^  embezzlement,  to  pay  over  that 
Case.       particular  sura  to  the  guardians. 

The  act  requires  the  treasurer  to  deliver  an  account, 
and  to  pay  to  the  guardians  all  such  monies  as  upon 
the  balance  of  such  account  shall  appear  to  be  due 
and  owing  from  him. 

Alderson  B. — There  is  no  fact  found  as  to  whom 
the  general  balance  was  due. 

Gale.     No. 

Alderson  B. — If  the  general  balance  was  in  his 
favour  he  might  have  treated  it  as  his  own. 

Gale.  Yes,  and  now  a  banking  firm  acts  as  trea« 
surer,  and  holds  the  balance.  Baron  Bayley's  obser- 
vations in  Williams  v.  Stott^  1  C.  &  M.  682,  contain 
the  substance  of  my  argument.  Every  ingredient 
exists  here  which  Bayley  B.  there  specifies. 

He  says,  *^  In  the  present  case  I  think  that  the 
plaintiff  does  not  come  within  the  fair  meaning  of  the 
statute — he  is  not  the  servant  of  another,  but  fills  an 
office  of  his  own ;  he  does  not  receive  money  in  the 
course  of  his  employment  as  the  mere  agent  of  another, 
but  appears  to  be  entitled  by  virtue  of  his  office  to  keep 
the  money  in  his  own  hands  until  the  end  of  the  year 
for  which  he  is  appointed."  Here  it  is  impossible  to 
fix  any  tim?  at  which  the  money  alleged  to  be  embez- 
zled can  be  said  to  have  belonged  to  the  guardians* 

The  cases  which  may  be  cited  on  the  other  side  do 
not  seem  to  have  involved  this  point.  R.  v.  Squire^ 
R.  &  R.  349  ;  E.  v.  Beacall,  1  Moody  Cr.  C.  Ift ; 
R.  V.  JensoUj  Id.  434 ;  R.  v.  Callaghan^  8  C.  &  P. 
164,  were  cited. 

It  is  important  to  observe,  that  by  the  very  clause  of 
the  statute  which  creates  the  duties,  a  summary  and 
most  stringent  remedy  is  given  for  their  violation. 

Wilde  C.  J. — \io\\  do  you  distinguish  the  case  of 
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JR.  V.  Squire^  for  there  the  prisoner  had  to  account        1846. 

generally  ?  Welch's 

Gale.  '  In  that  case  the  true  nature  of  the  crime  of        ^^®- 
embezzlement  was  not  brought  before  thb  Court.     In 
IViiliams  v.  Stott,  1  C.  &  M.  682,  it  was. 

Maule  J. — Here  the  prisoner  was  to  account  for 
the  money.     He  does  not.     Is  not  that  embezzlement  ? 

Gale.  No.  It  ought  to  have  been  proved  that  it 
was  his  duty  to  pay  over  the  sum  in  question  at  a 
particular  time.  The  39th  section  of  the  act  is 
important.  It  enacts  that  the  treasurer  shall  not  be 
clerk ;  he  shall  not  perform  that  class  of  duties.  It 
is  clear,  therefore,  that  he  was  not  acting  in  that 
capacity.  Can  he  be  said  to  have  been  acting  as  a 
servant  ? 

M.  D.  Hillj  Q.  C,  for  the  Crown,  was  not  called 
upon  by  the  Court. 

Cur.  adv.  vult. 

Afterwards  the  Judges  were  unanimously  of  opinion  MS.  Parke  B. 
that  the  conviction  was  right.  Maule  J.,  at  first 
doubted,  whether  in  this  case  the  treasurer  could  be 
assumed  to  be  a  servant  to  the  guardians,  as  he  might 
be  a  banker  or  treasurer  keeping  their  money.  But  on 
a  subsequent  day,  Coleridge  J.,  informing  the  Judges 
that  he  did  not  mean  that  question  to  be  reserved,  and 
that  on  the  evidence  he  appeared  to  be  in  the  character 
of  a  servant,  Maule  J.,  agreed  with  the  rest,  that  the 
conviction  was  right. 


q2 
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(SPRING  ASSIZES,  1847.) 


18*7.  REGINA  t;.  EMANUEL  WHITE. 


Pnaoner,       The   prisoner  was  -  tried   and   convicted   before  Mr. 
ring  an  aa-     Justice  Patteson,  at  the  Spring  assizes  for  the  town 
^reeaWiiof  o(  Nottingham,  "  for  forging  a  certain  indorsement  on 
exchange  for  a  Certain  bill  of  exchange  for  181.  I2s.,  with  intent  to 
MMi.  writes     'defraud  Thomas  Tomlinson;"  and  in  another  count 
of  th/bm^^    with  intent  to  defraud  Francis  Hart  and  another, 
"perprocura-  Thomas  Tomlinson  proved  that  the  prisoner  had  been 
Tbm^ofi,      in  his  employ,  and  left  him  about  two  years  ago. 
^^^^'xhe  ^^^^  while  he  was  in  his  employ,  he  had  sent  him 
bill  is  there-    with  checjues  to  Harts  bank  to  get  the  money,  but 
countedTand  was  not  sure  whether  with  bills- of  exchange — that  he 
thepmoner    never  authorised  the  prisoner  to  indorse  bills  for  him, 
the  money,     or  to  accept  bills,  or  to  sign  his  name,  or  to  use  his 
forgery!^        name,  and  that  if  he  ever  did  send  him  to  get  the 
money  on  any  bill  of  exchange,  it  was  ready  indorsed. 
The  witness  also  proved,  that  he  was  in  Nottingham 
on  the  1st  of  September,  1846 ;  that  the  prisoner  was 
not  then  in  his  employ;  that  he  did  not  send  the 
prisoner  to  Sart's  bank  on  that  day ;  and  that  he 
never  saw  or  heard  of  the  bill  in  question  till  it  was 
presented  .to  him  for  payment. 

The  bill  was  dated  on  19th  August,  1846,  at  three 
months.  It  professed  to  be  drawn  by  Matthew 
Clarkson  on  William  Nicholson,  payable  to  his  own 
order,  and  to  be  accepted  by  William  Nicholson,  and 
indorsed  by  Matthew  Clarkson ;  and  then,  **  per 
procuration,  Thomas  Tomlinson,  Emanuel  White" 
Alfred  Thom^is  Fellows  being  called,  said  : — 
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"  I  am  a  partner  with  Francis  Hart  in  a  bank  at      1847. 

Nottingham.     On  the    1st  of  September,    1846,   the  ~"^^^^;^ 

prisoner  came  to  our  bank  with  this  bill,  which  he       Case. 

asked  me  to  discount.     He  said  he  had  brought  it  to 

be  discounted  ;  that  he  came  from  Mr.  Tomlinson.     I 

called  in  a  clerk  (iVetrfon),.  who.said  he  knew  him, 

that  he  sometimes  came  from  Mr.  Tomlinson^  who  was 

very  good, — so  I  discounted  it.     I  told  the  prisoner 

Mr.  Tomlinson  bad   not  indorsed  it.     He  said  Mr. 

Tomlinson  was  from  home,  but  that  he  could  indorse 

it  for  him.     I  asked  him  if  he  could,  and  he  said  yes. 

I  asked  Mr.  Tomlinson* s  Christian  name,  and  he  said 

Thomas.    I  wrote  per  procuration,  Thomas  Tomlinson. 

He  said  he  would  sign  his  name.     He  did  sign  his 

name,  and  I  gave  him  the  money''  (a). 

On  cross-examination  the  witness  said  : — ^ 

'*  I  said,  I  did  not  know  him,  and  sent  for  my  clerk, 

Newton.    He  said,  Newton  knew  him.    I  asked  him 

if  he  could  indorse  it  for  Mr.  Tomlinson.     He  said,  if 

I  would  prepare  it  he  would  indorse  it.    It  was  not  till 

after  the  dishonour  that  I  was  called  on  to  recollect 

what  had  passed.    When  the  bill  was  dishonoured,  I 

sent  for  the  prisoner,  1  asked  him  to  pay  the  bill.    I 

found  him  at  his  own  house.    If  he  had  paid,  there 

would  have  been  no  more  said  about  it.    I  did  not 

think  of  a  felony.    He  said  he  had  not  the  money  by 

him.    He  asked  me  to  go  to  Mr.  MalpaSy  in  order  to 

ascertain  whether  he  had  shewn  him  the  bill  before  he 

brought  it  to  me.    I  went  and  found  that  he  did.    Five 

or  six  days  elapsed  before  we  proceeded  against  the 

prisoner.    We  had  applied  to  other  parties.  When  we 

found  the   acceptance  was  forged,  we  directed  our 

attorney  to  proceed  against  the  prisoner;  I  thought 

(a)  Mr.  JViUmore^  for  the  prrooner,  admitted  that  the  fact  of  the  words 
"  per  procaratioD,  Thomas  TomUnson"  not  being  in  the  prisoner's  hand- 
writing was  immaterial  $  they  mast  be  tdken  as  his. 
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1847.  the  prisoner  might  have  done  it  ignorantly.  Mr. 
Yf^n^'g  Newton  retired,  and  did  not  hear  the  whole  conver- 
Case.  sation  between  me  and  the  prisoner."  There  were 
counts  in  the  indictment  for  uttering  the  forged 
acceptance,  and  it  was  proved  that  it  was  a  forgery, 
and  that  the  supposed  drawer  and  indorsee  had  died 
in  May  J  1842 — but  the  jury  negatived  the  prisoner's 
knowledge  that  the  acceptance  was  forged.  The 
learned  Judge  doubted  whether,  under  these  circum- 
stances, the  prisoner's  conduct  amounted  to  forgery, 
but  told  the  jury,  that  if  they  were  of  opinion  that  he 
had  wilfully  misrepresented  that  he  came  from  Mr. 
Tomlinsonj  with  intent  to  defraud  him  or  the  bankers, 
and  had  no  authority  from  Mr.  Tomlinsony  they  ought 
to  find  him  guilty.  The  jury  found  him  guilty.  The 
learned  Judge  reserved  a  question  for  the  Judges, 
whether'the  facts  proved  establish  the  crime  of  forgery, 
and  referred  them  to  Mdddock's  casCj  Russell  on 
Crimes,  499,  and  jR.  v.  Arscott^  ibid.  613. 

On  j4/>n/24th,  1847,  this  case  was  argued  before  all 
the  Judges,  except  Ald£rson  B.,  Coleridge  J.,  and 
Maule  J.,  who  were  absent. 

Willmore  for  the  prisoner.  The  prisoner  is  indicted 
under  stat.  11  Geo.  4  aud  1  Wm.  4,  c.  66,  but  as 
neither  that,  nor  any  previous  statute  has  altered  the 
meaning  of  the  word  *'  forgery,"  or  the  nature  of  the 
crime  itself,  the  only  question  is,  whether  the  act  of 
the  prisoner  was  a  forgery  at  common  law.  All  the 
authorities  seem  to  shew,  that  there  can  be  no  forgery, 
unless  there  is  an  actual  making  of  something  coun- 
terfeit, as  a  counterfeit  seal,  or  signature.  ''  Crimen 
falsi  dicitur,  cum  quis  accusatus  fuerit  vel  appellatus 
quod  sigillum  regis  vel  domini  sui  de  cujus  familia 
fuerat,  falsaverit  et  brevia  inde  consignaverit ;  vel 
certam  aliquam  vel  literam  ad  exhssredationem  do- 
mini, &c.  sigillaverit ;  in  quibus  causis  si  quis  con- 


Case. 


CROWN  CASES  RESERVED.  211 

victus  fuerit,  detractari  meruit  et  suspendi."   Fleta,      1847. 

lib.  3,  ca.  22.     And  Lord  Coke,  3d.  Inst.  cap.  75,  "whitb^ 

p.  168,  commenting  on  8tat  6  JE/iz.  cap.  14,  says, 

**  To  forge,  is  metaphorically  taken  from  the  smith, 

who  beateth  upon  his  anvil,  and  forgeth  what  fashion 

or  shape  he  will."   The  offence  (as  itappeareth  before) 

is  called  crimen  faldy  and  the  offender  JcUsarius^  and 

the  Latin  word  to  forge  isfahare  or  fabricare.     And 

this  is  properly  taken^  when  the  act  is  done  in  the  naime 

of  another  person. 

Hawhins^  PI.  C,  I.  264,  says,  "also  in  many  other 
cases,  a  writing  may  be  said  to  be  forged  where 
neither  the  hand  nor  seal  of  any  one  are  forged : 
as  where  one  makes  any  fraudulent  alteration  of  the 
form  of  a  true  deed,  in  a  material  part  of  it,  as  by 
making  a  lease  of  the  manor  of  Dale  appear  to  be  a 
lease  of  the  manor  of  Sale^  by  changing  the  letter  D 
into  an  S,  &c.,'&c.  But  Sir  E.  Coke  seems  to  say 
that  a  deed  so  altered,  may  more  properly  be  called  a 
false  than  a  forged  writing,  because  it  is  not  forged  in 
the  name  of  another^  nor  his  seal  nor  hand  counterfeited. 
But  I  see  no  sound  reason  why  such  an  alteration  of  a 
deed  should  not  as  properly  be  called  forging,  as  the 
entire  making  of  a  new  deed  in  another's  name ;  for 
in  both  cases,  not  only  the  fraud  and  villainy  are  the 
very  same,  but  also  a  man's  hand  and  seal  are  falsely 
made  use  of  to  testify  his  assent  to  an  instrument* 
which,  after  such  an  alteration,  is  no  more  his  deed 
than  a  stranger's.  Also  the  notion  of  forging  doth 
not  seem  so  much  to  consist  in  the  counterfeiting  of  a 
man's  hand  and  seal,  which  may  often  be  done  in- 
nocently, but  in  the  endeavouring  to  give  an  appear- 
ance of  truth  to  a  mere  deceit  and  falsity,  and  either 
to  impose  that  upon  the  world  as  the  solemn  act  of 
another^  which  he  was  in  no  way  privy  to,  or  at  least 
to  make  a  man's  own  act  appear  to  have  been  done  at 
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1847.  .  a  time  when  it  was  not  done,*  and  by  force  of  such 
Yfmn'B  falsity  to  give  it  an  appearance,  which,  in  truth  and 
Cwe.       justice  it  ought  not  to  have." 

So  that  Hawkins,  though  he  seems  to  extend  the 
meaning  of  forgery  to  a  class  of  cases  which  Lord 
Coke  would  exclude,  still  holds  the  counterfeiting 
another's  seal  or  handwriting  to  be  essential  to  the 
offence.  See  sec.  5,  p.  265,  ^Mt  is  not  the  bare 
writing  an  instilment  in  another^s  name  without  his 
privity,  but  the  giving  it  a  false  appearance  of  having 
been  executed  by  him,  which  makes  a  man  guilty  of 
forgery."  East,  PI.  Cr.  11.  861,  lays  it  down  as 
settled  law  that  ^'  the  counterfeiting  of  any  writing 
with  a  fraudulent  intent,  whereby  another  may  be 
prejudiced,  is  forging  at  common  law." 

In  this  case  the  prisoner  has  counterfeited  nothing ; 
the  writing  is  not  made  as  the  writing  of  another^  but 
avowedly  as  that  of  the  prisoner  himself;  and  though 
he  may  have  committed  fraud  in  saying  that  he  was 
authorised  to  make  the  indorsement,  that  is  not  a 
forgery,  but  a  mere  false  pretence. 

In  Heoejfs  case,  2  East,  856,  to  pass  for  the  person 
whose  indorsement  is  on  a  bill,  and  thereby  to  obtain 
credit  in  the  name  of  another  was  held  no  forgery. 
In  MaddocKs  case,  2  Russell,  499,  this  point  was 
argued,  but  owing  to  the  death  of  the  prisoner  before 
judgment  could  be  given,  no  opinion  was  ever 
delivered  by  the  Judges.  In  Arscott's  case,  2  Rus- 
sell|513,  the  observations  of  Littledale  J»,  are  ex- 
pressly in  point ;  for  although  the  question  there  was 
respecting  a  receipt  given  by  procuration,  precisely 
the  same  reasoning  applies  to  an  indorsement.  Little- 
dale  J.,  says,  **  The  words  are — *  Received  for  S.  /?. 
Aikman.  G.  ArscottJ  I  take  it,  that  to  forge  a 
receipt  for  money,  is  to  write  the  name  of  the  person 
for  whom  it  is  received.     But  in  this  case  the  acts 
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done  by  the  prisoner  were  receiving  for  another  per-       i847. 
son^  and  signing  his  otvn  name.*'    This  is  exactly  the     ^^^"j^ij^ 
case  here.  Case. 

Farke  6. — How  would  it  be  if  the  prisoner  had 
written  Tomlinsons  name,  and  had  said  at  th^  time 
that  he  had  authority  to  write  it  ? 

Willmore.  .That  would  not  be  forgery ;  there 
would,  be  no  counterfeit  of  the  actual  writing  of 
Tomlinson. 

S.  C.  Denison  for  the  Crown.  1.  The  prisoner 
has  forged;  2.  The  thing  forged  is  an  indorsement 
on  a  bill  of  exchange.  All  the  authorities  cited  only 
shew  that  wherever  there  has  been  a  counterfeit 
writing  or  other  matter  made  under  particular  cir- 
cumstanceSy  that  is  a  forgery ;  not,  that  there  cannot 
be  a  forgery  without  such  counterfeited  matter.  The 
passage  from  Fleta  relates  only  to  one  species  of 
the  crimen  falsij  namely,  counterfeiting  a  seal  or 
writing ;  it  does  not  at  all  shew  that  the  crimen  falsi 
cannot  exist  without  such  a  counterfeiting,  or  that  no 
person  can  be  afalsarius  who  has  not  counterfeited  the 
hand  or  seal  of  another.  Lord  Coke  says,  the  Latin 
word  to  forge  is  falsare  or  fabricare^  and  this  is  pro- 
perly taken  when  the  act  is  done  in  the  name  of 
another  person.  Now,  a  false  writing  may  be  made  in 
the  name  of  another  in  two  ways,  either  by  counter- 
feiting his  signature,  i.  e.,  fraudulently  writing  his 
name,  and  pretending  that  it  is  liis  actual  handwriting, 
or,  by  fraudulently  writing  his  name  and  pretending 
that  though  hot  his  actual  handwriting  or  signature, 
it  is  his  writing,  in  laWj  because  he  has  authorised  his 
name  to  be  so  written.  The  act  of  the  prisoner  seems 
to  comply  with  every  part  of  Lord  Coke's  definition  ; 
for  he  has  made  a  false  writing  in  the  name  of 
another;  he  carefully  guarded  against  the  supposition 
that  he  was  making  it  in  his  own  name.     Lord  Coke's 
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1847.       is  the  narrowest  definition  of  forgery  to  be  found  ;  it 
^HiT~^  has  received  a  much  wider  interpretation  in  modem 

Case.  times.  In  the  fifth  report  of  the  Commissioners  on 
Criminal  Law,  the  following  definitions  of  forgery  are 
collected  from  various  authorities : — **  The  fraudulent 
making  an  alteration  of  a  writing  to  the  prejudice  of 
another's  right,"  Blackstone^  4  Comm.  247.  "The 
making  a  false  instrument  with  intent  to  deceive," 
BuLLER  J.,  R.  V.  Cogatif  Leach,  448.  **  A  false  sig- 
nature made  with  intent  to  deceive/'  Etre  B.,  M.  v. 
Taylor,  2  East  PI.  Cr.  c.  19,  s.  47."  "  The  false 
making  a  note  or  other  instrument  with  intent  to 
defraud,"  Grose  J.,  delivering  opinion  of  twelve 
Judges  in  Parke's  and  BrowrCs  case,  2  Leach,  776.  "  A 
false  making  (which  includes  every  alteration  of  or 
addition  to  a  true  instrument)  a  making  maJo  animo 
of  any  written  instrument  for  the  purpose  of  fraud  and 
deceit,"  East,  PI.  Cr.  XL  855,  6. 

In  Hevey's  case,  there  was  no  writing  at  all,  there- 
fore no  place  for  the  primary  sense  of  the  word  fabru 
care.     In  Arscotfs  case,  the  observations  of  Little- 
dale  J.  turned  on  the  nature  of  a  receipt,  which  means 
a  written  acknowledgment  of  something  received  as 
of  right  by  the  party  writing ;  therefore,  the  receipt 
there  could  not   be  deemed  a  forgery,  because  the 
prisoner  did  not  pretend  to  be  the  party  entitled  to  the 
money,  and  did  not  counterfeit  the  writing  of  that 
party,  but  wrote  his  own  name  as  the  name  of  the 
party  receiving  the  money  for  that  other,  and  merely 
pretended  that  he  had  authority  so  to  do.     But  the 
case  of  an  indorsement  is  different.     For  the  stat.  1 
Wm.  4;  c  66,  s.  3,  says,  **  any  indorsement."  An  in* 
dorsement  on  a  bill  means  the  name  of  a  party  written 
on  the  back  of  it.     This  may  be  either  the  actual  sig- 
nature  or   handwriting  of  the  party,  or  merely  his 
name  written  by  his  agent,  as  here.     This  latter  class 
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of  indorsement  is  an  indorsement  by  procuration  ;  since       1847. 
then  an  indorsement  may  be  made  in  two  ways,  it  ""whitVb 
may  be  forged  in  two  ways,  either  by  counterfeiting*       Case. 
the  actual  signature  or  handwriting,  or  by  making  a 
false  writing  in  the  name  of  another,  the  most  obvious 
mode  of  doing  which  is,  by  writing  the  name  of  that 
other  on  the  back,  and  adding,  that  you  are  doing 
that  for  him  as  his  agent.     The  words  ^^  per  procura- 
tion,"  Thomas  Tamlinsonj  only  shew  that  it  is  the 
second  kind  of  indorsement  above  mentioned,  not  the 
first ;  and  the  statute,  by  using  the  words  **  any  in- 
dorsement," seem  to  have  specially  provided  for  such 
a  case. 

Cur.  adv.  vult. 

WtUmare  replied. 

Afterwards  all  the  Judges  present  were  unanimously 
of  opinion  that  the  conviction  was  wrong. 


THE  QUEEN  v.  JAMES  GLASS.  i847. 


The  prisoner  was  tried  at  the  Spring  assizes,  at  A  letter  car- 
Salisbury y  1847,  before  Mr.  Justice  Cresswell,  for  j!andB^u 
stealing  two  5/.  notes,  the  property  of  Mark  Sawyer.  ^?^^^^f  ^^ 
In  other  counts  alleged  to  be  the  property  of  Joseph  directed  en- 
Dutchy  the  postmaster  at  Great  Chevrily  and  the  Post-  containlng^a 
master  General.  5/.  note,  to 

mi  .  •  -111       deliver  at  B. 

The  prisoner  was  a  letter  earner  appointed  by  the  He  delivers 
Postmaster  General.     His  duty  was  to  carry  letters  atB^.^ha^ng 
from  Westbury  every  morning:,  and  deliver  them  at  previously 

.  '^  .  taken  out  the 

Great  Chevril  to  the  parties  to  whom  they  were  two  notes. 
addressed.  There  was  a  post-oflBce  at  Chevril  for  ^^[ityfbut 
receiving  letters   which   the    prisoner  carried   every  that  he  had 

^  •'no  intention 

of  stealing  the  notes  when  given  to  him  at  A.    Held,  no  larceny. 
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1847.      evening  to  Westhury  and  delivered  at  the  post-office 
-7. ;; —  there,  and  he  also  on  the  road  from  Great  Chevril  to 

Glass  8 

Case.  Westbury  received  letters  at  a  village  called  Bratton^ 
which  were  in  like  manner  delivered  at  the  post-office 
at  Westbury,  The  Gh^eat  Chevril  and  Bratton  letters, 
were  at  the  respective  receiving  houses,  put  in  bags 
which  were  tied  up,  but  not  locked  or  sealed,  and  those 
bags  he  carried  in  a  leather  pouch  which  was  supplied 
by  the  Postmaster  General.  [At  Bratton  it  was  his 
duty  to  open  the  Great  Chevril  bag,  in  order  that  the 
Bratton  postmaster  might  mark  on  the  time  biU  the 
time  of  his  arrival,  MS.,  Parke  B.] 

The  postmaster  at  Great  Chevril  had  no  power  to 
issue  money  orders,  and  the  nearest  post-office  at  which 
they  could  be  obtained  was  Westbury.  It  was  no  part 
of  the  duty  of  the  postmaster  at  Great  Chevril  to 
procure  money  orders  from  Westbury^  or  to  forward 
instructions  to  the  postmistress  at  Westbury  respecting 
them. 

Jlfar^  £^ai(;^er  residing  at  Great  Chevril^  and  wishing 
to  remit  5/.  to  Henry  Osman,  of  Meekshamj  and  the  like 
sum  to  James  Rawlings^  of  Trowbridge^  on  the  14th 
September^  directed  an  envelope  to  each,  which  he  sent 
together  with  two  5/.  notes  to  the  postmaster  at  Great 
Cheurilf  with  a  written  request  that  he  would  send  them 
by  Glassy  and  desire  the  postmistress  at  Westbury  to 
make  out  two  money  orders  for  5/.  each,  and  forward 
them  in  the  envelopes  which  he  had  sent.  When  the 
prisoner  called  at  the  Ghreat  Chevril  post-office  in  the 
afternoon  for  the  letters,  the  wife  of  the  postmaster  told 
him  that  Mr.  Sawyer  had  sent  two  envelopes  and 
two  5/.  notes,  and  some  written  instructions  to  be  taken 
to  Westbury^  and  asked  whether  he  would  put  them  in 
his  pocket,  or  have  them  put  in  the  bag  with  the  letters. 
He  requested  her  to  put  them  in  the  bag,  which  she 
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accordingly   did,  and  tied  the  bag  as   usual.     The       1847. 
prisoner  put  the  bag  in  his  pouch.  Glasb'b 

On  his  arrival  at  Westhury  he  pretended  that  he       Case, 
had  lost  the  Great  ChewrU  bag; — went  away  as  if  to 
look  for  it, — returned,  and   then  produced  the  bag 
untied,  with  all  the  letters  that  had  been  placed  in  it, 
and  the  two  envelopes,  but  not  the  5/.  notes. 

The  jury  found  the  prisoner  guilty,  but  added  that 
he  had  no  intention  to  steal  the  notes  when  they  were 
given  to  him  by  the  wife  of  the  postmaster  at  Chreat 
ChevrilL 

Entertaining  some  doubt,  whether  the  taking  of  the 
notes  by  the  prisoner,  under  the  circumstances  above 
mentioned  amounted  to  larceny,  the  learned  Judge 
respited  judgment,  and  requested  the  advice  of  the 
Judges  on  the  point. 

On  April  24th,  1847.  Lord  Denman,  Wilde  C.  J., 
Pollock  C.  B.,  Parke  B.,  Patteson  J.,  Rolfe.  B., 
Cresswell  J.,  WiGHTMAN  J.,  Erle  J.,  and  Platt  B., 
were  unanimously  of  opinion  that  the  conviction  was 
wrong. 


THE  QUEEN  v  JOHN  BROOKS  AND  WILLIAM       1847 

GIBSON.  


The  prisoners  were  convicted  before  Mr.  Justice 
WiQHTMAN,  at  the  Chester  Spring  assizes,  1847,  of 
night  poaching.  The  indictment  was  upon  the  9th 
Geo.  4,  c.  69. 

By  the  4th  section.  "  The  prosecution  for  every 
offence  punishable  by  indictment  by  virtue  of  that  act, 
shall  be  commenced  within  twelve  calendar  months 
after  the  commission  of  the  offence.'* 
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1847.  The  offence  in  this  case  was  committed  on  the  4th 

'brooksT"  December,  1846. 

Case.,  The  information  before  justices  and  warrant  were  on 

the  19th  December,  1845. 

Brookes  apprehended  and  committed  5th  Septetnber^ 
1846. 

Gibson  apprehended  and  committed  21st  Octobery 
1846. 
Indictment  preferred  6th  April,  1847. 
The  learned  Judge   reserved  a  question   for    the 
opinion  of  the  Judges,  whether  the  prosecution  was 
commenced  in  time  ? 
MS.  Parke  B.       Lord   Denman,  Wilde  C.   J.,    Pollock  C.   B., 
Parke  B.,  Patteson  J.,  Rolfe  B.,Coltman  J., Cress- 
well   J.,  WiGHTMAN  J.,   Erle   J.,  Platt   B.,  and 
Williajmls  J.,  were  unanimously  of  opinion  that  the 
conviction  was  right  on  the  authority  of  \  East  PL  C. 
186.     R.  V.  Wallace,  R.  &  R.  C.  C.  369. 


1847.  THE  QUEEN  v.  JOHN  JONES. 


Indictment  The  prisoner  was  convicted  before  Mr.  Justice  Wight- 
prisonerwith  MAN,  at  the  Cardigan  Spring  assizes,  1847,  upon  the 
thre^it"ninff  ^^^  ^^^  ^^^  couuts  of  an  indictment,  upon  the  4  Geo. 
letter  to -4.,     4,  c,  54,  8.  3,  charging  him  with  sending  threatening 

the  threat         . 
therein  letters. 

f  t"'®^^^^"^      The  counts  were  as  follows  :— 

to  burn  the  ^  ^  v   •         i 

house  of  B.         3rd  count.  And  the  jurors  aforesaid,  upon  their  oath 

^  '  ^  '      aforesaid  do  further  present,  that  before  and  at  the 

time  of  the  committing  of  the  offence  and  felony  next 


i 


CROWN  CASES  RESERVED.  219 

hereinafter  mentioned,  the  said  Mary  Lewis,  the  1847. 
daughter  of  the  said  Thomas  Lewis,  who  then  resided  jonbs's 
and  still  resides  at  Deryodin,  aforesaid,  ueovLlanbada-  Case. 
rodln,  in  the  said  county  of  Cardigan,  was  about  to  be 
married  to  the  said  John  Rowlands,  and  the  said  John 
Rowlands  had  then  finished  and  completed  a  house  al 
Treeoemfach,  in  the  parish  of  Llanbadaen  Odwyn^ 
aforesaid,  in  the  said  county,  for  the  future  dwelling 
of  himself  and  his  said  intended  wife,  as  soon  as  he 
should  be  married  unto  her.  And  that  the  said  John 
Jones,  on  the  day  and  year  first  aforesaid,  with  force 
and  arms,  at  the  parish  of  Lampeter  Pont  Stephen 
aforesaid,  in  the  county  aforesaid,  knowingly,  wilfully, 
and  feloniously  did  send  a  certain  letter  to  the  said 
Thomas  Letvis,  and  directed  to  the  said  Thomas  Lewis 
by  the  name  and  description  of  Mr.  Thomas  Letvis, 
J)ert/odin,nenr  Llanbadaen  Odwyn,  Cardiganshire,vfii\i 
a  certain  fictitious  name,  to  wit,  the  name  of  Rebecca 
subscribed  thereto,  threatening  to  burn  the  house 
aforesaid  so  built  bv  the  said  John  Rowlands,  as  afore- 
said,  the  said  John  Rowlands  being  then  and  there 
one  of  her  said  Majesty's  subjects,  and  which  said  last 
mentioned  letter  is  as  follows,  that  is  to  say  : — 

Lampeter,  January  14th,  1847. — Sir,  I  have  hear 
about  the  country  you  that  prepare  the  daughter  for 
that  purpose  to  put  her  on  the  unjust  premise  of  Tree- 
vemfach  (meaning  the  said  house  so  built  by  the 
said  John  Rowlands  at  Treevernfach  aforesaid).  Take 
notice,  as  so  soon  as  you  completed  that  I  will  send 
up  to  you  the  servants  daughters,  and  they  will  burn 
the  whole  you  had  in  your  occupy  (meaning  the  said 
house  amongst  other  things),  and  your  daughter  to  it. 
I  am.  Sir,  your  most  obedient  servant,  Rebecca,  You 
as  proper  fool  to  give  the  outwited  wench  to  the  roguish 
thief  man  worse  malicious  deceitful  (meaning  the  said 
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1847.       John  Rowlands)  you  purpose  to  put  her  to  banning 
joj^Bg.g      living    upon    the    felony   property   of    Treevemfach 

Case.  (meaning  the  said  house),  and  I  will  take  care  of  you 
in  forthwith — I  am  very  sorry  for  the  poor  people  pay 
upwards  and  400L  for  the  land."  Against  the  form  of 
the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown  and  dignity. 

4th  count.  The  4th  count  contained  the  same  alle- 
gations and  innuendoes  as  the  3rd,  and  the  letter  stated 
in  that  count  was  as  follows: — ^'  Talsam,  January 
19th,  1847. — Sir,  We  have  heard  about  the  country 
as  you  was  that  provide  your  daughter  for  that  purpose 
to  put  her  upon  the  unjust  premise  of  Treevemfach. 
Take  notice  as  so  soon  as  you  completed  that  we  will 
come  to  yours  and  us  shall  burn  the  whole  you  had 
got  in  your  occupy,  and  your  daughter  to  it  in  forth- 
with,— without  feel,  and  we  take  care  of  yours,  us 
have  like  forgive  yours  on  fair  explanation  thereon. 
And  we  have  very  sorry  for  the  poor  people  has  them 
have  as  so  much  injured  has  they  paid  for  the  land 
upwards  and  400Z.  and  after  that  the  set  of  conspiracy, 
evil,  idle,  maliciously  combining  together  steal  back 
the  farm  again  for  nothing  only  that  has  them  now  in 
poor  situation  at  present. — ^Your  most  affectionately, 
Rebecca.  As  you  was  an  proper  fool  to  give  the  out- 
wited  wench  to  the  evil  idle  man  malicious  deceitful 
and  him  in  purpose  to  put  her  upon  unjust  property  of 
Treevemfach.  Take  notice  aforesaid  above  mencion." 
The  evidence  was,  that  the  letter  mentioned  in  the 
3rd  count  was  in  the  handwriting  of  the  prisoner,  and 
was  found  in  a  cleft  stick  stqck  into  the  ground  close 
to  the  residence  of  Lewis  to  whom  it  was  addressed. 

The  letter  mentioned  in  the  4th  count  was  also  in 
the  prisoner's  handwriting,  and  was  sent  by  the  post. 
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and  delivered  by  the  postmaster  to  Lervisy  to  whom  it       1847. 
was  addressed.  jonbs's 

Both  letters  were  shewn  by  Lewis  to  Rowlands,  Case* 

The  prisoner  had  once  been  the  owner  of  the  pre- 
mises in  question^  which  were  called  Treevernfachi 
and  lost  them  by  an  ejectment,  which  he  considered 
wrongfully  brought,  and  that  he  had  been  unjustly 
deprived  of  them. 

Lewis,  to  whom  the  letters  were  addressed,  had  been 
tenant  and  occupier  of  the  premises  after  the  prisoner 
had  lost  them,  and  after  Lewis^  Rowlands  had  become 
tenant,  and  had  built  a  house  on  the  premises,  prepa-^ 
ratory  to  his  marriage  with  Lewises  daughter — and  was 
the  occupier  of  the  premises,  though  he  did  not  live  in 
the  house  at  the  time  the  letters  were  written. 

At  the  time  the  letters  were  sent,  the  house,  though 
built,  was  not  finished,  nor  habitable ;  it  had  neither 
doors  nor  windows,  but  was  roofed  in  and  the  floors 
were  laid. 

It  was  objected  for  the  prisoner,  that  the  letters 
contained  no  threat  to  burn  the  house ;  that  the  house, 
being  unfinished,  was  not  a  house  within  the  meaning 
of  the  statute ;  that  the  letters  were  addressed  to,  and 
intended  for  Lewis,  and  not  for  Rowlands  ;  and  that 
the  indictment  should  have  stated  that  the  letter  was 
sent  to  Rowlands^  or  that  he  received  it. 

The  jury  were  of  opinion»that  the  prisoner  wrote 
and  sent  the  letters  intending  that  they  should  reach 
Rowlands  as  well  as  Lewis ^  and  that  the  premises 
mentioned  in  the  letters  were  those  in  the  possession 
of  Rowlands^  including  the  house,  and  found  the 
prisoner  guilty  upon  both  counts. 

The  learned  Judge  requested  the  opinion  of  the 
Judges,  whether  the  prisoner,  upon  this  indictment 
and  these  facts,  was  properly  convicted^    R.  v^  Paddle f 

VOL.-  I.  R 
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1847.       Russ.  &  Ry.  484,  and  R.  v.  Burridge,  2  Moo.  &  Rob. 
Jones's     '^^6,  were  referred  to. 
Case.  Lord    Denman,   Wilde  C.    J.,    Pollock   C.    B., 

MS. Parke B.  Parke'   B.,    PaTTESON    J.,    CoLTMAN    J.,     RoLFB    B., 
WiGHTMAN    J.,     CrESSWELL    J.,    ErLE    J.,    PlATT   B., 

and  Williams  J.,  were  unanimously  of  opinion  that 
the  indictment  was  bad,,  and  the  judgment  was 
arrested.     Vide  R.  v.  Grimwade,  supra^  30. 


1847.  REGINA  V.  BIDWELL. 


1.  In  an  in-  This  case  was  tried  before  Mr.  Baron  Parke,  at  the 
disobeWn^^    Spring  assizes  for  Cambridge^  in  the  year  1845,  Mr. 

an  order  of  ^ 

two  justices  made  under  stat  53  Geo.  3,  c.  127,  for  the  payment  of  a  church  rate,  an 
averment,  statinpf  (inter  alia)  by  way  of  inducement,  that  a  rate  was  duly  made  as  by 
law  in  that  behalf  required,  and  that  the  same  was  afterwards  duly  allowed  as  by  law  in 
that  behalf  required,  &c.,  and  that  the  defendant  was  in  and  by  the  said  raieduly  rated, 
&c.  is  sufficient*  without  setting  out  the  facts  which  constituted  the  alleged  due  making, 
allowance,  and  rating  aforesaid. 

2.  Such  an  averment  would  not  be  sufficient,  where  it  purported  to  be  an  allegation 
of  the  matter  of  the  offence  itse^,  and  not  merely  by  way  of  inducement. 

3.  Where  the  same  count  of  the  indictment,  after  the  above  averment  by  way  of  in- 
ducement, went  on  to  aver  (inter  alia)  an  information  by  the  proper  parties  to  the  justice 
by  whom  the  warrant  was  issued,  that  the  said  rate  was  duly  made,  &c.,  and  that  the 
same  was  after^'ards  duly  aUowed,  &c.,  and  that  the  defendant  was  duly  rated,  &c.,  and 
that  the  party,  refused  to  pay,  such  informati^  as  above  wiU  give  jurisdiction  to  the 
justices  making  the  order,  irrespective  of  the  truth  qf  the  facts  deposed  to.  And  that, 
therefore,  the  count  would  have  oeen  sufficient,  even  had  Uie  above  averment  by  way  of 
inducement  been  insufficient  or  omitted.     . 

4.  Under  stat.  53  6eo.*3,  c.  127,  s.  7,  the  fact  of  a  rate  duly  imposed  on  a  part^,  and 
the  non-payment  of  it  by  such  party  are  not  conditions  precedent  to  the  jurisdiction  by 
the  justices  to  make  an  order  for  payment ;  and,  therefore,  an  order  purporting  to  be 
made  on  such  an  information  as  is  above  given  would  be  valid,  and  could  be  enforced, 
whether  de  facto  there  was  a  proper  rate,  and  a  proper  demand  and  refusal,  or  not 

5.  It  is  sufficient  in  an  indictment  to  aver  that  the  churchwardens  were  authorized  to 
collect  and  receive  the  rate  at  the  time  of  refusal,  without  averring  that  they  were  so  at 
the  time  of  the  demand. 

6.  A  warrant  (by  way  of  summons)  whereof  the  mandatory  part  is  substantially  set 
forth,  but  the  inducement  merely  as  follows : — "  after  reciting  as  is  therein  recited*'— it 
sufficiently  averred  :  such  warrant  need  not  be  dated. 

7.  It  will  be  intended  in  favour  of  an  order,  that  the  above  warrant  was  served  a 
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Gunning  being  counsel  for  the  prosecution,  and  Mr.,       1847. 
O'Malky  for  the  defence.  Bidwbll's 

It  was  an  indictment  against  the  defendant  for  dis-  ^<^"c- 
obedience  of  an  order  of  two  justices,  made  under 
63  Geo.  3,  c.  127,  for  the  payment  of  a  church  rate 
of  one  shilling,  assessed  upon  the  defendant,  and 
1/.  12^.  3(/.  costs.  Many  objections  were  taken  on  the 
trial,  both  to  the  sufficiency  of  the  proof,  and  the  form 
of  the  indictment :  and  some  evidence  was  also  offered 
of  a  previous  proceeding  before  other  magistrates  for 
non-payment  of  the  same  rate,  on  the  same  demand. 
Both  the  learned  counsel  who  conducted  the  case 
agreed  that  all  the  questions  of  fact  and  law  should  be 
fully  argued  before  the  learned  Baron  in  London  after 
the  close  of  the  circuit.  It  was  afterwards  intimated 
to  him  that  it  was  desirable  that  no  judgment  should 
be  given,  and  accordingly  all  further  proceedings  were 
suspended  until  the  month  of  February,  1847,  when 
he  received  a  communication  from  one  of  the  parties, 
that  they  wished  to  have  the  case  argued,  and  it  was 
argued  previously  to  the  Spring  assizes,  1847,  by 
Mr.  O^Malley  for  the  defendant,  and  Mr.  Crouch  for 
the  prosecution,  at  the  learned  Baron's  Chambers,  but 
the  time  which  subsequently  elapsed  before  the  com- 
mencement of  the  circuit  was  so  short,  that  it  was 
impossible  for  him  to  refer  to  the  various  authorities 


reasonable  time  before  the  day  of  appearance ;  as  otherwise  the  justices  would  have 
acted  unjustlv  in  making  the  order,  which  will  not  be  presumed. 

8.  The  oraer  need  not  be  set  out  according  to  tne  tenor;  the  substance  of  it  is 
sufficient. 

9>  If  in  the  indictment  it  sufficiently  appears  by  implication  that  the  rate  was  in  force 
when  the  order  was  made,  that  fact  need  not  be  positively  averred. 

10.  Semble,  under  stat.  43  EHz.  c.  2,  s.  4,  in  a  special  plea  by  a  Justice  to  an  action 
of  trespass,  it  would  be  enough  to  state  "  a  (popr)  rate  duly  pubhshed,  and  that  the 
plaintiff  was  an  occupier  and  rated,  and  that  there  was  a  compknnt  on  oath  by  the  over- 
seer,  that  he  did  not  pay  on  demand,  and  that  such  fact  was  proved  to  the  satisfaction  of 
the  justice/'  even  though  it  might  turn  out,  on  fnther  inquiry,  that  there  had  not,  tit 
tmth  or  fact,  been  any  such  demand  and  refusal  as  was  alleged  before  the  justice. 

h2 
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1847.  cited,  and  deliberate  upon  the  case  before  he  left  town 
Bidwbll's  ^^^  *^^  assizes.  He  afterwards  considered  the  various 
Case.  objections  made,  and  pronounced  the  following  judg- 
ment upon  them  (a)  : — 

^'  Upon  the  argument  which  took  place  at  my 
Chambers,  I  intimated  my  opinion  that  the  allegation 
in  the  first  count  of  the  indictment,  that  the  rate  was 
duly  made  upon  the  defendant,  which  was  the  prin- 
cipal objection  made  to  the  evidence,  was  sufficiently 
proved  ;  and  it  was  thereupon  agreed  by  the  learned 
counsel  on  both  sides,  that  the  available  objections,  if 
any,  were  to  the  form  of  the  indictment,  and  that  the 
case  should  be  argued  in  arrest  of  judgment,  the 
defendant  being  found  guilty. 

''  Upon  since  referring  to  the  indictment,  I  find  that 
the  2nd  and  3rd  counts  are  each  framed  for  the  dis- 
obedience of  an  order  on  other  rates  than  the  one 
mentioned  in  the  1st  count ;  as  there  was  only  one  rate 
proved,  the  defendant  could  only  be  found  guilty  on 
one  count.  The  verdict  must,  therefore,  be  entered  for 
the  defendant  on  the  2nd  and  3rd  counts. 

"The  question  then  is,  whether  the  first  is  bad,  in 
arrest  of  judgment?  I  have  considered  this  question 
very  much ;  I  have  felt  some  doubt  about  it,  but  I 
proceed  to  state  the  conclusion  to  which  I  have  come, 
and  the  reasons  for  it. 

**  The  substance  of  this  count,  so  far  as  it  is  neces- 
sary to  notice  it,  in  order  to  explain  the  grounds  of 
ray  decision,  is,  that  the  defendant  was  a  parishioner 
and  inhabitant  of  the  parish  of  St,  Botolphj  in  the 
town  and  county  of  Cambridge^  and  the  occupier  of  a 
certain  dwelling-house  in  the  said  parish,  and  liable 
to  be  rated  in  and  to  the  said  church  rate ;  and  that 

(a)  This  judgment  was  delivered  by  Mr.  Justice  Pattbson,  at  &e 
Cambridj^e  Spring  atsiies,  1847. 
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whilst  the  said  defendant  continued  and  was  such  1847. 
parishioner,  inhabitant,  and  occupier,  and  so  liable  as  bidwkll'b 
aforesaid,  to  wit,  on  the  4th  o{  August,  a.  d.  1842,  a  Case, 
certain  church  rate,  intituled,  ^*  a  rate  or  assessment 
of  two  shillings  in  the  pound,  made  this  4th  day  of 
August,  in  the  year  of  our  Lord  1842,  by  the  church- 
wardens, overseers,  and  inhabitants  of  the  parish  of 
St.  Botolphy  in  vestry  assembled,  for  defraying  the 
necessary  expenses  and  disbursements  in  and  about 
the  parish  church,  for  the  use  of  Mr.  John  Cole  and 
Mr.  William  Alliston,  churchwardens,"  was  duly  made 
as  by  law  in  that  behalf  required^  and  that  the  same 
was  afterwards  duly  allowed  as  by  law  in  that  behalf 
required,  and  that  the  validity  of  the  said  church  rate 
had  not  been  questioned  in  any  Ecclesiastical  Court, 
and  that  the  defendant  was  in  and  by  the  said  church 
rate  duly  rated  at  and  in  the  sum  of  sixteen  shillings, 
and  that  the  said  church  rate  continued  and  was  then 
in  full  force,  validity,  and  effect,  and  that,  and  whilst 
the  said  sum  of  sixteen  shillings  remained  due  from, 
and  unpaid  by  the  defendant,  to  wit,  on  30th  May, 
1844,  William  Alliston  and  John  Cole  then  and 
continually  thence  hitherto,  being  the  churchwardens 
of  the  parish  aforesaid,  in  the  town  and  county  afore- 
said, personally  went  before  John  JEaden,  Esq.,  one  of 
her  Majesty's  justices  of  the  peace  of  the  borough  and 
town  corporate  of  Cambridge,  and  on  their  oaths  in- 
formed the  said  justice,  and  complained  before  him, 
that  on  the  said  4th  of  August,  1842,  the  said  church 
rate  was  duly  made  as  by  law  in  that  behalf  required, 
and  that  the  same  was  on  the  said  6th  of  August,  1842, 
duly  allowed  as  by  law  in  that  behalf  required,  and 
that  the  validity  of  the  said  church  rate  had  not  been 
questioned  in  any  Ecclesiastical  Court,  and  that  the 
defendant,  who  before  and  at  the  time  of  the  making 
and  allowing  of  the  said  church  rate  had  been,  and 
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1847.       ^^^^°  ^^^  ^  pariRbioner  and  inhabitant  of,   and  the 
T  ;'  occupier  of  a  certain  dwelling-house  in  the  said  parish, 

Case.       was  by  the  said  church  rate  duly  rated  to  the  said 
church  rate  at  and  in  the  sum  of  sixteen  shillings,  and 
that  the  sum  of  sixteen  shillings  had  been  duly  de- 
«  mandedj  as  by  law  in  that  behalf  required  of  the  defend- 
ant, that  he  had  refused  and  neglected^  and  then  did 
refuse  and  neglect  to  pay  the  same,  and  every  part 
thereof  to  the  said  William  Alliston  and  John  Cole^  who 
then  were  the  churchwardens  of  the  said  parish  of  St. 
Botolphj  in  the  said  borough,  town  corporate,  and 
county,  who  by  law  ought  to  have  received  and  col- 
lected the  same,  and  that  the  said  sum  of  sixteen  shil- 
lings, and  every  part  thereof,  then  remained  and  was  un- 
paid, and  then  was  due  and  payable  by  and  from  the  said 
defendant  for  the  said  church  rate,  and  that  William 
Alliston  and  John  Cole,  as  such  churchwardens,  prayed 
justice  in  the  premises,  and  that  the  said  defendant 
might  be  convened  before  two  or  more  of  her  Majesty's 
justices  of  the  peace  of  the  said  borough  and   towu 
corporate  to  answer  to  the  said  complaint. 

The  count  then  proceeds  to  state  the  warrant  of  Mr. 
Eaden,  under  his  hand  and  seal,  whereby,  after  recit- 
ing as  is  therein  recited^  he  required,  summoned,  and 
convened  the  defendant  to  appear  before  two  justices 
for  the  said  borough,  on  the  6th  of  June^  at  a  certain 
hour,  to  answer  the  said  information,  and  that  the 
warrant  was  afterwards,  and  before  the  said  6th  of 
June,  to  wit,  on  the  30th  May,  personally  served  on 
the  defendant,  that  he  did  not  appear,  and  thereupon 
two  justices  of  the  peace  made  the  order  which  was 
afterwards  served  on  the  defendant,  and  which  he 
disobeyed. 

2'he  first  and  principal  objection  made  to  this  count 
was,  that  the  allegation  that  the  rate  was  duly  made 
and  allowed  as  by  law  in  that  behalf  required,  and 
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that  the  defendant  was  duly  rated  therein  at  sixteen  1847. 
shillings  was  insufficient,  and  that  the  facts  ought  to  bidwell's 
have  been  stated  which  constitute  a  due  making  and  Case. 
allowance  of  the  rate,  and  a  due  rating  of  the  defend- 
ant. As  for  instance,  that  it  was  made  at  a  vestry 
meeting  by  the  churchwardens  and  inhabitants  there 
assembled,  and  that  the  defendant  was  fairly  rated 
thereby,  in  proportion  to  the  value  of  the  property 
occupied  by  him ;  and  many  authorities  were  cited  to 
shew  that  the  word  "  duly^'  will  not  supply  the  want 
of  such  averments.  It  is  not  necessary  to  refer  to  all 
these  authorities,  the  principal  of  which  is  the  King  v. 
HornCy  Cow  per,  683,  for  the  general  rule  is  undis- 
puted that  the  facts  and  circumstances  constituting 
the  offence  itself  must  be  averred  in  an  indictment, 
otherwise  the  law  resulting  from  the  facts  would  be  a 
question  for  the  jury. 

But  there  are  two  answers  to  this  objection.  The 
first  is,  that  there  is  a  distinction  between  the  allega- 
tion of  facts  constituting  the  offence^  and  those  which 
must  be  averred  by  vfhy  odnducement.  In  the  former 
case,  the  circumstances  must  be  set  out  with  particu- 
larity ;  in  the  latter,  a  more  general  allegation  is 
allowed.  An  ^^  inducement  to  an  offence  does  not 
require  so  much  certainty."  Com.  Dig.  "Indict."  G.  5. 
As,  in  an  indictment  for  escape  ^^debito  modo  com- 
missus''  is  enough,  without  shewing  by  what  authority, 
and  even  ''commissus*'  is  sufficient,  I  Vent.  170, 
Rex.  V.  Wright.  So  in  the  King  v.  Wade^  1  B.  &  Ad. 
861,  which  was  an  indictment  for  disobeying  an 
order  of  justices  to  re-admit  a  member  of  a  friendly 
society,  under  35  Geo.  3,  c.  64,  s.  2,  by  which  it  was 
enacted  that  if  a  member  of  a  society  established  by 
the  act,  should  think  himself  aggrieved,  two  justices 
might  determine  the  matter  according  to  the  rules  of 
the  society  confirmed  piirsuaut  to  the  act,  an  averment 
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1847.  that  the  society  was  establishedj  and  the  rules  duly 
Bidwbll's  confirmed  according  to  the  act,  was  held  sufficient ;  and 
Case.  Lord  Tenterden  observes  "  that  the  matter  objected 
to  in  the  introductory  part  of  the  indictment  was  not, 
properly  speaking,  matter  relating  to  the  offence,  but 
to  the  authority  of  the  justices  who  made  the  order." 
In  Rex  V.  Soper^  3  B.  &  C.  867,  under  a  similar 
indictment  the  allegation  was,  that  the  rules  under 
the  same  act  had  been  '*  duly  established,  confirmed, 
deposited,  and  filed  of  record,''  without  stating  how, 
and  no  objection  was  taken,  and  in  King  v.  Sainsbury^ 
4  T.  R.  451,  an  averment  that  a  meeting  of  justices 
was  '^duli/''  held  for  the  purpose  of  licensing  seems 
to  have  been  thought  sufficient  by  Buller  J.  and 

ASHURST  J. 

Unless  indeed  some  general  allegations  were  al- 
lowed, embracing  both  fact  and  law  in  such  cases,  it 
would  tend  greatly  to  the  prolixity  of  indictments  and 
pleadings.  Now  there  can  be  no  doubt  in  the  present 
case,  that  the  offence  for  which  the  defendant  is  in- 
dicted is  the  disobedience  of  the  order  ;  the  introduc- 
tory facts  are  alleged  only  to  shew  that  the  justices 
had  jurisdiction  to  make  that  order,  and  that  the 
order  was  therefore  obligatory,  and  they  fall  within 
the  description  of  inducement.  There  is  another  an- 
swer to  the  principal  objection.  It  is  this,  that  inde- 
pendently of  the  allegation  of  the  fact  of  the  rate 
being  duly  made,  and  supposing  that  allegation  to  be 
struck  out,  the  rest  of  the  cuuut  shews  that  the 
magistrates  had  sufficient  authority  to  make  the  order 
by  reason  of  there  being  a  sufficient  information,  by 
competent  persons,  to  give  them  jurisdiction.  The 
churchwardens,  on  whose  information  the  justice 
acted,  were  the  proper  persons  to  receive  and  collect; 
for  the  rate  being  unpaid,  those  who  then  fill  the 
office  can  alone  sue  for  it  in  the  Ecclesiastical  Court, 
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and  I  think  that  their  information  alone  gives  juris-       1847. 
diction  irrespective  of  the  truth  of  the  facts  contained    bidwkll's 
in  it.  Case. 

According  to  the  words  of  the  section  in  question, 
the  63  Geo.  3,  c.  127,  s.  7  (a),  taken  in  their  ordi- 
nary sense,  the  fact  of  a  rate  duly  imposed  on  a  party, 
and  also  the  nonpayment  of  it  by  the  party,  are  made 
conditions  precedent  to  the  jurisdiction  by  the  magis- 
trates to  make  an  order  for  payment;  but  the  provision 
which  follows,  that  the  justices  are  to  examine  upon 
oath  into  the  merits  of  the  said  complaint,  and  the 
power  of  appeal  to  the  sessions  lead  me  to  think  that 
these  are  not  conditions  precedent,  and  that  an  infor- 
mation on  oath  of  a  rate  duly  made,  in  which  the 
party  was  rated ;  and  of  the  refusal  by  that  party  to 
pay  would  be  enough,  if  supported  by  sufficient  evi- 
dence, of  which  they  are  to  judge,  to  give  the  magis- 
trates power  to  decide  and  make  an  order  for  payment, 
so  that  the  order,  if  made,  would  be  valid,  and  could 

(a)  S.  7*  And  whereas  it  is  expedient  that  church  rates  or  chapel  rates 
of  limited  amount,  unduly  refused  or  withheld,  should  in  certain  cases 
be  more  easily  and  speedily  recovered.  Be  it  enacted,  that  from  and 
after  the  passing  of  this  act,  if  auy  one  duly  rated  to  a  church  rate  or 
chapel  rate,  the  validity  whereof  has  not  been  questioned  in  any  Eccle- 
siastical Court,  shall  refuse  or  neglect  to  pay  the  same  sum  fit  which  he 
is  so  rated,  it  shall  and  may  be  lawful  for  any  one  justice  of  the  peace  of 
the  same  county,  riding,  city,  liberty  or  town  corporate  where  the  church 
or  chapel  is  situate,  in  respect  whereof  such  rate  shall  have  been  made, 
upon  the  complaint  of  any  churchwarden  or  churchwardens,  chapel- 
warden  or  chapelwardens,  who  ought  to  receive  and  collect  the  same,  by 
warrant  under  the  hand  and  seal  of  such  justice,  to  convene  before  any 
two  or  more  such  justices  of  the  peace,  any  person  so  refusing  or  neglecting 
to  pay  such  rate,  and  to  examine  upon  oath  (which  oath  the  said  justices 
are  hereby  empowered  to  administer),  into  the  merits  of  the  said  com- 
plaint, and  by  order,  under  their  hands  and  seals,  to  direct  the  payment 
of  what  is  due  and  payable  in  respect  to  such  rate,  so  as  the  sum  ordered 
and  directed  to  be  paid  as  aforesaid,  do  not  exceed  ten  pounds,  over  and 
above  the  reasonable  costs  and  charges  to  be  ascertained  by  such  justices ; 
and  upon  refusal  or  neglect  of  such  party  to  pay  according  to  such  order, 
it  shall  and  may  be  lawful  for  any  one  of  sucii  justices,  by  warrant  under 
his  hand  and  seal,  to  levy  the  money  thereby  ordered  to  be  paid,  together 
with  the  amount  of  such  costs  and  charges,  by  distress  and  sale  of  the  goods 
of  such  offender,  his  executors  or  administrators,  rendering  onlv  the 
overplus  to  him  or  her,  the  necessarv  charges  of  distraining  oeing 
thereout  first  deducted  and  allowed  by  tne  said  justices. 
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1847,       be  enforced,  whether  de  facto  there  was  a  proper  rate 
Bidwkll's   ^"^  proper  demand  and  refusal,  or  not. 

Case.  This  is,  generally  speaking,  the  case  where  justices 

have   power  to  decide  judicially,  Lowther  v.  JEarl 
Radnor y  8  East,  1 13,  &c.     The  case  of  a  poor  rate  is 
not  the  same  under  the  43  JEliz.  c.  2,  s.  4,  which  is 
very  differently  worded.     The  validity  of  the  rate  is 
essential  to  the  power  of  a  justice  to  issue  a  distress 
warrant,  so  that  if  the  rate  has  not  been  duly  published 
or  the  party  proceeded  against  be  not  an  occupier 
within  the  parish,  the  warrant  is  unauthorized,  and 
the  justice  liable  to  an  action  of  trespass.     Whether 
the  fact  of  a  demand  on  and  refusal  by  the  occupier 
be  essential  to  the  jurisdiction  of  the  justice  (a)  to 
issue  the  warrant,   or  his  decision  on  the  evidence 
thereof  on  oath  before  him  be  sufficient,  has  not,  I 
believe,  been  decided,  but  I  have  always  thought  it 
would  be  sufficient,  and  that  in  a  special  plea  by  a 
justice  to  an  action  of  trespass,  it  would  be  enough  to 
state  a  rate  duly  published,  and  that  the  plaintiff  was 
an  occupier,  and  rated,  and  that  there  was  a  complaint 
on   oath    by  the   overseer,   that  he  did  not  pay  on 
demand,  and  that  fact  was  proved  to  the  satisfaction 
of  the  justice;  and  I  think  that,  in  this  case,  if  there 
was  a  sufficient  information  on  oath  of  a  church  rate 
on   which    the  defendant  was  assessed,   and  of  the 
demand  and  refusal,  the  magistrates  had  jurisdiction, 
and  the  order  was  valid ;  for  why  are  the  magistrates 
to  inquire  into  the  merits  of  the  case,  and  adjudicate 
upon  them,  unless  their  adjudication  is  to  be  binding, 
especially  when  it  may  be  made  the  subject  of  appeal  ? 
If  this  be  so,  the  information  is  sufficient,  as  set  out 
in  the  first  count.     It  shews  that  the  magistrates  have 
jurisdiction,  for  the  rate  is  alleged  to  have  been  duly 

(a)  Stat.  43  Eliz,  c.  2, 6.  4,  empowers  two  justices,  not  only  one. 
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made,  and  no  case  has  been  cited,  nor  can  I  find  any       1847. 
to  shew  that  the  order  of  a  magistrate  is  not  valid,  if  bidwell'b 
founded  upon  information  which  does  shew  jurisdic-        ^"®' 
tion,  merely  because  the  information  is  open  to  the 
objection  of  informality  in  making  a  mixed  allegation 
of  fact  and  law,  instead  of  stating  the  facts  only. 

I  think,  therefore,  that  the  first  count  is  good,  as 
far  as  relates  to  the  principal  objection.  On  the  other 
objections  I  have  never  entertained  any  doubt.  I 
think  they  are  all  unfounded. 

The  second  was,  that  it  does  not  appear  that  the 
churchwardens  were  authorized  to  collect  and  receive 
when  they  demanded  the  rate.  I  think  it  is  sufficient 
that  they  were  so,  when  the  rate  was  neglected  and 
refused,  which  is  the  offence. 

The  third  objection  was,  that  the  averment  of  the 
warrant  was  defective,  because  it  is  stated,  *'  that  it 
was  recited  as  therein  recited^*^  without  stating  what 
was  so  recited.  Enough  of  the  warrant  would  be 
stated  without  mentioning  the  recital.  It  was  said 
also  that  it  was  not  addressed  to  any  one.  I  think  it 
is  sufficiently  averred  to  have  been  addressed  to  the 
defendant. 

■ 

Another  objection  was,  that  the  warrant  was  not 
averred  to  have  been  served  a  reasonable  Hme  before 
the  day  of  appearance.  I  think  it  must  be  assumed 
that  the  justices  satisfied  themselves  upon  that  point, 
otherwise  the}'  would  have  acted  unjustly  in  making 
the  order  in  the  absence  of  the  party,  and  the  intend- 
ment is  always  favourable  to  the  validity  of  an  order. 

Another  objection  was,  that  the  order  should  be  set 
out  verbatim^  according  to  the  tenor.  There  are  pre- 
cedents both  ways,  and  there  is  no  authority  that  it  is 
necessary.  It  is  not  necessary  in  an  action  on  a 
judgment.     I  do  not  see  why  it  should  be  so  on  an 
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1847.       indictment  on  an  order.     I  think  it  is  enough  to  set 

Bidwell'8   ^"^  ^^®  substance  correctly. 

Case.  There  are  still  two  more  objections,  neither  of  them 

of  any  weight ;  one  that  the  church  rate  is  not  averred 
to  have  been  in  force  when  the  order  was  made  ;  the 
other,  that  the  warrant  was  without  date.  As  to  the 
first,  it  is  averred  that  it  continued  in  force  at  the 
time  of  the  indictment,  and  that  the  justices  found  the 
portion  of  the  rate  assessed  on  the  defendant  to  be  due 
to  the  churchwardens,  complaints  which  are,  I  think, 
quite  sufficient ;  and  the  date  of  the  order  (a)  is  in  this 
case  quite  immaterial.  In  iJea:  v.  Fletcher j  13  Law- 
Journal,  Magistrates'  Cases,  16,  a  date  was  necessary 
to  the  warrant  of  commitment  to  describe  the  time 
when  the  imprisonment  was  to  commence. 

For  these  reasons  I  think  the  judgment  ought  not 
to  be  arrested. 


(a)  (Warrant?) 

The  indictment  (which  was  found  at  the  Summer  assizes^  1844)  states — 
that  the  jurors  for  our  Lady  the  Queen,  upon  their  oath  present,  that  after 
the  makmg  and  passing  of  a  certain  act  of  Parliament,  made  and  passed  in 
the  53rd  year  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
entitled  *'An  Act  for  the  better  regulation  of  Ecclesiastical  Courts  in 
England,  and  for  the  more  easy  recovery  of  church  rates,'Mong  before 
and  at  the  time  of  the  making  and  allowance  of  the  church  rates  herein- 
after next  mentioned,  one  William  BidweU,  of  the  parish  of  St.  Botolpht 
in  the  town  of  Cambridge,  in  the  county  of  Cambridge,  shoemaker,  was 
and  yet  is  a  parishioner  and  inhabitant  of  the  said  parish  of  St.  Botolph, 
in  the  said  town  and  county,  and  the  occupier  of  a  certain  dwelling-house 
in  the  said  parish,  in  the  said  town  and  county,  and  liable  to  be  rated  in 
and  to  the  said  church  rate,  and  that  whilst  he,  the  said  William  BidweU, 
continued  and  was  such  parishioner,  inhabitant  and  occupier,  and  so 
liable  as  aforesaid,  to  wit,  on  the  fourth  day  of  August,  in  the  year  of  our 
Lord,  1842,  at  the  parish  aforesaid,  in  the  town  and  county  aforesaid,  a 
certain  church  rate,  entitled,  '^  a  rate  or  assessment  of  two  shillings  in  the 
pound,  made  this  4th  day  of  August,  in  the  year  of  our  Lord,  1842,  by 
the  churchwardens,  overseers,  and  inhabitants  of  the  parish  of  St.  Botolph, 
in  vestry  assembled,  for  defraying  the  necessary  expenses  and  disburse- 
ments, in  and  about  the  parish  church,  for  the  use  of  Mr.  John  Cole  and 
Mr.  William  Alliston,  churchwardens,"  was  duly  made  as  by  law  in  that 
behalf  required,  and  that  the  same  was  afterwards,  to  wit,  on  the  6th  day 
of  August,  in  the  year  last  aforesaid,  to  wit,  at  the  parish  aforesaid,  in  the 
town  and  county  aforesaid,  duly  allowed,  as  bv  law  in  that  behalf  required. 
And  that  the  validity  of  the  said  church  rate  natb  not  been  questioned  in 
any  Ecclesiastical  Court,  and  that  the  said  WiUiam  BidweU  was  and  is,  in 
and  by  the  said  church  rate,  duly  rated  in  and  to  the  said  church  rate,  at 
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aod  in  the  sum  of  sixteen  shillings,  and  that  the  said  church  rate  con«         181<7* 

tinues  and  now  is  in  full  force,  validity  and  effect.     And  the  jurors   . 

aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  afterwards.  Bid  well's 
and  whilst  the  said  sum  of  sixteen  shillings  remained  due  from,  and  Case. 
unpaid  hy  the  said  WiUiam  BidweU,  to  wit,  on  the  30th  day  of  May,  in 
the  year  of  our  Lord,  1844,  WiUiam  AlUston  and  John  Cole  then  and  con-- 
UnuaUf  thence  hitherto  being  the  churchwardens  of  the  parish  aforesaid,  in 
the  town  and  county  aforesaid,  personally  went  before  John  Eaden, 
Esquire,  one  of  her  Majesty's  justices  of  the  peace  of  the  borough  and 
town  corporate  of  Cambridge,  in  the  said  county  (being  the  borough  and 
town  corporate  where  the  church  of  the  said  parish  of  St,  Botolph,  in  the 
said  town  and  county  is  situated,  in  respect  whereof  the  said  church  rate 
was  made  as  aforesaid),  and  on  their  oaths  informed  the  said  justice,  and 
then  on  their  oaths  complained  and  said  before  the  said  justice,  that  on  the 
said  4  th  day  of  August,  in  the  year  of  our  Lord,  1842,  the  said  church  rate 
was  dulg  made,  as  by  law  in  that  behalf  required,  and  that  the  same  was 
on  the  said  6th  day  of  August,  in  the  year  of  our  Lord  1842,  duly  allowed, 
as  by  law  in  that  behalf  required,  and  that  the  validity  of  the  said  church 
rate  had  not  been  questioned  in  any  Ecclesiastical  Court,  and  that  the 
said  WiUiam  BidweU,  who  before  and  at  the  time  of  the  making  and 
allowance  of  the  said  church  rate,  had  been  and  then  was  a  parishioner 
and  inhabitant  of,  and  the  occupier  of  a  certain  dwelling-house  in  the 
said  parish  of  St.  Botolph,  in  the  said  borough  and  town  corporate  in  the 
said  county,  was  in  ana  by  the  said  church  rate  duly  rated  in  and  to  the 
said  church  rate,  at  and  in  the  sum  of  sixteen*  shillings,  and  that  the  said 
sum  of  sixteen  shillings  had  been  duly  demanded,  as  by  law  in  that  behalf 
required  of  him,  the  said  WUUam  BidweU,  and  that  ne  had  rrfused  and 
neglected,  and  then  did  refuse  and  neglect  to  pay  the  said  sum  and  every 
part  thereof  to  them  the  said  WiUiam  AUiston  and  John  Cole,  who  then 
were  the  churchwardens  of  the  said  parish  of  St,  Botolph,  in  the  said 
borough,  town  corporate,  and  county,  who  by  law  ought  to  receive  and 
collect  the  same,  ftnd  that  the  said  sum  of  sixteen  shillings  and  every  part 
thereof  then  remained  and  was  unpaid,  and  then  was  due  and  payable  by 
and/rom  the  said  WiUiam  BidweU,  for  and  in  respect  of  and  on  account 
of  the  said  church  rate,  and  the  said  WiUiam  AUiston  and  John  Cole,  as 
such  churchwardens  prayed  justice  in  the  premises,  and  that  the  said 
WiUiam  Bidwdl  might  be  convened  before  two  or  more  of  her  Majesty's 
justices  of  the  peace  of  the  said  borough  and  town  corporate,  to  answer 
to  the  said  complaint,  and  that  such  order  might  be  thereupon  afterwards 
made  in  the  premises,  as  by  law  in  that  behalf  ought  to  be  made.  And 
the  jurors  aforesaid,  on  their  oath  aforesaid,  do  furUier  present,  that 
afterwards,  to  wit,  on  the  said  30th  day  of  May,  in  the  year  1844,  at  the 
parish  aforesaid,  in  the  said  borough,  town  corporate,  and  county  afore- 
said, the  said  John  Eaden  then  being  such  justice  of  the  peace  as  afore- 
saidy  made  his  certain  warrant  under  his  hand  and  seal,  whereby,  after 
reciting  as  is  therein  recited,  he  the  said  John  Eaden,  as  and  so  being 
such  justice  of  the  peace  as  aforesaid  did  require,  summon  and  convene 
the  said  WtUiam  BidweU  to  appear  before  two  or  more  of  her  Majesty's 
justices  of  the  peace,  of  and  tor  the  said  borough  and  town  corporate  at 
the  (hUldhaU^  of  and  in  the  said  borough,  on  TTmrsday  the  '6th  day  of 
June  then  next,  at  the  hour  of  eleven  in  the  forenoon  of  the  same  day, 
then  and  there  to  answer  to  the  said  information  and  complaint  of  the 
said  WiUiam  AUiston  and  John  Cole^  and  to  be  dealt  with  in  the  premises 
according  to  law  in  that  behalf.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  warrant,  under  the  hand 
and  seal  of  the  said  John  Eaden,  so  being  such  justice  as  aforesaid,  waa 
afterwards  and  before  the  said  6th  day  of  June,  to  wit,  on  the  30th  day  of 
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1847.        -^<ay»  ill  the  year  of  our  Lord  1844,  at  the  parish  aforesaid,  in  the  town 

*         and  county  aforesaid,  personally  senred  upon  and  left  with  the  said 

Bed  well's  William  BtdweU^  who  then  and  there  had  notice  thereof,  and  of  the 
Case.  contents  thereof.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  iVUUam  Bidwell,  so  heing  summoned  and 
convened,  and  having  had  such  notice  as  aforesaid,  did  not  appear  at  the 
GwMhaU  of  and  in  the  said  borough,  in  the  town  and  county  aforesaid, 
or  otherwise  or  elsewhere,  according  to  the  exigency  of  the  said  warrant 
and  summons,  or  otherwise,  and  thereupon  afterwards,  to  wit,  on  the 
said  6th  day  of  June,  in  the  year  of  our  Lord  1844,  at  the  time  and  place 
in  the  said  warrant  in  that  behalf  mentioned,  to  wit,  at  the  ChtUdhaUt  of 
and  in  the  said  borough,  to  wit,  at  the  parish  aforesaid,  in  the  town, 
borough,  and  county  aforesaid,  at  the  hour  of  eleven  in  the  forenoon  of 
the  same  day,  the  said  John  Eaden  (then  being  such  justice  of  the  neace 
as  aforesaid),  and  JuUen  Skrine,  Esquire,  then  and  there  being  one  otner  of 
her  Majesty's  justices  of  the  peace,  of  and  for  the  borough  and  town 
corporate  of  Cambridge,  in  the  said  county,  did  proceed  to  examine,  and 
did  then  and  there  examine  upon  oath  into  the  merits  of  the  said 
complaint,  and  did  then  and  there,  after  such  examination,  make  their 
certain  order  in  writing  in  the  premises  under  their  hands  and  seals, 
whereby,  after  reciting  the' making  of  the  aforesaid  information  and 
complaint  of  the  said  WiUiam  AlHston  and  Jokn  Cole  as  aforesaid,  and 
the  making  of  the  said  warrant  and  the  service  thereof  upon  the  said 
William  Bidwell  as  aforesaid,  and  that  he  had  been  duly  summoned  and 
convened  to  appear  as  in  that  behalf  aforesaid,  to  answer  to  the  said 
information  and  complaint,  and  to  be  dealt  with  in  the  premises  according 
to  law  in  that  behalf,  and  that  he  did  not  appear  according  to  the  exigency 
of  the  said  warrant  and  summons,  or  otherwise,  but  therein  wholly  failed 
and  made  default,  they,  the  said  John  Eaden  and  Julien  Skrine,  then 
being  such  justices  of  the  peace  as  aforesaid,  and  not  being,  and  neither 
of  them  being  patrons  or  patron  of  the  said  church,  or  in  anyway  interested 
in  the  premises,  or  in  any  of  the  rights,  dues,  or  other  payments  of  or 
belonging  to  the  said  church  or  the  said  parish  of  St.  Botolph,  did  find, 
declare,  and  adjudge,  that  on  the  said  4th  day  of  August,  1842,  the  said 
church  rate  was  didg  made  as  by  law  in  that  behalf  required,  and  that  the 
same  was  duly  allowed  as  by  law  in  that  behalf  required,  on  the  6th  day 
of  the  same  month  of  August,  and  that  the  said  William  Bidwell,  before 
and  at  the  time  of  the  making  and  allowance  of  the  said  church  rate  was 
and  still  was  a  parishioner  and  inhabitant  of,  and  the  occupier  of  a 
certain  dwelling-house  in  the  said  parish  of  St.  Botolph,  in  the  said 
borough,  town  corporate  and  county,  and  then  and  still  was  dtdy  rated  in 
and  to  the  said  church  rate,  at  and  in  the  sum  of  sixteen  shillings,  and 
that  the  validity  of  the  said  church  rate  had  not  been  questioned  in  any 
Ecclesiastical  Court,  and  that  the  validity  of  the  said  rate  hath  not  been 
and  was  not  disputed,  and  that  the  liability  of  the  said  WUUam  BidweR 
to  pay  the  same  or  the  said  sum  of  sixteen  shillings,  at  which  he  was  so 
rated  as  aforesaid,  or  any  part  thereof,  had  not  been  and  was  not  disputed, 
and  that  the  said  sum  of  sixteen  shillings  then  was  unpaid,  and  was  justly 
and  truly  due  and  payable  by  and  from  the  said  William  Bidwell,  for  and 
in  respect  to  and  on  account  of  the  said  rate,  and  that  the  payment  of  the 
said  sum  of  sixteen  shillings  had  been,  and  before  the  making  of  the  said 
information  and  complaint,  was  duly  demanded  of  and  from  him  the  said 
WiUiam  Bidwell,  and  that  he  had  refused  and  neglected,  and  before  the 
making  of  the  said  information  and  complaint,  had  refused  and  neglected, 
and  still  did  refuse  and  neglect  to  pay  the  said  sum  of  sixteen  shillings 
and  every  part  thereof,  and  that  the  said  sum  of  sixteen  shillings  then 
was  due  and  payable  from  the  said  William  Bidwell  in  respect  to  the  said 
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rate,  and  that  the  church  of  the  said  parish  of  St.  Botohh,  in  the  said  ]  547^ 

borough,  town  corporate  and  county  aforesaid,  for  which  the  said  church '___ 

rate  had  been  and  was  made  as  aforesaid,  was  situated  in  the  said     Bidwbll's 
borough  and  town  corporate,  and  within  the  jurisdiction  of  them  the  Case, 

said  justices,  as  such  justices  as  aforesaid,  and  did  thereby  order  and 
direct  the  said  WUUam  Bidwell  to  pay  the  said  sum  of  sixteen  shillings, 
(which  they  did  thereby  find  to  be  due  and  payable  by  the  said  fViUiam 
Bidwett,  in  respect  to  tne  said  rate),  unto  the  said  WiUUan  AlHston  and 
John  Vole,  the  churchwardens  of  the  parish  aforesaid,  in  the  town  and 
county  aforesaid,  who  ought  to  receive  and  collect  the  same  over  and 
above  the  sum  of  M,  \2s.  Zd,,  the  reasonable  costs  and  charges  of  the 
said  WiXUaan  AUiston  and  John  Cole,  in  the  premises  as  such  church- 
wardens, which  they  the  said  justices,  did  in  and  by  the  said  order, 
ascertain,  find,  and  adjudge  to  be  such  reasonable  costs  and  charges. 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  present, 
that  a  true  copy  of  the  said  order  was  afterwards,  to  wit,  on  the  7th  day 
of  Jvne,  in  the  year  of  our  Lord,  1814,  at  the  parish  aforesaid,  in  the 
town  and  county  aforesaid,  personally  served  upon  and  left  with  the  said 
WiUiam  Bidwell,  and  that  the  said  WillUm  BidweU  then  and  there  had 
notice  of  the  said  order,  and  of  the  contenca  thereof,  and  of  everjr  part 
thereof,  and  that  he  the  said  fVilUam  Bidwell  was  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  town  and 
county,  aforesaid,  requested  by  the  said  iVUUam  AlUston  and  John  Cole, 
(who  then  continued  and  were  the  churchwardens  of  the  said  parish  of 
St,  Botolph,  in  the  said  town  and  county),  and  who  by  law  then  ought  to 
collect  and  receive  the  said  several  sums  of  sixteen  shillings  and  12. 12^.  3d., 
to  pay  to  them  the  said  several  sums  of  sixteen  shillings  and  }l,  I2s,  'Sd., 
but  that  he  the  said  WUliam  Bidwell,  not  regarding  the  said  order  or  his 
duty  in  that  behalf,  did  not,  nor  would,  when  he  was  so  requested,  or  at 
any  time  before  or  since,  pay  or  cause  to  be  paid  to  them,  or  either  of 
them,  or  any  person  or  persons  on  their  or  either  of  their  behalf,  the 
said  several  sums  of  sixteen  shillings  and  I/.  I2s,  3d.,  or  either  of  them, 
or  any  part  thereof,  but  then  wholly  neglected  and  refused  and  continually 
since,  hitherto  hath  neglected  and  refused,  and  still  does  neglect  and 
refuse  to  pay  the  same  and  every  part  thereof,  to  wit,  at  the  parish 
aforesaid,  in  the  town  and  county  aforesaid,  and  the  said  several  sums 
and  each  of  them,  and  every  part  thereof,  remain  and  remains,  and  are 
and  is  wholly  due  and  unpaid  to  the  said  WilUam  AUiston  and  John  Hall, 
the  said  churchwardens,  to  wit,  at  the  parish  aforesaid,  in  the  town  and 
county  aforesaid,  and  the  said  JViUiam  Bidwell  hath  not  at  any  time 
complied  with  the  said  order,  but  hath  wholly  neglected  and  refused  so 
to  do,  to  wit,  at  the  parish  aforesaid  in  the  town  and  county  aforesaid,  in 
contempt  of  our  Lady  the  Queen  and  her  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  ihe  peace  of  our  Lady  the 
Queen,  her  Crown  and  dignity. 

(Thfy other  counts  are  immaterial  to  the  above  case). 
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{CENTRAL  CRIMINAL  COURT,  1847.) 


1847. 


REGINA  V.  EDMUND  GARBETT. 


1.  If  a  wit- 
ness claims 
the  protec- 
tion of  the 
Court  on  the 
ground  that 
the  answer 
would  tend 
to  criminate 
himself,  and 
there  appears 
reasonable 
ground  to  be- 
lieve that  it 
would  do  sa, 
he  is  not- 
compellable 
to  answer. 

2.  If  com- 
pelled not 
withstanding, 
what  he  says 
after  such 
claim  must 
be  considered 
to  haye  been 
obtained  by 
compulsion, 
and  cannot 
be  given  in 
evidence 
against  him. 

3.  He  is  en- 
titled to  pro- 
tection at 
whatever 
stage  of  the 
inquiry  he 
chooses  to 
claim  it ;  and 
he  is  eauaUy 
entitleato 
protection, 
whether  he 
has  already 
answered  the 
question  in 
part,  or  not 
at  all. 


The  prisoner  was  tried  and  convicted  before  Mr.  Baron 
AldersoN)  at  the  Old  Bailey  Sessions,  in  May^  1847, 
of  the  crime  of  forging  the  acceptance  of  William 
Booth  to  a  bill  of  exchange. 

In  the  course  of  the  trial  Mr.  Martin  for  the  prose- 
cution proposed  to  give  in  evidence  the  examination  of 
the  prisoner  on  the  trial  of  the  civil  action  of  Blagden 
V.  Booths  at  the  last  Kingston  assizes.  The  bill  stated 
in  the  declaration  in  that  suit  was  drawn  by  the  pri- 
soner upon  William  Booths  Priors  Lee^  near  Oakin 
Gate,  Salofj  payable  three  months  after  date  to  the 
drawer's  order,  and  purported  to  be  accepted  as  fol- 
lows:— **  Accepted,  payable  at  Masterman  and  Co.'s, 
London.     William  Booth.'' 

The  prisoner  was  called  as  a  witness  for  the  de- 
fendant. His  examination  in  chief  was  as  follows  : — 
This  is  my  signature  to  the  bill  as  drawer.  The  bill 
is  made  payable  to  my  order.  The  acceptance  was  on 
it  when  I  handed  it  to  Mr.  Phillips  (the  second 
indorser.) 

Then  the  cross-examination  was  as  follows : — 

The  stamp  was  never  out  of  my  possession  till  it  was 
handed  to  Mr.  Phillips. 
Had  you  Mr.  Booth's  authority  to  accept  it  ? 

I  had  not. 
Where  did  you  get  the  stamp  ? 

I  purchased  it  at  a  shop  in  London^  and  from  that 

time  the  stamp  has  never  been  out  of  my  possession. 

I  never  received  a  penny  for  it. 
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Never  mind  what  you  received  for  it, — when  was  the      1847. 
"  William  Booth'*  put  upon  it  ?  Gabbbtt's 

Between  the  Friday  and  the  Sunday.  ^•*®- 

What  Friday  and  what  Sunday  ? 

I  believe  it  was  between  the  last  Friday  and  the 
last  Sunday  in  November. 
After  the  21st? 

Certainly  after  the  2l8t. 
After  the  21st  of  November,  1846  ? 

Certainly. 
Did  you  communicate  with  Mr.  Booth  on  the  subject  ? 

Not  in  any  way. 
Have  you  never  done  so  ? 

YeS)  I  believe  last  Saturday  week   I  saw  Mr. 
Booth. 
Lord  Denmah. — Was  that  the  first  time  ? 

The  first  time,  my  Lord. 
Mr.  Chambers.    Why  !  did  he  not  write  you  a  letter  ? 

Never,  I  never  heard  of  his  writing  me  a  letter 
until  I  came  into  this  Court  by  accident 
Until  you  came  by  accident, — what  do  you  mean  ? 

I  came  into  Court  in  pursuance  of  a  subpcena 
served  three  hours  ago. 
Who  served  you  three  hours  ago  ? 

A  gentleman. 
Where  were  you  three  hours  ago  ? 

At  my  office  in  King  WUUam  Street,  in  the 
City. 
Who  is  the  man, — do  you  know  him  ? 

I  do  not,  but  I  believe  he  is  clerk  to  Mr*  Stuart. 
Where  is  your  office  do  you  say  ? 

My    place-   of   business    is    in    King    William 
Street. 
What  are  you  ? 

An  attorney  and  solicitor. 

VOL.  I.  s 
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1847.       Did  you  know  what  you  came  here  to  prove  ? 

Garbbtt'8  I  ^^^  ^^^  u^^^l  I  came  into  the  box. 

^^«'       Do  you  know  what  you  are  attempting  to  prove  ? 

I  do. 
Do  you  mean  to  say  it  is  a  forgery  ? 

It  is  not  his  handwriting. 
Not  in  his  handwriting.     Who  accepted  it  then  ? 

I  am  in  the  hands  of  the  Court. 
Lord  Denmak. — It  must  be  answered. 

The  Witness.     I  state,  my  Lord,  that  I  filled  the 
bill  up  at  Mr.  Phillips^s  request  in  his  own  drawing- 
room,  and  handed  it  to  him,  and  have  never  received 
a  penny  for  it. 
Mr.  Chancers.     1  ask  you  who  did  that?  (pointing  to 
the  bill.) 
Not  Mr.  Booth. 
Did  Mr.  Phillips  ? 

No. 
Who  was  present  when  the  bill  was  filled  up  ? 

Mr.  Phillips  alone. 
Were  there  only  you  two  present  ? 

Mr.  PhiUips  was  not  present  when   *^  William 
Booth''   was  written.      William  Booth  had  been 
written  before  I  filled  it  up  in  Mr.  Phillips*  drawing- 
room. 
Who  was  present  when  ^^William BootK'  was  written? 
^      I  won't  say — only  myself. 
Was  any  one  else  ? 
I  cannot  say. 
I  ask  you  to  tell  me  whether  any  other  person  was 
present  when  "  William  Booth"'  was  written  besides 
yourself  ? 

I  believe  a  clerk. 
What  clerk  ? 

That  I  decline  to  say. 


r 
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Mr.  Chambers.     My  Lord,  I  press  the  question.  1847. 

Lord  Denman.     (To  the  witness). — That  other"  gabbktt's 
person  or  you  must  have  written  it.  ^^®- 

Precisely  so. 
You  knew  that  when  you  uttered  it  ? 

When  I  handed  it  to  Mr.  Phillips  I  did  know  it 
and  Mr.  Phillips  knew  it  too. 
By  Mr.  Chambers.    Who  was  the  other  person  ?   I  ask 
the  question,  and  I  submit,  my  Lord,  it  is  a  proper 
question. 

Lord  Denman ^^It  must  be  answered. 

The  witness.     I  decline  to  answer  that. 
Where  was  it  "  William  Booth"  was  written  ?  . 

I  believe  in  King  William  Street. 
Try  and  recollect — was  it  in  King  William  Street  or 
where  was  it,  was  it  or  not,  you  must  know  the  fact  ? 
Somewhere  in  London. 
Is  the  signing  of  a  bill  of  exchange  a  circumstance  so 
unimportant  that  you  cannot  tell  whether  it  was  in 
King  William  Street  or  Old  Broad  Street  ? 

It  was  either  at  one  or  the  other.     Some  days  I 
was  at  one  place,  and  some  days  at  the  other. 
If  it  was  in  KingWilliam  Street  ^  where  in  King  William 
Street  ? 

No.  78 ;   it  is  used  as  an  office  for  myself  and 
others  who  were  transacting  business  with  me. 
Is  your  name  there  ? 

No. 
Who  permitted  you  to  use  the  office  ? 

Messrs.  Miller  and  M ,  attomies. 

Were  you  carrying  on  the  business  of  an  attorney  ? 
I  am  carrying  on  business  as  an  attorney,  and 
answering  letters  and  correspondence,  and  bo  on. 
Have  you  seen  Mr.  Booth  to-day  ? 

I  have  not  seen  Mr.  Booth  since  Saturday  week. 

s2 
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1847.      Where  did  you  see  him  ? 
Garbbtt'8  ^^  came  with  that  young  man  standing  next  to 

Ca«e*  ]Vir.  Stuart 

Is  he  one  of  his  clerks  ? 

I  believe  not. 
When  you  saw  Mr.  Booth  a  week  ago,  did  you  talk 
about  this  bill  of  exchange  to  him  ? 
Yes. 
What  did  Mr.  Booth  say  to  you  ? 

He  said  he  had  been  served  with  a  writ  and  had 
been  exceedingly  angry  about  it.  I  told  him  it  was 
about  the  bill,  he  said  ^'you  well  know  I  never 
accepted  it/'  and  he  said  he  must  go  into  other 
hands  for  protection. 
Have  you  had  any  money  transactions  mtix  Mr.  Booth? 

Not  money  transactions. 
No  bills  of  exchange  ? 

Never. 
Where  were  you  living  in  1846? 

At  Blackkeath. 
Are  you  now? 

Yes. 

Did  Mr.  Booth  ever  authorize  you  to  accept  any  bills 
ofexchangeforhim? 
Never. 
Do  you  know  whether  he  did  any  other  person  ? 

I  do  not. 
Do  you  know  whether  he  authorized  any  other  person 
to  write  his  name  for  him  ? 
No. 
When  the  signature  "  William  Booth''  was  written, 
was  it  copied  from  anything  ? 
No. 
Are  you  sure  it  was  not  ? 

That  is  my  belief.     I  strongly  believe  it  was  not. 
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Are  yoa  not  certain  it  was  not  ?  1847. 

I  am  not.  Gaebitt's 

Were  you  sitting  down  or  standing  up  ?  Case. 

Sitting  down. 
How  near  was  anybody  to  you  ? 

On  the  other  side  of  the  desk. 
Now,  I  insist  on  knowing  the  name  of  the  party  who 
did  it  ?      ^ 

I  decline  to  answer  the  question. 
You  say  you  know  nothing  at  all  whether  the  party 
had  authority  or  not? 
I  believe  he  had  not. 
Were  you  and  he  the  only  persons  in  the  room  ? 

We  were. 
I  ask  again  the  name,  and  require  you  to  give  it  me  ? 

I  decline  to  do  it. 
Lord  Denman. — The  question  must  be  answered. 

I  have  not  said  any  other  person  was  in  the  room 
but  myself. 
Lord  Denman. — ^Then  we  are  to  take  it  you  did  it 
yourself. 

I  decline  to  answer  it. 
Lord  Denman. — ^You  say  the  other  man  did  not  do  it. 
The  other  person  was  as  near  to  me  as  the  learned 
counsel  is. 
Mr.  Chambers.     Did  you  not  give  this  answer  just 
now?    '^  1  don't  know  whether  he  authorized  that 
person  to  write  his  name  V* 
I  said  I  had  no  authority. 
Now,  I  ask  you  whether  you  know  that  the  person 
who  wrote  it  had  any  authority  to  write  it  ? 
Eh! 
Had  the  person  who  wrote    "  William  BootK^  zny 
authority  ? 

Not  to  my  knowledge. 
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1847.      Had  you  any  authority  ? 
GARBETT't  I  ^»d  no  authority. 

Case.       Had    the    person    who    was    in    the    room    any 
authority  ? 

He  had  not,  at  least,  I  believe  he  had  none. 
Did  he  write  it  ? 

He  did  not. 
Who  is  that  other  person  ? 

That  I  decline  to  tell  you. 
But  I  must  insist  upon  you  telling  me,  Sir  ? 

I  am  in  the  hands  of  the  Court. 
Lord  Denman. — The  question  must  be  answered.  (The 

witness  hesitated). 
Mr.  Chambers.    You  say  there  was  another  person  in 
the  room  ? 

There  was. 
Lord  Denman — ^What  aged  person  was  he  ? 

He  was  a  gentleman.    I  suppose  between  twenty 
and  thirty. 
Was  it  a  person  you  knew  7 

Yes. 
Was  it  a  man  ? 

Yes. 
Have  you  seen  him  to-day  ? 

I  have  not. 
When  did  you  see  him  last  ? 

Several  weeks  ago. 
Do  you  know  his  name  ? 

I  do. 
What  is  it  ? 

I  decline  to  give  it. 
Was  he  one  of  your  clerks  ? 

He  was. 
How  many  clerks  had  you  ? 

Three. 
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Give  me  their  names?  1847. 

JohnsaUj  OoodaUy  and  Humphrey.  Gabbbtt's 

Was  Mr.  Johnson  present  ?  ^^•' 

He  was  about  the  premises. 
Was  he  in  the  room  ? 

I  should  say  he  was  not  in  the  room. 
Will  you  swear  he  was  not  in  the  room  ? 

I  won't  swear  he  was  not. 
Was  Humphrey  in  the  room  ? 

Humphrey  was. 
Were  you  and  Humphrey  there  and  nobody  else  ? 

I  believe  not,  he  had  been  coming  in  and  out. 
Vf^A  Humphrey  there  when  the  words  "  WiUam  BootK* 
were  put  upon  the  bill  ? 
I  cannot  recollect. 
Did  he  do  it? 

He  did  not. 
Did  he  see  it  put  on  ? 

He  might  have  been  noticing  it  being  put  on. 
What  has  become  of  Humpfireyf 
I  believe  he  is  in  Shropshire. 
Do  you  know  whether  he  is  or  not  ? 

I  do  not  know. 
He  was  your  clerk,  you  say  ? 

He  was. 
Did  you  discharge  him  from  your  service  ? 

I  did  not,  but  I  had  no  further  occasion  for  his 
services. 
You  say  you  did  not  know  whether  the  person  who  put 
on  the  name  had  any  authority  ? 

There  was  another  person  in  the  room  who  might 
have  had. 
Do  you  know  the  person  who  really  put  on  the  name 
**  William  Booth**  had  any  authority  to  put  the 
name  on  ? 

Not  to  my  knowledge. 
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1847.       Lord  Denman. — You  say,  you  know  he  had  not.  Why 

Garbbtt'b        ^^  y^"  know  he  had  not  ? 

Case.  Because,  I  state  it  was  not  the  other  person. 

You    say    it    was  not, — ^had   you   any  authority   to 
doit? 
I  had  not. 
Mr.  Chambers.     What!  look  at  the  acceptance  (hand- 
ing it  to  the  witness),  was  it  in  blank  ? 

It  was  drawn  in  Mr.  Phillips*  drawing-room. 
What  1  over  the  blank  acceptance  ? 

Yes. 
You  say   you   have   had  the  stamp  ever  since  you 
bought  it  in  your  possession  ? 
Yes. 
Where  did  you  buy  the  stamp  ? 

I  believe  in  Broad  Street.     Attornies  in  London 
are  in  the  habit  of  buying  stamps  very  often. 
You  say  the  stamp  was  purchased  in  Broad  Street  f 

I  believe  by  myself. 
Are  you  not  certain  it  was  bought  on  purpose  to  draw 
this  bill  upon  ? 

There  were  several  stamps  bought  at  the  same 
time.     I  believe  there  were  two  3^.  6c2.,  and  three 
2s.  stamps  bought  at  the  same  time. 
Is  it  New  Broad  Street^  or  Old  Broad  Street  ? 

Old  Broad  Street. 
Was  it  a  stationer's  ?  , 

It  was. 
Where  ? 

On  the  left  hand  side,  nearly  opposite  the  back 
door  of  the  Hall  of  Commerce. 
Lord  Denman. — I  wish  to  know  if  the  defendant  said 
he  wished  the  matter  settled,  and  that  he  had  sent 
word  to  you  to  settle  it,  but  not  to  defend  it,  and  he 
expected  you  would  pay  the  money  as  it  was  a 
matter  of  your  own.     Wh^t  could  he  allude  to  ? 
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Any  transactions  between  you  and  him  ?  1847. 

Yes,  I  had  a  communication,  not  from  him,  but   garbbtt*8 
another  party.  ^"^• 

Was  that  before  it  was  done  ? 

Since. 
After  he  was  served  with  a  writ? 

Yes. 
It  could  not  allude  to  anything  that  passed  between 
you  and  him  after  the  note  was  written  ? 
No. 
Had  you  no  transactions  with  him  ? 

I  was  his  solicitor  up  to  that  time. 
Was  he  your  creditor  or  debtor  ? 

There  was  some  money  owing  from  him  I  believe 
to  me. 
Howmuchdoyouthinkitis? 

The  bill  has  not  been  made  out — I  had  a  partner, 
there  was  some  difference  between  us  and  we  dis- 
solved  partnership,  but  as  to  the  amount,  I  know  not. 
You  must  have^ome  notion  ? 

Perhaps,  my  Lord,  it  might  have  been  100/.  con- 
nected with  some  mortgages. 
Have  you  never  told  him  you  might  possibly  use  his 
name  on  some  occasion  ? 

Not  to  my  knowledge.  I  don't  recollect  that  I  did. 

Do  you  mean  to  say,  upon  your  oath,  you  don't  know 

whether  you  ever  told  him  or  not  that  you  might  use 

his  name,  you  might  some  time  or  other  have 

occasion  ? 

I  remember  his  asking  me  if  I  had  done  so. 
When  was  that  ? 

That  was  early  in  February. 
He  asked  you  if  you  had  used  his  name  ? 

He  said,  he  had  heard  reports  of  his  name  being 
used. 
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1847.       What  did  you  tell  him  ? 

Garbbtt's  ^  ^^^   ^™  ^'  ^^  *^"®'     '^^   ^^  ^^^  much 

Case.  annoyed  and  very  angry. 

Mr.  Chambers  for  the  prisoner  objected  to  those 
parts  of  the  cross-examination  being  read,  which  fol- 
lowed the  prisoner's  declining  to  answer,  and  applying^ 
to  the  Court  for  protection,  and  the  decision  of  Lord 
DfiNMAN  that  he  must  answer  the  questions. 

The  learned  Baron  received  the  evidence,  but 
reserved  the  point  for  further  argument. 

The  prisoner  was  convicted  upon  this  and  other 
evidence,  and  the  learned  Baron  reserved  the  judg- 
ment till  the  opinion  of  the  Judges  could  be  obtained 
whether  the  evidence  was  properly  received. 

On  the  29th  ilfay,  1847,  this  case  was  argued  before 
all  the  Judges,  except  Park£  B.,  Wiqhtman  J.,  and 
Williams  J.  Montagu  Chambers^  Q.C.,  for  the  prisoner. 
The  statement  made  by  the  prisoner,  when  examined 
as  a  witness  for  the  prosecutor  (the  defendant  in  the 
action),  was  not  admissible  on  the  tritl  of  the  indict- 
ment.    1 .  It  was  given  on  oath.     2.  He  should  have 
been  cautioned  when  he  appeared  as  a  witness,  that  he 
was  not  bound  to  answer  questions,  the  answers  to 
which  might  criminate,  or  tend  tcT  criminate  himself. 
3.  When  he  objected  to  answer  such  questions,  his 
privilege  should  have  been  allowed.     4.  The  answers 
given,  after  his  objections  had  been  disallowed,  were 
not  admissible  in  evidence. 

First.  There  are  many  authorities  to  shew,  that 
what  a  party  says  as  a  witness,  under  the  compulsion 
of  an  oath,  cannot  be  used  against  him  when  charged 
as  a  criminal,  2  Russell  on  Crimes,  855,  Greaves'  ed., 
and  notes,  where  the  cases  are  collected.  Joy  on 
Confessions,  62 ;  R.  v,  Lewis,  6  C.  &  P.  161 ;  JZ.  v. 
Daviesy  ib.  177 ;  Owen's  case,  9  C.  &  P.  238 ;  R.  v. 
Tuhhy,  6  C.  &  P.  630 ;  R.  v.  Haworth,  4  C.  &  P. 
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254.     Bat,  even  if  this  position  were  doubtful,  the       1847. 

maxim  of  the  English  law,  that  no  man  can  be  com-    gabbett's 

pelled  to  accuse  himself,  and  that  if  he  do,  his  state-       ^ase. 

menfc  cannot  be  used  against  him  on  a  criminal  charge 

— ^fully  supports  the  other  objections.    The  general 

rule  is,  that  a  witness  is  not  bound  to  answer  any 

questions  in  a  Court  of  Law  or  Equity,  if  his  answer . 

will  expose  him  to  a  criminal  punishment,  or  penal 

liability,  1  Starkie  Evid.  191,  3rd  ed. ;  and  this  rule 

holds   good  in  the   Ecclesiastical   Courts,    Swift  v. 

Stoiftj  4  Hagg.  154  ;  Sckultesy.  Hodgson^  1  Add.  105, 

110,  and    the  Courts  of  Bankruptcy,  except  where 

limited  by  statute,  Bracey*s  case^  Comb.  390;    Ex 

parte  Kirbtfj  1  Mont.  &  Mac.  212  ;  Ex  parte  Cossens^ 

Buck,  640.     The  rule  is  also  applicable,  not  only  to 

answers  directly  criminating,  but  to  those  which  have 

a  tendency  to  criminate,  or  form  a  link  in  the  chain, 

or  step  in  the  process,  dates  v.  Hardacre^  3  Taunt.  . 

424 ;  R.  V.  Lord  Oearge  Gordon^  2  Douglas,  592 ; 

R.  V.   O'Qngly,   26  Howell  St.  Tr.  1351;    Lord 

Macclesfield  $  case,  16  How.  St.  Tr.   1146  ;  Claridge  * 

V.  Hoare^  14  Ves.  65 ;  Paxton  v.  DouglaSj  16  Ves.  239 

—243  ;  19  Ves.  225  ;  Parkhurst  v.  Zawten,  2  Swan- 

ston,  214  ;  R.  ▼.   Slanejf,  5  C.  &  P.  214.     On  the 

impeachment  of  Lord  Melville^  it  was  debated,  whether 

this  right  of  refusal  to  answer  did  not  extend  to  cases 

of  civil  liability  or  debt,  6  Cobbett's  Pari.  Deb.  170. 

222.  235.  246  ;  but  the  doubts  then  entertained  were 

set  at  rest  by  stat.  46  Geo^  3,  c.  37;  which,  however, 

i^dmits  and  confirms  the  rig;ht  of  refusal  to  answer, 

where  such  answer  might  have  a  tendency  to  expose 

the  witness  to  a  penalty  or  forfeiture  of  any  nature 

whatsoever. 

That  such  right  has  long  existed  and  been  main- 
tained in  the  Courts  will  plrobably  be  conceded ;  but 
many  cases  also  shew  that  it  is  so  far  regarded,  that 
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1847.  even  before  the  witness  gives  his  testimony,  or  when 
Garbbtt'8  questions  are  put  which  might  draw  forth  answers 
Case.  having  a  tendency  to  criminate  the  party,  Judges  will 
interfere  to  caution  or  inform  the  witness  of  his 
privilege.  Thus,  in  Thomas  RosewelTs  case^  10 
Howell  St.  Tr.  168—9,  the  Lord  Chief  Justice  Jef- 
freys and  other  Judges  interposed  to  caution  the 
witness,  stating  that  witnesses  ought  not  to  be  asked, 
nor  are  they  bound  to  answer  any  questions  *  •  whereby 
they  charge  themselves  with  any  crime,  or  may 
subject  themselves  to  any  penalty.'*  In  Sir  /.  Friend's 
case  J  13  Howell  St.  Tr.  15,  the  same  course  was  pur- 
sued, the  Judges  interrupting  the  prisoner  when  he 
put  the  question,  whether  the  witness  was  a  Roman 
Catholic,  and  stating  that  the  witness  was  not  obliged 
to  answer  it,  as  it  might  tend  to  accuse  him  of  a  crime 
for  which  he  might  be  prosecuted.  In  Stevenson  v. 
Jones f  Peake's  Evid.,  5th  ed.  p.  179,  note.  Park  J. 
interposed  and  prevented  further  questions  from  being 
put  to  a  witness,  as  '^  any  further  evidence  would  tend 
to  criminate  him  as  a  party  to  the  writing,  or  publica- 
tion of  a  libel."  The  like  course  was  taken  in  M.  v. 
De  Berenger  and  Others^  Gurney's  Short  Hand  Report, 
194,  and  by  Best  J.,  in  Dixon  v.  Vale  and  Others^  1  C. 
&  P.  278.  In  B.  V.  WheateVy  2  Mood.  C.  C.  45,  the 
party  was  informed  of  his  privilege  and  availed  himself 
of  it.  In  Lord  Cardigans  case^  Gurney's  Report,  79, 
the  Lord  High  Steward,  with  the  permission  of  the 
House  of  Lords,  before  Sir  /.  Anderson  gave  his  evi- 
dence, informed  him  distinctly  that  he  was  not  com- 
pelled to  answer  any  questions  tending  to  criminate 
himself ;  and  the  witness  likewise  availed  himself  of 
the  privilege.  The  same  witness  on  the  trial  at  the 
Central  Criminal  Court  of  the  party  who  had  acted 
as  Lord  Cardigans  second,  received  a  similar  caution 
from  Williams  J.,  and  again  refused  to  answer  ques- 
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tioDs,  which  apparently  had  a  very  remote  tendency       1847. 
to  make  him  a  particeps  criminis.  Gabbktt's 

Thirdly.  Although  a  witness  has  answered  several  ^^®- 
questions  in  chief,  and  in  cross-examination,  if  he 
afterwards  objects  and  claims  his  privilege,  he  ought 
to  be  protected.  In  answer  to  this  position,  the  doc- 
trine laid  down  by  Dampier  J.,  Winchester  Sum- 
mer assizes,  1815,  1  Starkie's  Evid.  198,  3rd  ed.  that 
**  if  a  witness  voluntarily  answers  questions  tending  to 
criminate  him  on  his  examination  in  chief,  he  is 
bound  to  answer  on  cross-examination,  however  penal 
the  consequences  may  be,'*  and  a  like  dictum  by 
Best  C.  J.,  in  Dixon  v.  Vale,  1  C.  &  P.  278,  may 
be  referred  to ;  but  so  general  and  unqualified  a  rule 
can  scarcely  be  correct ;  for,  if  true,  it  would  have  been 
applicable  in  several  of  the  cases  already  cited.  Indeed, 
it  rarely  can  happen  that  at  the  commencement  of  the 
evidence  the  questions  will  be  objectionable ;  and  to 
hold  that  the  inadvertent  answers  of  a  witness  to  some 
questions,  should  bind  him  to  go  on  to  any  extent,  and 
to  declare  himself  guilty  of  a  crime,  would  be  taking 
away  the  protection  altogether,  as  its  utility  would 
then  be  dependent  on  the  skill  of  the  examining 
counsel,  and  the  degree  of  prudence,  wariness,  know- 
ledge and  self-possession  of  the  witness.  It  seems, 
therefore,  that  at  any  period  of  the  examination,  a 
witness  may  refuse  to  answer,  and  if  such  refusal  is 
warranted  by  the  rule  before  mentioned,  he  ought  not 
to  be  compelled  to  proceed.  Paxton  v.  Douglas^ 
19  Ves.  226;  R.  v.  Slaney,  6  C.  &  P.  214;  Steom- 
son  v.  JaneSj  Peake  £v.  note,  p.  179,  5th  ed. 

Fourthly.  The  statements  made  after  the  appeal  of 
the  witness  to  the  Court,  were  not  admissible  to  prove 
him  guilty  of  a  crime.  Those  statements  were  given 
under  compulsion  and  duress,  and,  therefore,  ought  to 
have  been  excluded,  upon  the  same  principle  that 
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ft 

1847.      confessions,  not  free  and  voluntary,  cannot  be  received. 

Garbbtt'8  l^fl^'w^^^^^*^  c^^»  i  Leach,  263.  In  JR.  v.  Merceron, 
Case.  2  Starkie's  Rep.  366,  an  objection  was  taken,  that 
evidence  given  by  the  defendant  before  a  committee 
of  the  House  of  Commons,  could  not  be  admitted  to 
criminate  him,  as  the  declarations  were  not  voluntary, 
but  Abbott  C.  J*  admitted  them.  However,  the 
objection  that  thely  were  not  voluntary  was  unfounded, 
for  the  defendant  appears  never  to  have  objected,  nor 
hesitated,  but  willingly  furnished  information  to  the 
committee  (see  Colquhoun's  Police  of  the  Metropolis, 
306-7).  In  GUham's  case,  1  Mood.  C .  C.  203,  Lord  Ten- 
TERDBN  observed,  that  there  must  be  some  mistake  in 
the  report  of  the  above  case,  and  objected  to  the  de- 
duction attempted  to  be  drawn  from  it.  In  Wkeater^s 
,  case,  2  Mood.  C.  C.  45,  the  examination  of  a  wit- 

ness before  Commissioners  of  Bankrupt,  was  admitted 
against  him  upon  a  chaise  of  forgery,  but  he  had 
been  told  that  he  need  not  answer  questions  tend- 
ing to  criminate  himself,  and  was  allowed  to  pass  by 
those  to  which  he  demurred.  The  argument  for  the 
Crown  in  that  case  also  concedes,  that  an  examina- 
tion taken,  without  admitting  the  right  to  refuse  to 
answer  such  questions  would  be  excluded.  In  Smith 
V.  Beadnell,  1  Campb.  30,  answers  unguardedly  given 
by  the  defendant,  when  examined  before  Commis- 
sioners of  Bankrupt,  he  having  taken  no  exceptions  to 
any  of  the  questions  put  to  him,  were  received  against 
him  in  an  action  of  debt  for  penalties  for  concealing 
the  bankrupt's  property,  but  Lord  Ellenborough 
there  said,  *^  a  person  examined  before  the  Commis- 
sioners of  Bankrupt,  is  like  any  other  witness  called  to 
give  evidence  by  virtue  of  a  subpcena.  He  speaks  at 
the  peril  of  his  examination  being  turned  against 
himself.  He  may  demur,  to  be  sure,  to  all  questions 
which  would  subject  him  to  penalties.     Here  the 
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defendant  might  have  demurred,  and  bis  objections  1847. 
could  only  have  been  removed  by  the  assignees  (to  (j^h3,„»b 
whom  the  action  is  given)  delivering  him  a  release.  Caee. 
Thus,  he  might  have  protected  himself/^  In  Stockfleth 
Y.  De  Tastetf  4Campb.  10,  although  the  examination 
of  a  party  before  Commissioners  of  Bankrupt  was  ad-- 
mitted,  yet,  Lord  Ellenborough  said,  if  he  was  under 
duress  when  he  signed  it,  he  would  not  be  bound  by  it. 
In  JR.  V.  Haworth^  4  C.  &  P.  254,  a  deposition  made 
by  the  defendant,  when  examined  before  a  magistrate 
as  a  witness,  was  admitted  in  evidence  against  him,  by 
Parke  J. ;  but  on  the  ground  that  ^^  he  might,  when 
called  on  as  a  witness,  have  objected  to  answer  any 
questions  which  might  have  a  tendency  to  expose  him 
to  a  criminal  charge,  and,  not  having  done  so^  his 
deposition  was  evidence  against  him/'  In  R.  v.  Daniel 
Briitan^  1  M.  &  Rob.  297,  Patteson'J.,  after  consul- 
tation with  Alderson  B.,  decided  that  the  balance 
sheet  of  a  bankrupt  could  not  be  admitted  against  him 
on  a  criminal  charge,  though,  under  the  Bankruptcy 
Law,  he  is  bound  to  submit  to  be  examined,  and  to 
render  a  true  account  of  his  estate  and  effects,  and 
transactions  in  trade.  In  Courts  of  Equity,  parties 
will  be  restrained  from  using  answers  tending  to 
criminate  a  witness  in  a  penal  proceeding,  Jackson  v. 
Benson^  1  Young  &  Jervis,  32,  or  the  Court  will  direct 
the  examination  to  be  taken  off  the  file  and  cancelled. 
The  former  course  is  adopted  for  the  purpose  of  pro- 
tecting the  witness  from  the  consequence  of  answering 
interrogatories,  tending  to  expose  him  to  penalties, 
and  yet,  at  the  same  time,  obtaining  his  evidence  in 
the  matter  before  the  Court.  Hence,  it  does  not  at  all 
follow,  that  although  the  prisoner,  when  examined  as 
a  witness,  was  legally  bound  for  the  purpose  of  the 
day,  to  answer  all  the  questions  put  to  him,  and  the 
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1847.  Court,  therefore,  right  id  iosisting  upon  answers  being 
Gabbbtt'b  g^ven,  his  examination  was  properly  admitted  on  the 
Case.  trial  for  forgery.  The  power  to  compel  an  answer, 
as  in  the  case  of  a  bankrupt,  who  must  answer  under 
peril  of  being  committed  to  prison,  does  not  import 
the  right  to  use  an  admission  or  confession,  thus 
extorted,  in  a  criminal  proceeding. 

On  5th  June^  1847,  Willes  was  heard  for  the  Crown. 
The  onus  of  proof  is  on  the  other  side  :  The  prisoner 
must  shew  that  a  man's  own  acts  are  not  evidence 
against  himself.  It  is  said,  1.  That  the  admission  was 
not  receivable  because  it  was  on  oath.  2.  That  it  was 
criminatory  of  himself;  and  made,  not  only  without 
warning,  but  even  by  the  direction,  and  under  the 
order  of  the  Judge.  As  to  ihe  first  point,  in  many  of 
the  cases  cited,  the  objection  to  examinations,  &c., 
being  used  in  evidence,  was  not  because  they  were  on 
oath,  but  because  the  examination,  &c.  was  one  which 
ought  not  to  have  been  taken  in  that  form.  The  stat. 
7  Geo.  4,  c.  64,  s.  2,  directs  that  magistrates  shall  take 
the  examination  of  the  accused,  not  on  oath,  but  the 
depositions  of  the  witnesses  upon  oath;  therefore, 
where  the  prisoner's  examination  has  been  taken  on 
oath,  it  is  admissible.  In  the  case  of  R.  v.  Tubby ^ 
6  C.  &  P.  530 ;  R.  v.  Lewis,  6  C.  &  P.  161 ;  R.  v. 
DavieSj  ib.  177,  the  person  whose  sworn  evidence 
was  proposed  to  be  given,  was  in  effect  in  the  same 
position  as  though  he  had  been  under  examina- 
tion before  a  magistrate.  The  cases  of  R.  v.  Haworth^ 
4  C.  &  P.  254 ;  R.  v.  Goldshede,  1  C.  &  K.  657 ; 
^  R.  v.  Wheater,  2  Mood.  C.  C.  45,  shew  that  the 

mere  fact  of  the  statement  being  made  on  oath,  is  no 
objection  to  its  admissibility.  Secondly.  The  maxim 
of  law  is  nemo  tenetur  prodere  seipsum ;  not  nemo 
pemntHtur;  and  that  maxim  is  an  exception  to  the 
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general  rule,  that  every  subject  of  this  realm  is  bound  1847. 
to  give  evidence  relevant  to  an  issue  between  the  garbbtt's 
parties.  In  Paxtan  v.  Douglas,  16  Vesey,  242,  3,  Case. 
Lord  Eldon  held,  that  the  witness  might  answer  if  he 
h'ked,  and  that  the  result  depended  on  the  discretion 
of  the  witness.  There  are  several  cases  in  equity 
which  shew,  that  the  witness  may  deprive  himself  of 
the  privilege  in  question  by  a  particular  course  of 
proceeding.  In  the  E.  I.  Co.  v,  Atkins^  1  Strange, 
168,  the  Chancellor  said,  "  What  is  the  defence  in 
this  case  ?  It  is  that  the  defendant  is  not  bound  to 
discover  what  will  subject  him  to  a  penalty.  It  is 
insisting  that  the  plaintiffs  have  no  right  to  demand 
that  discovery.  It  is  a  negative  privilege  allowed  by 
the  law,  that  a  man  vfiay^  if  he  please^  refuse  to  discover 
a  matter  that  will  subject  him  to  penalties ;  *  *  If 
a  man  will  waive  such  a  privilege,  surely  he  may ;  it 
is  not  a  thing  prohibited  by  the  law.*'  This  shews 
that  the  witness  may,  by  his  own  act,  waive  the  pri- 
vilege ;  and  this  is  confirmed  by  the  judgment  of 
Hart  V.  C,  in  Green  v.  Weaver^  1  Simons,  427,  &c., 
where  Lord  Eldon's  dictum  in  Paxtan  v.  Douglas^ 
16  Vesey,  is  explained  and  limited.  Now,  if  this  be 
a  privilege,  the  same  rule  is  applicable  to  it  as  to  all 
other  privileges ;  the  party  may  use  it  so  as  to  protect 
himself,  but  not  so  as  to  injure  others.  Hence,  Lord 
Tenterden  ruled,  that  if  a  witness  waive  his  privilege 
so  far  as  to  answer  part  of  the  questions  tending  to 
criminate  him,  he  cannot  be  exempted  from  answering 
the  remainder;  East  v.  {Jhapman^  1  N.  &  M.  48, 
2  Phillipp's  Ev.  p.  418.  It  would  be  monstrous  if  it 
were  otherwise ;  for,  in  that  case,  it  would  amount  to 
a  privilege  to  the  witness  to  garble  the  facts ;  but  his 
privilege  is  to  be  silent ;  if  not  silent,  he  is  hound  to 
speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth.  See  too  SUrman  v.  Kelly,  3  Y.  &  Coll.  673. 

VOL.  I.  T 
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1847.  I^  ^^^^  tfajs  be  a  mere  privilege,  and  may,  therefore,  be 
Garbkt-t'b  ^^^^e^»  ^^^  ^°®  which  is  waived  ipso  factOj  if  a  party 
Case.  chooses  to  go  at  all  into  the  transaction,  how  can  it  be 
contended  that  it  is  the  duty  of  the  Judge  to  warn  the 
witness  not  to  criminate  himself?  There  is  no  autho- 
rity to  shew  that  it  is  the  Judge's  duty  to  caution  the 
witness.  From  what  Lord  Tenterden  is  reported  to 
have  said,  in  ^ast  v.  Chapman^  I  N.  &  M.  48,  it 
would  seem  not  to  be  so.  There  the  witness,  having 
answered  one  or  two  questions,  was  pressed  further, 
and  then  appealed  to  the  Court  for  protection,  but  his 
Lordship  said,  '*  You  might  have  refused  to  answer  at 
all ;  but  having  partially  answered,  you  are  now  bound 
to  give  the  whole  truth."  See  also,  Thomas  v.  Newton^ 
in  note  to  that  case — where  Lord  Tenterden  said,  that 
the  objection  belonged  to  the  witness,  and  would  not 
allow  the  counsel  in  the  cause  to  argue  it,  or  even  (as 
it  seems)  to  take  it  for  him.  See  too  per  Lord  Ellen- 
borough  in  Lord  Cochrane* s  case^  p.  194.  But  it  is 
said  on  the  other  side,  that  here  the  witness  did  put 
himself  under  the  protection  of  the  Court,  but  that 
protection  was  refused,  and  he  was  directed  to  answei;. 
But  on  looking  at  the  mode  in  which  the  objection  was 
taken,  it  seems  clear  that,  if  this  be  a  privilege,  which 
the  witness  must  assert  in  order  to  avail  himself  of,  he 
had  already  gone  too  far  to  have  exercised  it  at  all 
without  garbling  the  truth.  The  defence  must  have 
been,  that  the  acceptance  was  neither  in  the  defend- 
ant's handwriting,  nor  put  there  by  his  authority. 
He  says,  in  his  cross  examination.  *'  The  stamp  never 
was  out  of  my  possession  till  it  was  handed  to  Mr. 
Phillips."  He  was  then  asked,  ^'  Had  you  Mr.  Booths 
authority  to  accept  it?"  Ans.  "  I  had  not."  After- 
wards he  is  asked,  **  Did  he  not  write  you  a  letter?" 
&c.,  &c.,  &c.,  and  then  at  last  the  witness  said^  "  I  am 
in  the  hands  of  the  Court."    Lord  Denman  then  said, 


r 
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**  It  must  be  answered/'     So  here,  for  the  first  time,       1847. 
he  takes   the   objection.     The  object  of  the   cross-    gabbbt-t's 
examination  was  to  see  whether  the  bill  was  accepted        ^^^- 
by  Booths  or  by  his  authority  ;  or  to  falsify  the  state- 
ment of  the  witness.     The  witness  answers  all  the  pre- 
vious questions,  knowing  what  the  issue  is  between  the 
parties,  and  what  he  came  to  prove. 

Alderson  B He   never   gave  any   evidence  in 

chief;  he  was  only  put  in  as  an  act  of  charity  ;  one 
short-hand  writer  said  that  he  only  took  down  the 
cross-examination ;  another  said,  that  he  took  down  all 
that  was  said ;  and,  therefore,  it  is  clear  that  no  question 
was  put  in  chief  to  shew  that  the  acceptance  was 
forged.  It  makes  a  material  difference  whether  the 
criminating  matter  is  first  introduced  on  cross-exami- 
nation, or  whether  he  had  already  admitted  it  in  his 
examination  in  chief. 

Wtlies.  Where  a  witness  in  a  matter  directly  in 
issue  has  inadvertently  gone  into  part  of  a  transaction, 
he  must  answer  the  whole  truth  ;  but  it  may  be  other- 
wise, when  a  witness  has  done  so^  in  a  merely  collateral 
matter. 

It  may  also  be  observed  that  the  witness  does  not 
.  seem  to  have  objected  to  answer,  in  order  to  protect 
himself,  but  to  prevent  the  giving  up  the  name  of  the 
other  person  who  was  in  the  room.  But  be  that  as  it 
may,  he  had  stated  so  much  without  objection,  that 
the  Judge  was  bound  to  require  him  to  go  on,  in  order 
to  prevent  the  truth  being  garbled. 

CoLTMAN  J. — But  it  was  not  voluntary  on  his  part 
answering  any  of  these  questions ;  he  was  forced  to 
begin. 

Willes.  He  might  have  objected  at  the  outset,  and 
not  having  done  so,  he  laid  himself  open  to  cross- 
examination  on  the  whole  case. 

The  position  contended  for  on  the  other  side,  that 

t2 
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1847.      the  Judge,  on  the  trial  of  the  indictment,  had  a  discre- 
Garbett's  *^'^^  ^*"  deciding  whether  the  statement  was  admissible 

Case.  or  no,  and  whether  the  Judge  who  tried  the  cause 
ought  or  ought  not  to  have  permitted  the  question, 
leads  to  innumerable  difficulties,  if  not  impossibilities. 
For  the  Court  would  have  to  inquire  whether  the 
prisoner  took  the  objection ;  whether  he  was  cautioned, 
and  countless  other  matters  would  have  to  be  gone 
into,  all  of  which  the  Judge  who  tried  the  cause 
would  have  before  him,  but  of  which  the  Judge  at  the 
second  trial  could  have  but  very  imperfect  evidence, 
and  probably  none  at  all.  Therefore,  it  will  be  im- 
possible to  constitute  the  second  Court  a  Court  of 
Appeal  from  the  first. 

There  is  an  observation  to  be  made  respecting  the 
admitted  exceptions  to  the  general  rule,  that  a  man 
is  bound  to  answer  the  whole  truth ;  and  that 
any  statement  in  such  answer  may  be  used  as 
evidence  against  himself.  All  those  exceptions  are 
well  known,  and  commonly  acted  upon ;  if  this  were 
one  it  would  be  by  this  time  as  well  defined,  and  fully 
acknowledged  as  the  others  :  it  is  not  so. 

Now,  a  statement  made  by  a  party  which  amounts 
to  a  confession  of  his  own  guilt,  is  always  evidence, 
against  him,  except  in  two  cases ;  one  is,  where  the 
motive  of  the  confession  was  such  as  to  render  its  truth 
doubtful,  as  where  a  prisoner  confesses  the  crime 
under  the  influence  of  a  promise  or  a  threat.  In 
JR.  V.  Court,  7  C.  &  P.  486,  Littledale  J.  said, 
"  The  object  of  the-  rule  relating  to  the  exclusion  of 
confessions,  is  to  exclude  all  confessions  which  may 
have  been  procured  by  the  prisoner  being  led  to  sup- 
pose that  it  will  be  better  for  him  to  admit  himself  to 
be  guilty  of  an  ofience  which  he  really  never  com- 
mitted/* Another,  is  in  the  case  of  adultery,  where, 
from  reasons  of  policy,  the  Ecclesiastical  Courts  will 
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not  pass  sentence  of  divorce  solely  on  the  confession  of       1847. 
the  parties.     Mortimer  v.  Mortimer^  *1  Haggard,  315;    gabbett's 
Burn's  Ecc.  Law,  Phillimore Ed.,  p.  604-6.  The  present       Ca«e. 
statement   falls   within  neither  of  these  two  excep- 
tions, and  seems  to  be  an  ordinary  case  of  an  indirect 
admission  of  guilt,  which  is  always  considered  one  of 
the  most  satisfactory  classes  of  evidence.     Therefore, 
firsts  the  statement  being  on  oath,  does  not,  on  that 
account,  become  inadmissible.     Second.    Any  state- 
ment by  a  witness,  on  the  trial  of  an   issue  joined 
between  other  parties  is  evidence  against  him,  except 
in  the  case  of  certain  known  exceptions.     Third.  The 
privilege  of  not  criminating  himself,  may  be  waived, 
and  is  sp  where  the  witness  has  not  objected  to  the 
particular  course  of  examination  at  the  outset. 

M.  Chambers^  Q.  C,  replied. 

In  reference  to  an  observation,  that  the  statement 
of  the  prisoner  resembled  a  confession  made  under 
undue  influence,  Alderson  B.  said — **  Is  not  this  the 
true  ground  of  exclusion — ^that  his  liberty  of  refusing 
to  say  anything  on  the  subject  has  been  infringed — 
rather  than  that  his  evidence  is  not  receivable,  because 
it  is  possibly  not  true  ?" 

Cur.  adv.  vult. 

Afterwards  the  Judges  met  to  consider  this  case; 
most  of  them  twice.  Nine  of  them,  viz. : — Parke  B., 
Alderson  B.,  Coltman  J.,  Maule  J.,  Rolfe  B., 
WiGHTMAN  J.,  Cresswell  J.,  Platt  B.,and  Williams 
J.,  were  of  opinion,  that  if  a  witness  claims  the  protec- 
tion of  the  Court,  on  the  ground  that  the  answer  would 
tend  to  criminate  himself,  and  there  appears  reasonable 
ground  to  believe  that  it  would  do  so,  he  is  not  com- 
pellable to  answer ;  and  if  obliged  to  answer,  notwith- 
standing, what  he  says  must  he  considered  to  have 
been  obtained  by  compulsion,  and  cannot  be  given  in 
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1847.       evidence  against  him.     They  did  not  decide^  as  the 

Garbktt*s  ^^^  ^^^  ^^^  ^^^^  ^^^  ^^9  whether  the  mere  declaratioh  of 
Caw.  the  witness  on  oath,  that  he  believed  that  the  answer 
would  tend  to  criminate  him,  would  or  would  €iot 
be  sufficient  to  protect  him  from  answering,  where 
sufficient  other  circumstances  did  not  appear  in  the 
case  to  induce  the  Judge  to  believe  that  it  would  not. 
The  above  nine  Judges  also  thought,  that  it  made  no 
difference  in  the  right  of  the  witness  to  protection, 
that  he  had  chosen  to  answer  in  part ;  being  of  opinion 
that  he  was  {entitled  to  it  at  whatever  stage  of  the 
inquiry  he  chose  to  claim  it,  and  that  no  answer  forced 
from  him  by  the  presiding  Judge  (after  such  a  claim), 
could  be  given  in  evidence  against  him  ;  and  they  did 
not  consider  themselves  bound  by  the  ruling  of  Bbst 
C.  J.,  in  Dixon  v.  Vale^  1  C.  &  P.  278,  and  of  Lord 
Tenterden,  in  East  v.  Chapman,  2  C.  &  P.  673. 

Lord  Denm:an  C.  J.,  Wilde  C.  J.,  Pollock  C.  B., 
Patteson  J.,  Coleridge  J.,  and  Erle  J.,  contra. 

MS.  Parke  B.      Patteson  J.  was  not  Satisfied  that  the  witness  ever 
did  claim  the  protection  of  the  Court. 


1847.      THE   QUEEN   v.   HORATIO  NELSON   WEST. 


An  instru^      The  prisoner  was  tried  before  Chief  Justice  Wilde,  at 

men  t  profess*     ,*.  /•i_/-m  i/->i>*i^ 

ing  to  be  a  the  session  ot  the  Central  Criminal  Court,  on  Saturday 
SofSt  ^'^^  ^^^^  J'^^'^y  '^47,  and  found  guilty  of  uttering 
London  eighty    forged    instruments,   hereinafter    mentioned, 

and  South  •  i      •       .  n  i  •       i       .     ,. 

iVestern         With  the  intent  alleged  in  the  indictment. 

Railway 

Company,  is 

not  a  receipt  and  acquittance,  nor  a  receipt,  nor  an  undertaking  for  the  payment  of 

money  within  stat.  1 1  Geo,  4  and  1  tVm.  4,  c.  66. 
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The  indictmeDt  contained  ten  counts,  each  charing       1847. 
the  prisoner  with  the  utterance  of  eighty  forged  instru-  "'wB8T^*~ 
ments,  the  only  distinction  between  the  counts  being       ^m^* 
in  the  description  of  the  instruments,  and  the  name  of 
the  person  intended  to  be  defrauded. 

The  1st  count  (a)  of  the  indictment  described  the 
instruments  to  be  forged  exguittances  and  receipts  for 
money,  each  of  the  said  forged  acquittances  and  receipts 
for  money  purporting  to  be  an  acquittance  and  receipt 
for  the  sum  of  61.,  with  intent,  &c. 

2nd  count.  To  be  eighty  forged  accountable  receipts 
for  nioney,  each  of  the  said  forged  accountable  receipts 
for  money,  purporting  to  be  an  accountable  receipt  for 
the  sum  of  5Z.,  with  intent,  &c. 

3rd  count.  To  be  eighty  forged  warrants  and  orders 
for  the  delivery  of  certain  securities  for  payment  of 
money,  each  of  the  said  forged  warrants  and  orders 
for  the  delivery  of  certain  securities  for  payment  of 
money,  purporting  to  be  a  warrant  and  order  for  the 
delivery  of  one  share  of  50/.  in  the  London  and  South 
Western  Railway  Company^  part  of  the  additional 
capital  raised  under  the  authority  of  a  special  general 
meeting  of  proprietors,  held  on  the  17th  day  of 
November,  1846,  and  the  resolutions  of  the  Court  of 
Directors,  held  on  the  same  day,  and  of  the  value  of 
5/.,  with  intent,  &c. 

4th  count.  To  be  eighty  undertakings  for  the  pay- 
ment of  money,  each  of  the  said  forged  undertakings, 
purporting  to  be  an  undertaking  for  the  payment  of 
interest,  at  the  rate  of  5/.  for  every  lOOZ.  by  the  year, 
on  the  amount  of  money  paid  from  the  1st  day  of 

(a)  The  words  of  the  Ist  count  of  the  indictment  were — "  feloniously 
did  offer,  utter,  dispose  of,  and  put  off  eighty  forged  acmiittances  and  receipts 
for  money,  each  of  the  said  forged  acquittances  and  receipts  for  money, 
purporting  to  be  an  acquittance  and  receipt  for  the  sum  of  five  pounds, 
&c." 
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1847.      January,  in  the  year  1847,  to  the  Ist  day  of  July, 
w^g^.g      in  the  year  1853,  in  respect  of  a  certain  share  of  50/., 
Case.       part  of  the  additional  capital  of  the  London  and  South 
Western  Hallway  Company,  with  intent*  &c. 

5th  count.  To  be  eighty  forged  undertakings  for 
the  payment  of  money,  with  intent,  &c. 

The  London  and  South  Western  Railwuy  Company 
was  established  and  regulated  by  the  statutes  4  &  5 
Wm.  4,  c.  88,  and  2  Vict.  c.  28. 

It  was  proved,  upon  the  trial,  that  it  was  detennined 
by  the  company  in  November,  1846,  to  create  a 
number  of  new  shares,  and  that  a  bill  was  depending 
in  Parliament,  relating  to  such  new  shares. 

That  the  new  shares  had  been  allotted  to  the  old 
proprietors. 

That  the  course  pursued  in  relation  to  the  new 
shares,  was,  that  letters  were  written  to  the  old  pro- 
prietors, giving  th^m  the  optioq, of  subscribing  for  the 
new  shares,  and  that  new  shares  were  accordingly 
allotted  to  such  proprietors  as  desired  it.  The  allot- 
ment being  intimated  by  a  letter  to  the  proprietor, 
who  was  required  therein  to  pay  a  deposit  of  5/.  per 
share  to  the  banker  of  the  company. 

That  the  proprietor  took  his  letter  of  allotment  to 
the  banker,  and  paid  his  deposit  of  5L  a  share  accord- 
ingly, and  the  banker  gave  a  receipt  for  the  amount 
paid,  and  also  signed  the  letter  of  allotment  as  a 
voucher,  that  the  deposit  had  been  paid.  The  proprietor 
then  took  the  letter  of  allotment  so  signed  by  the 
banker  to  the  oflBlce  of  the  company,  and  there  received, 
in  exchange,  an  instrument  signed  by  two  of  the 
directors  in  the  form  of  the  eighty  instruments,  which 
are  the  subject  of  the  indictment,  and  which  instru- 
ments were  denominated  scrip,  and  the  instruments 
proved  to  have  been  uttered  by  the  prisoner  were  the 
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same  in  form  and  contents  as  such  scrip.    A  copy  of      1847. 
the  instrument  is  annexed  hereto  (a).  ^Wbst^s 

It  was  further  proved,  that  the  possession  of  the  scrip       Case, 
was  the  only  proof  required  by  the  company  of  the  title 
of  the  holder,  and  of  the  payment  of  the  deposit. 

At  the  close  of  the  case  for  the  prosecution,  the  pri* 
soner's  counsel  objected  that  the  eighty  instruments 
uttered  by  the  prisoner  did  not  come  within  the 
description  of  those  mentioned  in  the  statute  of 
11  Geo.  4  and  1  Wm,  4,  c.  66,  ss.  3,  10,  26,  and  that 

(a)  LONDON  AND  SOUTH  WESTERN  RAILWAY. 

New  Capital,  1846-7. 

One  Share,  £50. 

No. 

^  The  holder  of  this  scrip  certificate  having  paid  the  deposit  of  £5, 
mgned  the  PA'liamentary  contract  and  subscriber's  agreement,  and 
agreed  to  pay  all  calls  in  respect  thereof,  is  the  proprietor  of  one  share  of 
£5€,  part  of  the  additional  capital  raised  under  the  authority  of  the 
special  general  meeting  of  proprietors,  held  on  the  I7th  November,  1846, 
and  the  resolutions  of  the  Uourt  of  Directors  held  the  same  day. 

llie  share  represented  by  this  scrip  certificate  will  bear  interest  at  the 
rate  of  £5  per  cent,  per  annum  on  the  amount  paid,  from  the  Ist  January, 
1S47,  to  the  Ist  July,  1853,  after  which  latter  date  it  will  rank  with  the 
original  stock,  and  share  rateablv  in  the  nett  profits  of  the  company. 

See  also  10th  resolution  of  the  Court  of  Directors,  1 7th  November, 
*  J846,  on  the  back  hereof. 

Dated  the  1st  day  of  January,  1847* 
Entered,  J.  L.  Eyre,       IrM^o^*^— 

Alfrbd  Morgan,  H.  C.  Lacby.    /*^^<^w>"- 

Treasurer. 
This  scrip  certificate  will  be  exchanged  for  a  certificate  of  registration, 
-when  an  Act  of  Parliament,  authorizing  the  creation  of  the  said  additional 
capital  shall  have  been  obtained. 

Imdorsbmbnt. 
10th.  That  if  in  the  ensuing  session  of  Parliament  no  act  shall  be 
passed  for  any  extension  of  this  railway,  or  for  authorizing  any  railway 
to  be  wholly  or  partly  executed  out  of  capital  to  be  furnished  by  this 
company,  all  expenses  incurred  with  reference  to  the  subjects  mentioned 
in  the  report  made  this  day  by  the  directors  to  the  shareholders,  shall  be 
paid  out  of  tbe  general  funds  of  the  company,  and  the  said  scrip  receipts 
shall  be  called  in,  and  the  amounts  paid  thereon  shall  in  such  manner 
upon  such  term 8,  and  at  such  times  as  the  Board  of  Directors  in  their 
discretion  shall  think  proper,  be  consolidated  and  converted  into  a 
proportionate  number  of  new  shares  of  £50  or  of  £40  (as  the  case  may  be), 
to  be  considered  as  fully  paid  up,  and  to  en^oy  the  same  rights  and 
privileges,  and  to  be  subject  to  the  same  liabilities  (except  in  respect  of 

tedls),  as  the  new  shares  of  £50  and  £40,  created  under  the  9  Vict»  c.  195, 
re  respectively  entitled  and  subject  to,  of  as  near  thereto  as  circumstances 
«vill  admit 
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1847.       the  utterance  of  them  was  not  an  offence  within  the 
Wsst's      statute. 
Caee.  fhe  learned  Chief  Justice  reserved  the  question  for 

the  opinion  of  the  Judges. 

On  13th  of  November  J  1847,  this  case  was  argued 
before  all  the  Judges,  except  Patteson  J.,  Crbsswell 
J.,  and  Platt  B.,  who  were  absent. 

Ballantyne  for  the  prisoner.     The  instruments  in 
question  are  described  in  different  counts  of  the  in- 
dictment as  acquittances  and  receipts,  as  accountable 
receipts,  as  warrants  and  orders,  and  as  undertakings 
for  the  payment  of  money.     First.     They  are  not 
receipts  at  all,  either  accountable  or  other.  The  course 
of  proceeding  as  described  in  the  case  shews  this ;  for, 
in  order  to  obtain  a  genuine  instrument  of  this  nature, 
a  party,  to  whom  a  share  has  been  allotted,  presents 
his  letter  of  allotment  to  the  banker, — pays  5/.  per 
share,  and  then  has  a  receipt  given  to  him  by  the 
banker,  who  also  signs  the  letter  of  allotment  as  an 
additional  voucher;  the  party  having  got  that  receipt, 
takes  the  letter  of  allotment,  so  signed  by  the  banker, 
to  the  office  of  the  company,  and  there  receives,  in 
exchange  for  it,  an  instrument  in  the  form  of  the  docu- 
ment, which  is  the  subject  of  the  present  indictment. 
Thus,  at  the  time  of  his  receiving  this  document,  he 
is  in  possession  of  a  receipt ;  therefore,  it  is  presumable 
that  it  was  intended  not  as  a  receipt,  but  as  something 
else.   For,  if  it  be  contended  that  it  is  a  second  receipt, 
the  form  of  the  instrument  itself  seems  to  negative 
that,  and  to  shew  that  it  operates  in  quite  a  different 
manner,  and  was  intended  so  to  do.     The  mere  recital 
in  the  scrip  certificate  that  the  holder  has  paid  5Z. 
cannot  make  it  a  receipt.     If  so,  every  deed  reciting  a 
consideration  paid  becomes  a  receipt;  and  uo  lettej 
admitting  a  payment,  could  be  given  in  evidence  with- 
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out  a  stamp,    H.  v.  Harvey^  R,  &  R.  Cr.  C,  227,       1847. 
shews  that  a  mere  recital  of  a  fact,  which  may  be  ""wjbbt^s 
viewed  as  an  admission  of  a  payment  having  been        ^^^ 
made,  but  was  not,  properly  speaking,  a  receipt,  can^ 
not  be  turned  into  a  receipt  by  construction.     When 
that  case  was  decided,  it  was  necessary  to  set  out  at 
length  in  the  indictment  the  instrument  alleged  to  be 
forged  ;  and  though  since  stat.  2  &  3  Wm.  4,  c.  123,  • 

s.  3,  the  instrument  need  not  be  set  out  in  full,  but 
may  be  described  in  such  manner  as  would  sustain  a 
count  for  larceny,  that  alteration  in  the  law  does  not 
affect  this  case,  for  the  same  evidence  must  be  given 
now  as  was  required  then ;  and,  therefore,  as  it  was 
necessary  before  the  statute  to  set  out  an  instrument 
which  appeared  on  its  face  to  -be  the  subject  of  an 
indictment,  or  if  ambiguous  was  shewn  to  be  such  by 
averments,  and  to  prove  such  instrument  in  evidence, 
it  is  equally  necessary  still  to  prove  such  an  instrument 
in  evidence,  though  in  the  indictment  it  need  only  be 
described  according  to  its  legal  effect.  In  the  above 
case  the  instrument  appeared  on  the  face  of  the  indict* 
ment  not  to  be  a  receipt;  in  this  case  it  equally 
appeared  not  to  be  so  when  produced  in  evidence ;  and 
though,  where  the  character  of  an  instrument  is  on  the 
face  of  it  doubtful,  collateral  evidence  is  admissible  to 
shew  that  it  really  is  what  it  is  alleged  to  be  in  the 
averments,  no  collateral  evidence  can  convert  an  in- 
strument into  a  receipt,  when  on  its  face  it  clearly  is 
something  else ;  and  in  this  case,  even  if  it  be  con- 
sidered doubtful  on  its  face,  the  evidence  has  not 
rendered  it  less  so.  In  Clark  v.  Newsam^  Law  Times, 
Juney  1847,  the  Court  of  Exchequer  {May  24th, 
1 847)  seems  to  have  held  that  an  instrument,  which 
was  precisely  the  same  as  this,  with  the  exception  of 
the  indorsement  on  this,  which  does  not  affect  the 
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1847.       question,  was  not  a  receipt  within  the  statute,  and  that 

^sgT'8       ^^^  fogging  of  it  was  not  a  felony. 
^*"®-  Secondly.     If  not  receipts  at  all,  they  are  not  within 

the  second  set  of  counts. 

M,  D.  Hill,  Q.  C.  I  shall  not  rely  on  the  third 
set  of  counts. 

Fourthly  and  Fifthly.  They  are  not  undertakings 
for  the  payment  of  money.  In  this  scrip  certificate, 
who  undertakes  to  pay  what  to  wJiom  ?  Is  it  an  under- 
taking to  pay  money  to  the  holder  of  the  scrip,  or  to 
any  one  ? — or  to  pay  money  at  all  ?  It  only  shews, 
that  if  the  holder  complies  with  certain  requisites,  he 
shall,  on  a  certain  contingency,  be  entitled  to  a  certain 
something,  which  is  called  a  share,  but  is  neither 
money  nor  (necessarily)  money's  worth.  In  Jackson 
v.  Cocker y  4  Beavan,  64,  Lord  La.noda.le  says,  'Mn 
this,  as  in  all  other  cases  of  the  kind,  the  persons  who 
,  subscribe  for  the  purpose  of  obtaining  the  act,  and  the 
fruits  of  the  act,  very  naturally  proportion  their  sub- 
scriptions to  the  amount  of  the  shares,  which  they  desire 
either  to  possess  or  to  have  the  means  of  dealing  with ; 
and  their  hopes  or  expectations  of  obtaining  shares,  or 
the  right  to  deal  with  shares,  have  been  commonly,  but 
very  erroneously,  called  *  shares.'  But  the  act  alone, 
when  passed,  constitutes  shares  and  make  them  trans- 
ferable." If  the  act  is  not  passed,  no  shares  are 
issued,  and  he  is  not  entitled  to  anything. 

Alderson  B. — Yes,  he  is  entitled  to  shares  in  the 
old  stock. 

Ballantyne.  Then  the  contingency  is  twofold ;  if 
the  act  passes  he  may  get  shares, — if  he  accepts  shares, 
he  is  entitled  to  money  ;  but  if  he  ^does  not,  this 
instrument  alone  would  not  entitle  him  to  any  money. 

M.  jD.  Hillj  Q.  C,  for  the  Crown. 

The  Stat.   1 1   Geo.  4  and   1   Wm.  4,  c.  66,  s.  10, 
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speaks  of  **aii  acquittance  or  receipt  for  money  or       1847. 
goods."     This  is  both  a  receipt  and  an  acquittance,      wkst^ 
Suppose  A.  writes  to  B.  oflTering  to  make  him  a  present,       Case, 
the  offer  is  intercepted  by  C,  who  forges  the  receipt  of 
B.f  and  presents  it  to  A.^  who  thereupon  gives  him  the 
present  ;-^ would  not  that  be  a  forgery? 

Maule  J. — Would  it  be  a  forgery  to  write  to  a  man 
— "  Sir  I  have  to  acknowledge  the  receipt  of  your 
obliging  letter,  and  return  you  many  thanks  for  your 
kind  present  of  lOL 

I  am  Sir, 
Your  obedient  Servant, 
T.  Smith/' 

Would  that  be  an  acquittance  ?  No.  For  the  giver  is 
quit  before  he  gives  the  present.  There  is  nothing 
which  it  is  an  acquittance  of.  He  need  not  give  the 
present  at  all.  But  your  argument  must  go  the  length 
of  holding  that  to  be  an  acquittance. 

M.  Z>.  Hill,  Q.  C.  Certainly.  The  act  seems  to 
distinguish  a  receipt  from  an  acquittance.  It  says 
**  receipt  or  acquittance,"  and  seems  to  have  contem- 
plated some  such  case  of  acquittance,  where  the  pay- 
ment was  voluntary,  and  not  merely  such  receipts  as 
are  themselves  acquittances  (a).     It  is  contended  that 

(a)  The  stat.  43  Gfeo.  3»  c.  127»  s.  5  (Stamp  Act),  speakiDi?  with 
reference  to  debta  or  claims,  uses  the  words  receipt,  discharge,  acquittance,  . 
as  synonymous.  "  And  be  it  further  enacted,  that  it  shall  be  lawful  for 
any  person  or  persons,  or  any  agent  or  agents  of  any  person  or  persons, 
from  whom  any  sum  or  sums  of  money  shall  be  due  or  payable,  or  claimed  to 
be  due  or  payable,  and  who  shall  have  paid  such  sum  or  sums  of  money, 
to  provide  a  piece  of  paper,  yellum  or  parchment,  duly  stamped  with  the 
proper  duty,  and  acooraing  to  the  amount  of  the  sum  or  sums  so  paid  as 
aforesaid,  or  some  higher  rate  of  duty  in  this  act  contained,  and  to 
demand  and  require  of  the  person  or  persons  entitled  to  such  sum  or 
sums  of  money,  or  any  agent  or  agents  to  whom  the  same  shall  have  been 
paid,  a  receipt,  discharge  and  acquittance  for  such  sum  or  sums  of  money, 
.  and  also  the  amount  of  the  duty  thereon  as  aforesaid,  abd  if  any  person 
to  whom  any  sum  or  sums  of  money  shall  have  been  paid  as  aforesaid, 
shall  refuse  to  give  such  receipt,  discharge  and  acquittance  upon  demand 
thereof,  or  to  pay  the  amount  thereof  as  aforesaid,  every  such  person 
shall  forfeit  and  pay  for  every  such  offence  the  sum  of  ten  pounds,  to  be 
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1847.       collateral  evidence  is  not  admissible  to  prove  this  to  be 

West's       ^  receipt. 

^"®-  Ballantyne.    No,  only  that  all  the  evidence  adduced 

did  not  prove  it  to  be  so;  that  the  proof  failed. 

M.  D.  HUU  Q.  C.  In  Q.  v.  Rogers,  9  C.  &  P.  41, 
the  instrument  on  the  iace  of  it  was  not  like  an  order 
for  the  payment  of  money,  but  the  evidence  of  the 
course  of  proceeding  shewed  it  to  be  such.  So  here, 
the  instrument,  coupled  with  the  evidence  of  the  course 
of  proceeding  upon  it,  shewed  it  to  be  a  receipt.  For 
the  holder  agreed  to  take  shares,  then  had  a  letter  of 
allotment,  then  paid  5/.,  then  had  an  undertaking  given 
to  him  in  virtue  of  such  payment,  the  receipt  of  which 
was  therein  acknowledged,  which  undertaking  was  to 
give  him  interest,  i.  e.  money. ' 

CoLTATAN  J. — It  is  couteudcd  that  the  5/.  must  be 
paid  as  a  debt. 

M.  D.  Hill,  Q.  C.  What  is  there  to  shew  that  the 
holder  was  not  discharging  an  obligation  when  he  paid 
bL  ?   There  was  an  agreement  that  he  should  do  so. 

If  then  an  agreement  de  facto,  why  not  de  jure, 
there  is  nothing  on  the  face  of  the  instrument  to  shew 
that  it  was  not  so.  If  it  is  argued,  that  it  was  invalid, 
it  must  be  shewn  to  be  so  on  its  face.  If  not,  it  must 
be  presumed  valid.  If  then  it  is  valid,  it  operates  as 
an  accountable  receipt,  being  an  acknowledgment  by 
the  jS.  W,  Railway  Company,  that  they  have  received 
5/.,  and  hold  it  on  account  of  the  holder  of  the  scrip- 
recovered  as  any  penalty  may  be  recovered  under  the  said  recited  acts." 
Coitf.  LyofiCs  case,  2  Leach,  €r.  C.  604,  tn  org,  SenMe^n  the  case  of  a  Mt, 
ever^  receipt  is  an  acquittance,  but  every  acquittance  is  not  a  receipt ;  an 
acquittance  is  the  legal  result  of  a  receipt:  but  there  may  oe  an 
acquittance  without  a  receipt,  as  where  A.  acquits  £.  of  a  debt  in 
consideration  of  his  having  done  something  instead  of  paying  the  money. 
Again,  every  receipt  is  a  discharge,  but  every  discharge  is  not  a  receipt 
I'hus,  if  a  creditor  makes  his  debtor  executor,  the  wUl  is  (undef  some 
circumstances)  a  discharge,  and  an  acquittance  to  the  debtor,  but  is  not 
a  receipt  as  regards  the  creditor. 


Case. 
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As  to  the  objection,  that  if  a  receipt  it  is  a  second  one,  1847. 
as  the  banker  had  given  one  before,  the  answer  is,  that  west's 
by  the  course  of  proceeding,  two  receipts  are  given  in 
such  cases.  Clark  v.  Newsam,  Law  Times,  JunCj  1847, 
does  not  apply,  the  Court  had  to  deal  with  the  instru- 
ment alone,  unexplained  by  extrinsic  evidence ;  there 
was  nothing  to  shew  the  course  of  dealing  with  the 
instrument. 

Alderson  B. — In  It.  v.  Harvey j  R.  &  R.  227,  the 
averment  that  a  debt  was  due  from  Chinnery,  shews 
what  the  pleaders  of  those  days  thought  a  receipt 
meant,  that  it  was  not  such  a  receipt  as  you  suggest. 

M.  D.  mil,  Q.  C.  The  document  here  is  also 
rightly  described  in  the  last  count  as  an  undertaking 
to  pay  money ;  it  is  an  undertaking  by  the  company 
to  pay  interest  on  the  shares.  It  recites,  that  the 
holder  is  the  proprietor  of  a  share ;  that  he  has  done 
certain  things,  and  undertakes  to  pay  him  interest. 
Now,  a  share  has  two  meanings,  either  the  legal 
interest  in  the  company's  undertaking,  or  a  document 
setting  forth  the  nature  and  amount  of  such  interest ; 
the  latter  is,  in  truth,  only  evidence  of  the  former,  and, 
ais  not  unfrequently  happens,  has  been  confounded 
with  the  thing  itself.  Here  it  means  the  very  thing 
itself;  and  the  company  undertake  to  pay  interest, 
which  can  be  nothing  but  money,  to  the  holder  of  this 
instrument,  who,  on  the  face  of  it,  is  declared  to  be  a 
proprietor  of  a  share. 

Alderson  B. — The  company  does  not  seem  to 
undertake  absolutely,  but  only  upon  a  contingency. 

Parke  B. — In  H.  v.  Stone,  supra,  p.  18,  a 
guaranty  was  held  to  be  an  undertaking  within  the 
act ;  but  a  guaranty  is  not  a  contingent  undertaking, 
but  a  positive  undertaking  to  pay  on  the  occurrence  of 
a  contingent  event. 

M,  D.  Hill.     If  on  any  contingency  the  interest 
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1847.       might  become  payable,  this  is  an  undertaking  within 
^gg^.g      the  statute. 
Case.  On    Saturday^    the    20th   November^  Ballantyne 

replied  before  the  same  Judges. 

The  argument  on  the  other  side  amounts  to  this : — 
that  because  the  instrument  contains  matter  from 
which  a  receipt,  an  acquittance,  and  an  undertaking 
may  be  inferred,  therefore  it  is  one,  some,  or  all  of 
those  three  things, — that  is  to  say,  that  the  whole  is 
the  same  as  any  one  of  its  parts,  and  is  actually  some, 
one,  or  other  of  them,  though  those  parts  are  all 
different,  and  the  whole  instrument  is  nothing  but  the 
joint  result  of  all  those  different  parts  combined.  The 
bare  statement  of  this  position  is  its  best  refutation. 
Then,  as  to  undertakings  to  pay  money  on  a  contin- 
gency being  within  the  act:  that  is  certainly  so;  but 
they  must  be  positive  undertakings  to  pay  money.  This 
is  a  contingent  undertaking,  for  it  leaves  it  in  doubt 

«  

what  the  party  undertaking  will  do.  The  nature  of 
the  undertaking  itself  depends  on  the  occurrence  of  a 
contingency ;  it  is  like  a  contingent  guaranty,  which 
would  be  a  contingent  undertaking  to  pay  on  a  con- 
tingency, and,  therefore,  might  be  no  guaranty  at  all. 

Our.  adv.  vult. 

MS.  Parke  B.  Afterwards,  eight  of  the  Judges,  (Pollock  C.  B., 
Parke  B.,  Alderson  B.,  Coleridge  J.,  Coltman  J., 
Maule  J.,  Rolfe  B.,  and  Williams  J.),  were  of 
opinion,  that  the  instrument  did  not  purport  to  be  a 
receipt  and  acquittance  (it  being  necessary  to  prove 
that  it  purported  to  be  both  upon  this  indictment;,  nor 
even  a  receipt  within  the  meaning  of  the  statute.  It 
was  not  a  receipt  in  ordinary  parlance,  nor  made  with 
intent  of  being  such,  though  it,  might  be  used  as 
'  evidence  of  a  payment  of  the  deposit;  but  that  any 
written  paper  capable  of  being  so  used  was  not  a 
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receipt,  as,  for  instance,  a  letter  written  by  a  landlord       1847. 
to  a  third  person,  saying  that  his  tenant  had  duly  paid     ^^g^*, 
his  rent  (a).  Caee. 

On  the  other  hand,  Lord  Dbnman,  Wilde  C.  J., 
WiGHTMAN  J.,  and  Erle  J.,  thought  that  the  instru- 
ment was,  on  the  face  of  it,  an  acknowledgment  of  the 
payment  of  the  deposit,  and  was,  therefore,  a  receipt 
for  that  sum. 

CoLTMAN  J.,  thought  it  was  an  undertaking  for 
the  payment  of  money.  Lord  Denman,  and  Wilde 
C.  J.,  doubted  whether  it  were  so,  but  gave  no  opinion ; 
and  the  rest  of  the  Judges  were  of  opinion  that  it  was 
not.  They  thought  it  was  only  an  undertaking  to 
deliver  shares  bearing  interest,  not  that  the  interest 
should  be  paid ;  as  an  undertaking  to  deliver  a  bond, 
for  the  payment  of  money  with  interest,  would  be  no 
undertaking  for  the  payment  of  money. 

(a)  It  seems  to  have  been  held  that  the  instrument  was  not  a  receipt 
md  am  acgmttanee,  because  there  was  no  antecedent  debt;  and  the 
majority  of  the  Judges  held  it  to  be  no  receipt  at  all.  Qtuere,  whether  the 
form  of  the  instrument  itself  does  not  prevent  it  being  viewed  as  a 
recent  F  "  The  Mder,  &c.,  having  paid  the  aeposit  of  52.,''  &c. — ^This  clearly 
contemplates  a  transfer  of  the  scrip :  but  can  it  be  viewed  as  an  acknow- 
ledgment of  the  aetwal  receipt  of  6/.  from  any  one  who  mof  chance  to  be 
the  holder  F  And  would  the  last  holder  of  a  series  be,  in  aU  cases,  deemed 
to  have  paid  the  deposit,  though  it  might  be  notorious  that  he  had  not 
paid  it«  but  had  onlv  bought  the  scrip  in  the  market,  possibly  for  less  than 
5/.  ?  If  so,  it  coula  only  bo  by  a  fiction  of  law,  or  by  such  a  process  of 
constructive  interpretation  as  would  be  dangerous  in  the  decision  of 
criminal  cases.  It  would  seem  that  a  receipt,  strictly  speaking,  either  for  a 
payment,  gift,  loan  or  deposit,  is  a  document  written  by  an  actual  receiver  or 
his  agent,  intended  to  convey  an  acknowledgment  to  an  actual  gioer  or  his 
agent  qf  having  received  somethxnafrom  such  giver ^  and  to  supply  such  oiver 
with  pirocf  qf  the  transaction.  If  this  definition  be  correct,  the  above 
instrument  fails  in  two  essential  points.  1.  It  is  not  an  acknowledgment 
to  an  actual  giver,  but  only  to  the  holder,  who  may  be  notoriously  not 
the  actual  giver.  2.  It  is  not  an  acknowledgment  of  having  received  it 
from  the  actual  giver,  for  the  same  reason.  Some  confusion  seems  to 
have  arisen  from  mistaking  evidence  of  a  receipt,  for  a  receipt  itself,  and 
viewing  a  thing  as  a  receipt,  only  because  it  may,  under  certain  circum- 
stances, be  equivalent  in  effect  to  a  receipt:  e.  ^.,  an  admission  hy  A.to 
B.  of  having  received  something  from  C. ;  or,  a  private  memorandum  by 
A,  of  such  a  receiving.  In  neither  would  the  writing  be  intended  to 
convey  an  acknowledgment  to  the  actual  giver,  although  it  would  be 
evidence  of  a  receipt  against  the  writer,  and  therefore,  in  some  cases,  be  • 
equivalent  in  effect  to  a  receipt.  Such  writing  would,  therefore,  in  no 
case  require  a  stamp. 

VOL.  I.  U 
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(SUMMER  ASSIZES,   1847.) 


1847. 


THE  QUEEN  v.  GEORGE  HAWES. 


In  an  indict- 
ment for 
biijramy, 
where  the 
first  marriage 
was  solem- 
nized under 
the  provi- 
sions of  Stat. 
6  &  7  FTm. 
4,  c.  85,  the 
certificate 
authorised  by 
that  act,  and 
Stat.  6  &  7 
Wnt.  4,  c.  86, 
B.  38,  coupled 
with  the 
identity  of 
the  parties 
is  sufficient 
prmdfaeie 
evidence  of 
such  mar- 
riage. 


The  prisoner  was  tried  and  found  guilty,  before  the 
Chief  Baron,  for  bigamy,  at  the  Summer  assizes  for 
lAverpoolf  1847.  The  indictment  was  in  the  usual 
form,  certain  objections  were  taken  to  the  convictioUi 
and  the  learned  Chief  Baron  discharged  him  on  his 
own  recognizance,  in  order  that  he  might  take  the 
opinion  of  the  Judges  upon  the'  points  submitted  on 
behalf  of  the  prisoner. 

It  appeared  in  evidence,  that  the  prisoner  was  mar* 
ried  to  his  first  wife  on  the  9th  July^  1841,  in  a  place 
called  the  Israelite  Sanctuary^  (which,  although  bear- 
ing that  name  was  not  Jewish).  The  first  marriage 
professed  to  be  under  the  provisions  of  the  late  act, 
6  &  7  Wm.  4,  c.  85.  He  was  married  to  his  second 
wife  on  the  7th  September ^  1846.  The  first  wife  was 
seen  alive  on  the  Saturday  previous  to  the  trial. 

To  prove  the  validity  of  the  first  marriage, 
(which  alone  was  the  subject  of  question),  the  step- 
father of  the  first  wife  was  called  to  prove  he  was 
present  at  the  marriage  of  the  prisoner  with  his  (the 
witness's)  step-daughter,  and  that  notice  of  the  mar- 
riage was  duly  given  to  the  Superintendant  Registrar. 
(But  the  Superintendant  Registrar  did  not  produce  it 
on  his  examination ;  he  said,  if  he  had  received  it,  he 
had  left  it  at  home).  The  prisoner  and  his  first  wife 
lived  together  ten  months. 

The  Superintendant  Registrar  produced  the  register 
returned    to    him    from    Whitehead,   the   registrar. 
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Whitehead,  the  registrar,  proved  that  he  was  present      1847. 
at  the  marriage,  that  it  was  registered,  that  the  parties    hawks'b 
signed  their  names,  and  he  witnessed  it.  ^"*- 

The  register  was  then  read, — 

Mr.  Iligginbottom,  the  Superintendant  Registrar, 
produced  the  register  of  the  place  where  the  marriage 
was  celebrated,  and  the .  certificate  he  issued  was 
produced  and  proved  by  him. 

By  section  4  of  the  Marriage  Act,  (6  &  7  Wm.  4, 
c.  85),  it  is  enacted,  **That  in  every  case  of  marriage 
intended  to  be  solemnized  after,  &c.,  according  to  any 
form*  authorized  by  this  act,  one  of  the  parties  shall 
give  notice  under  his  or  her  hand,  in  the  form  of 
Schedule  (A.)  to  this  act  annexed,  or  to  the  like  effect 
to  the  Superintendant  Registrar  of  the  district  within 
which  the  parties  shall  have  dwelt  for  not  less  than 
seven  days  then  next  preceding,  or  if  the  parties  dwell 
in  difierent  districts,  to  the  Superintendant  Registrar  of 
each  district,  the  notice  to  state  (inter  alia)  the  church 
or  other  building  in  which  the  marriage  is  to*  be 
solemnized." 

By  sec.  7,  "  After  the  expiration  of  (in  this  case) 
twenty-one  days  after  the  entry  of  such  notice,  the 
SuperintendantRegistrar,if  requested,  shall  issue  under 
his  hand,  a  certificate  in  the  form  of  Schedule  (B).'* 

Sec.  14,  enacts,  '^That  no  marriage  shall  be  solem- 
nized until  after  the  expiration  of  twenty-one  days 
after  the  day  of  the  entry  of  such  notice  as  aforesaid." 

By  sec.  20,  "  After  the  expiration  of  the  twenty-one 
days  the  marriage  may  be  solemnized  in  the  registered 
building  stated  as  aforesaid  in  the  notice  of  such  mar* 
riage  between  and  by  the  parties  described  in  the 
notice  and  certificate  according  to  such  form,  &c. 
Provided  that  every  such  marriage  shall  be  solemnized, 
with  open  doors,  between  the  hours  of  eight  and  twelve 
in  the  forenoon,  in  the  presence,  &c."  ^ 

v2  s 
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1847.  By  sec.  42,  it  is  enacted,  "  That  if  any  persons  shall 

Hawss'b  knowingly  and  .wilfully  intermarry,  &c.  in  any  place 
Case.  other  than  the.  riegistered  building,  and  specified  in  the 
notice  and  certificate  as  aforesaid,  or  without  due 
notice  to  the  Superintendant  Registrar,  or  without  cer- 
tificate of  notice  duly  issued,  the  marriage  of  such 
persons,  except  in  any  case  hereinafter  excepted, 
(the  present  case  not  being  one),  shall  be  null  and 
void/' 

By  sec.  26,  it  is  ejiacted,  "  That  after  any  marriage 
shall  have  been  solemnized^  it  shall  not  he  necessary  in 
support  of  such  marriage  to  give  any  proof  of  the  aciital 
dwelling  of  either  of  the  parties  previous  to  the  marriage 
vnthvn  the  district  wherein  sucli  marriage  was  solem- 
nized for  the  time  required  by  this  act^  or  of  the  consent 
of  any  person  whose  consent  thereunto  is  required  by 
law;  nor  shall  any  evidence  be  given  to  prove  the 
contrary  in  any  suit  touching  the  validity  of  such 
marriage.'' 

It  was  contended,  on  behalf  of  the  prisoner,  that  it 
was  incumbent  on  the  prosecution,  in  order  to  support 
their  case,  to  shew  that  the  first  marriage  was  cele* 
brated  in  the  registered  building  specified  in  the 
notice  and  certificate.  To  prove  that  due  notice  had 
been  given  to  the  Superintendant  Registrar,  and  that 
the  certificate  of  the  notice  had  been  duly  issued,  and 
that  the  express  exception  in  sec.  25,  tends  to  establish 
the  necessity  of  proving  in  '^support  of  such  marriage'' 
the  other  preliminaries  required  by  the  act. 

This  case  was  considered  by  the  Judges,  and  all 
who  were  present  held  the  conviction  to  be  correct. 

The  Stat  6  &  7  Wm,  A,  c.  85,  provides  a  new  mode  of  creating  the 
common' law  relation  of  husband  and  wife ;  that  relation,  when  created 
being  a  common  law  relatioti  may  (it  would  seem),  be  proved  by  such 
evidence  as  was  sufficient  before  the  passing  of  the  act.  It  may  ako  be 
proved  in  the  mode  provided  by  that  act,  coupled  with  stat.  6  &  7  Wm*  4, 
c.  86,  s.  38,  t.  e.,  by  the  certificate  of  the  registrar  properly  authenticated. 
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THE  QUEEN  v.  SAMUEl.  ABBOTT.  1847. 


The  prisoner  was  tried  at  Winchester,  before  E.  V.  Afaiaeprc- 
WiLLiAMS  J.,  at  the  Summer  assizes,  1847,  for  ob-  i^^iymadr" 
tainino:  money  under  false  pretences.  ^  ®***"? 

,  money,  is 

The  indictment  stated,  that  the  prisoner,  having  in  indictable, 
his  possession  divers  pounds  weight  of  cheese  of  little  Jn^nfy  be^ 
value,   and  of  inferior  quality,  and  contriving  and  obtained  by 

I .  .       f  means  of  a 

intending  to  cause  it  to  be  believed  that  the  said  cheese  contract, 
was  of  good  flavour  and  excellent  quality,  and  also  pros^mito^ 
having  in  his  possession  divers  pieces  of  cheese  called  ^^  induced 

1*     <•  1  n  1  1-  1  to  make  by 

'^  tasters,    of  good  flavour,  taste,.and  quality,  and  con-  the  false  pre- 

triving  and  intending  to  cheat  one  William  Bennett  ^^^J^ 

out  of  his  money  on,  &c.,  at,  &c.,   unlawfully  and 

knowingly  did  falsely  pretend  to  the   said   William 

Bennetty  that  the  said  pieces  of  cheese  called  ^'  tasters," 

which  he,  the  said  prisoner,  then  and  there  delivered 

to  the  said  William  Bennett,  were  part  of  the  said 

cheese  the  prisoner  then  offered  for  sale,  and  that  the 

said  cheese  was  of  good  and  excellent  quality,  flavour, 

and  taste,  and  that  every  pound  weight  was  of  the 

value  of  sixpence  halfpenny.     By  means  of  which  said    ' 


and  the  proof  of  the  identity  of  the  parties  mentioned  in  such  reipster. 
Sect  25  of  6  &  7  Wm,  4,  c.  85,  seems  to  make  such  certificate  not  only 
conclusive  evidence  of  a  marriage  in  fact,  i.  e,,  of  the  performance  of  the 
ceremony,  but  also  of  the  actual  dwelling  of  the  parties  within  the  district 
for  the  requisite  time  before  such  ceremony,  and  of  the  consent  of  the 
parties  whose  consent  may  be  requisite :  thereby  making  such  certificate 
and  identity  of  the  parties  equivalent  to  the  proof  required  to  establish  a 
prima  facie  case  of  marriage  before  the  act,  and  also  something  more,  by 
declaring  it  to  be  conclusive  evidence  of  certain  requisite  preliminaries. 

In  the  above  case,  it  seems  that  the  marriage  was  proved  by  a  person 
who  was  present  at  the  ceremony,  which  would  have  established  the primtf 
facie  case  without  the  production  of  the  certificate ;  and  besides  that  by 
the  certificate  and  identity  of  the  parties.  It  is,  therefore,  difficult  to  see 
on  what  ground  any  objection  to  the  evidence  could  be  suggested. 
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1847.  fiilse  pretences,  the  prisoner  did  then  and  there  unlaw* 
Abbott's  ^^^'y  ^^^  fraudulently  obtain  of  and  from  the  said 
Case.  William  Bennetty  one  piece  of  the  current  gold  coin, 
&c.»  &c.  of  the  monies  of  the  said  William  Bennett, 
with  intent  to  cheat  and  defraud  him  of  the  same. 
Whereas,  the  said  pieces  of  cheese  which  the  prisoner 
delivered  to  William  Bennett  were  not  part  of  the  said 
cheese  which  the  prisoner  offered  for  sale.  And 
whereas  the  said  cheese  was  not  of  good  and  excellent 
quality,  flavour,  and  taste.  And  whereas  every  pound 
weight  of  the  said  cheese  was  not  of  the  value  of  six* 
pence  halfpenny,  &c.  &c.,  which  the  prisoner  well 
knew,  against  the  form,  &c. — 

It  was  proved  at  the  trial,  that  the  prisoner  kept  a 
cheese  stall  at  Fareham  Faivy  and  sold  to  the  pro- 
secutor, William  Benfiettf  a  quantity  of  cheeses,  for 
which  he  paid  the  prisoner  the  price  of  21.  Is.  8d.j 
being  at  the  rate  of  sixpence  halfpenny  a  pound. 

At  the  time  the  prisoner  offered  the  cheese  for  sale, 
he  bored  two  of  them  with  an  iron  scoop,  and  produced 
a  piece  of  cheese  which  is  called  a  '^taster,"  at  the  end 
of  the  scoop  {ijf  the  prosecutor  to  taste,  and  the  prose- 
cutor did  so.  The  cheese,  however,  which  he  so  tasted, 
had  not  in  fact  been  extracted  from  the  cheese — ^bot 
was  a  taster  of  another  superior  kind  of  cheese,  which 
the  prisoner  had  privily  and  fraudulently  inserted  into 
the  top  of  the  scoop.  The  prosecutor  would  not  have 
bought  the  cheese,  unless  he  had  believed  that  the 
taster  had  been  extracted  from  it.  The  cheese,  which 
had  been  so  bought,  was  delivered  to  the  prosecutor, 
and  he  continued  ever  after  in  the  possession  of  it. 
No  precise  evidence  was  given  of  its  value,  but  it  was 
of  a  kind  very  inferior  in  value  to  the  taster. 

It  was  objected  by  the  counsel  for  the  prisoner,  that 
there  was  no  evidence  to  support  the  indictment,  or  to 
constitute  a  false  pretence  within  the  statute ;  that  it 


CROWN  CASES  RESERVED.  275 

was  not  proved  that  the  prosecutor  was  induced  to  1847. 
part  with  his  money  merely  by  means  of  the  false  Abbott's 
pretence  alleged,  but  also,  and  principally,  because  Case. 
he  got  the  cheese,  the  property  in  which  clearly  vested 
in  him  by  the  sale ;  that  if  this  indictment  could  be 
sustained,  an  indictment  would  lie  in  every  case  of  a 
fiaudulent  sale,  by  sample,  which  did  not  correspond 
with  the  bulk  ;  and  if  the  principle  were  established, 
it  would  be  impossible  to  stop  short  of  holding  that 
every  man  who  induced  another  to  buy  by  false  repre- 
sentations of  the  quality  of  the  thing  sold,  might  be 
indicted  for  obtaining  money  under  false  pretences, 
even  although  property  passed  by  the  sale  from  the 
prisoner  to  the  vendee,  nearly  or  quite  equal  to,  or 
even  surpassing  in  value,  the  price  paid.  And  in 
Hex  V.  Ooddingtan^  1  C.  &  P.  661,  and  Meg.  v.  Reed^ 
7  C.  &  P.  848,  were  cited ;  and  as  to  Reg.  v.  Kenrickj 
5  Q.  B.  49,  it  was  contended  that  the  opinion  of 
the  Court  there  was  extra  judicial,  and  no  binding 
authority,  because  the  counts  to  which  the  judgments 
applied  were  open  to  another  objection,  and  had  on 
that  account  been  given  up  without  any  argument. 
It  was  further  objected,  that  the  indictment  contained 
no  allegation  that  the  cheese  was  offered  for  sale  to 
the  prosecutor. 

The  learned  Judge  overruled  these  objections,  and 
the  prisoner  was  convicted  ;  but  entertaining  some 
doubt  of  the  propriety  of  the  conviction,  the  learned 
Judge  i^espited  the  judgment,  and  requested  the 
opinion  of  the  Judges  on  the  point. 

{See  next  case). 


276 


CROWN  CASES  RESERVED. 


1847. 


1847. 


THE  QUEEN  v.  GEORGE  DARK. 

The  circumstances  of  this  case  are  similar  to  those  of 
the  Reg.  y.  Abbotfsy  except  that  the  precise  evidence 
was  given  of  the  comparative  value  of  the  bulk  of  the 
cheese.  It  was  sold  for  fivepence  a  pound,  and  was 
worth  between  threepence  and  fourpence. 

{See  next  case). 
THE  QUEEN  v.  JAMES  GARLICK. 


The  fects  in  this  case  were  similar,  except  that  the 
price  of  the  cheese  was  fifty  shillings  a  hundred  weight, 
and  its  value  about  threepence  a  pound. 
MS.  Parke  B.  These  cases  were  considered  by  the  Judges,  and 
they  were  unanimously  of  opinion  that  the  conviction 
was  right  on  the  authority  of  M.  v.  Kenrick,  5  Q.  6. 
49.  (Judges  present — Pollock  C.  B.,  Parkle  B., 
Aldebson  B.,  Rolfs  B.,  Coltman  J.,  Maux^  J., 
Williams  J.,  Coleripge  J.,  Wightman  J.,  and 
Erle  J.) 


{WINTER  ASSIZES,  1847.) 


1847. 


THE  QUEEN  v.  BLENKINSOP. 


Putting  an     The  prisoner  waa  tried  before  Mr.  Justice 
the  name^of    ^^OGB,  at  the  Winter  session  of  gaol  delivery  at 

a  drawer  of  a 

bill  of  exchange,  while  the  bill  is  in  the  course  of  completion,  with  intent  to  m 

acceptance  appear  to  be  that  of  a  different  ezieting  person,  is  forgery. 


OLE- 

bri, 

ethe 
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and  convicted  on  all  bat  the  6rst  count  of  the  following       1847. 
indictment,  on  which  he  was  found  not  guilty.  Blbnkin- 

The  first  count  stated  that  he,  on,  &c.,  at,  &c.,  did  ^^ 
forge  a  certain  bill  of  exchange,  to  wit,  a  bill  of 
exchange  for  the  payment  of  one  hundred  and  forty- 
eight  pounds,  seven  shillings  and  nioepence,  then  and 
there  with  the  intent  thereby  to  defraud  one  William 
Williams  Brovm  and  others.  The  second,  that  he 
having  in  his  custody  and  possession — uttered  the 
same  with  the  same  intent,  knowingly,  &c.  The  third, 
charged  the  forging  an  acceptance  of  a  certain  other 
bill  with  the  same  intent.  The  fourth,  charged  an 
uttering  of  the  acceptance  with  the  same  intent. 
The  fifth,  charged  the  uttering  the  acceptance,  setting 
the  bill  out  thus: — 

"  Leeds,  October  22nd,  1847. 
No.  £148.  7«.  9rf.  « 

Three  months  after  jlate  pay  to  myself,  or  order, 
the  sum  of  one  hundred^nd  forty-eight  pounds,  seven 
shillings  and  9d,  ^ 

Value  ^received. 
To  Mr.  Wm.  Wil^nson,^  Alexr.  Blenkinsop. 

HaJifax.         ^ 

Pyble.     London** 

laying  the  same  intent.  The  sixth,  charged  a  felonious 
altering  of  an  acceptance  with  the  same  intent.  The 
seventh,  charged  the  uttering  of  an  altered  acceptance, 
knowingly,  with  the  same  intent.  The  eighth,  charged 
the  uttering  of  an  altered  acceptance;  setting  out  the 
bill  as  before,  with  the  same  intent.  The  ninth, 
charged  an  uttering  of  a  forged  bill,  knowingly,  with 
intent  to  defraud  Wm.  Wilkinson.  The  tenth,  the 
uttering  a  forged  acceptance,  knowingly,  with  intent 
to  defraud  Wm.  Wilkinson.     The  eleventh,  was  for 


Case. 
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184*7.       uttering  an  altered  acceptance,  knowingly,  with  intent 
Blbnkin.    *^  defraud   Wm.   Wilhinson.    The  twelfth,   was  for 
bop's       uttering  a  forged  bill.     The  thirteenth,  a  foiled  ac- 
ceptance.   The  fourteenth,  an  altered  acceptance,  all 
three  with  intent  to  defraud  Abel  Smith  aud  others. 

The  question  in  the  case  was,  whether  any  forgery 
or  felonious  alteration  had  been  committed  or  made 
under  the  following  circumstances.  The  prisoner 
carried  on  business  as  a  chemical  manufacturer,  and 
had  two  establishments,  one  at  Leeds^  and  the  other  at 
Huddersfield.  He  had  in  his  employ  at  Leeds^  a  man 
of  the  name  of  William  Wilkinson^  a  mechanic,  at 
weekly  wages  of  sixteen  shillings,  and  without  any 
other  property.  This  man  was  called,  and  proved  the 
acceptance  to'  be  in  his  handwriting,  so  hr  as  the 
mere  name ;  he  stated  that  he  wrote  that  on  a  stamped 
paper,  blank,  except  some  printed  parts  of  a  bill, 
among  which  was  the  place  of  date,  *'  Leeds.''  That 
he  wrote  it  at  the  prisoner's  house  at  Leeds — the 
prisoner  having  called  him  out  of  the  yard,  and  said 
to  him,  *^  I  have  some  money  to  send  up  this  morning, 
there  is  no  one  about,  you'll  do  as  well  as  any  one  else 
— I  want  you  to  write  your  name  here — I'll  fill  it  up," 
The  witness  said  he  knew  what  a  bill  of  exchange  was 
— ^that  he  left  his  master  to  fill  it  up  as  he  pleased, 
and  that  he  was  at  liberty  to  make  it  payable  at  a 
banker's  in  London^  if  he  liked,  or  anywhere  else. 
That  he  himself  had  never  lived  at  Halifax^  nor 
received  authority  from  any  one  there  to  accept  a  bill 
for  him.  It  was  admitted,  that  at  the  time  of  the 
acceptance  being  thus  written  by  the  prisoner,  in- 
tended to  make  the  drawing  to  be  on  a  Mr.  William 
Wilkinson^  at  Halifax^  and  that  there  were  persons  of 
that  name  resident  there,  from  none  of  whom  any 
authority  had  been  received.  It  was  proved,  that 
when  uttered  by  the  prisoner,  the  bill  was  drawn,  as 
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it  appears  above  set  out,  and  accepted »  and  that  over 
the  acceptance  were  the  words  payable  at  Smithy 
Payne  and  Co.^  bankers,  London. 

The  prisoner's  counsel  contended  that  neither  the 
bill  nor  the  acceptance  were  forged  or  altered.  The 
learned  Judge  having  overruled  the  objection,  and 
the  prisoner  being  found  guilty,  the  opinion  of  the 
Judges  was  requested  whether  the  above  ruling  was 
correct. 

WehVs  case^  Russ.  &  Ry.  406,  was  relied  on  for  the 
prisoner. 

On  22nd  January ^  1848,  this  case  was  argued 
before  all  the  Judges,  except  Rolfe  B.,  and  Y. 
Williams  J.,  who  were  absent. 

Montagu  Chambersy  Q.  C,  and  Overendy  for  the 
prisoner.  The  charge  is  in  substance;  first,  the 
forgery  of  a  bill  of  exchange  ;  second,  the  forgery  of 
an  acceptance  of  a  bill  of  exchange ;  and  the  mode  in 
which  the  forgery  is  alleged  to  be  committed  in  either 
case,  is  by  an  alteration.  I  submit  that  in  neither  case 
js  there  a  forgery,  either  generally,  or  by  an  alteration. 
It  was  not  a  forgery  of  an  acceptance  of  a  bill  gene- 
rally, because  the  bill  was  not  in  existence  when  the 
acceptance  was  written.  R.  v.  Butterwicky  2  M.  &  Rob. 
196,  and  Abrahams  v.  Skinner^  12  Ad.  &  E.  763,  shew 
that  an  incomplete  bill  is  not  strictly  a  bill  at  all,  and 
therefore  an  acceptance  written  upon  such  a  bill  is  not 
the  subject  of  a  forgery.  It  was  not  a  forgery  of  an 
acceptance  by  alteration  or  addition,  for  the  alleged 
alteration  or  addition  in  this  case  formed  no  part  of 
the  bill,  the  bill  being  a  complete  bill  already,  and 
therefore  unaffected  by  the  addition  of  the  direction  of 
the  drawee.  Q.  v.  HawkeSy  2  Mood.  C.  C.  60,  shews 
that  a  bill  of  exchange  is  a  complete  instrument,  when 
an  acceptance  is  upon  it,  though  it  is  uot  addressed 
to  any  drawee.    That  case  was  so  decided  by  nine 


1847. 


Blbnkin- 
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1847.  Judges,  Parke  B.,  Patteson  J.,  and  Coleridge  J«, 
Blbnkin-  ^i«5eniien<£6w5.  And  in  Abrahams  v.  Scanner ^  12  Ad. 
sop's  &  E.  766,  it  was  held  that  **an  acceptance  is  not 
essential  to  the  completeness  of  the  instrument;  it 
may  never  be  accepted  at  all.'*'  In  Gray  v.  Milner, 
8  Taunt.  739,  a  bill  was  held  to  be  complete,  although 
no  name,  of  the  drawee  appeared  upon  the  bill,  but 
only  the  place  where  the  person  lived  who  subse- 
quently accepted  it.  In  the  present  case,  therefore, 
the  bill  must  be  considered  to  have  been  complete 
before  the  prisoner  wrote  the  word  ^^  Halifax^^  after 
the  name  of  William  Wilkinson ;  and  as  the  direction 
cannot  be  deemed  to  be  any  part  of  the  acceptance, 
unless  it  be  written  close  to  the  acceptance,  and  at 
the  same  time  when  the  acceptance  was  written,  the 
alleged  alteration  here  was  no  alteration  of  the 
acceptance,  nor  any  addition  to  it;  it  was  mere 
surplusage,  and  wholly  immaterial. 

Further,  it  is  no  forgery  of  the  bill  by  alteration ; 
for  if  I  get  the  signature  of  A.  B.  in  Londort^  and 
address  it  to  ^.  £.  of  Liverpool  (a  non  existing  per- 
son), that  has  been  held  to  be  no  forgery.  Wehb^s 
case,  R.  &  R.  405,  and  though  Baylet  B.  (on  Bills, 
p.  549,  5th  edition),  draws  a  distinction  between  that 
*  case,  and  one  where  there  is  a  person  answering  the 
description  of  the  person  to  whom  the  bill  is  ad- 
dressed (a),  there  is  no  ground  for  such  a  distinction, 
and  I  cannot  find  it  stated  by  any  other  writer. 
WebVs  case  leaves  the  point  open. 

Cresswell  J. — ^The  distinction  has  been  recognised 
in  practice ;  I  have  acted  on  it  myself  at  the  Central 
Criminal  Court. 

(a)  The  distinction  %  not  drawn  by  Baylsy  B.,  bnt  by  the  Jo^s. 
For  Bayley  B,  cites  JR.  y.  Treble,  2  Taunt.  328,  before  eleven  Ju&es 
in  the  Exchequer  Chamber,  in  support  of  the  latter  position,  and  Webb's 
case,  R.  &  R.  405,  (ofr  the  former,  and  those  cases  seem  fully  to  warrant 
the  distinction. 
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M.  Chambers  J  Q.  C.     There  does  not  seem  to  be       1847. 
any  distinction  between  the  two  cases  in  principle ;  for    gi^jj^i^,^. 
a  forgery  may  be  committed  by  writing  the  name  of       «op's 
a  non  existing  person  ;  Bolland's  case^  1  Leach,  83,  or 
firm  ;  E.  v.  liogers,  8  C.  &  P.  629.     The  facts  in  the 
present  case  and   in   Wehb^s  case  are  precisely  the 
same.    The  address  is  false  in  both,  and  the  acceptance 
was  genuine. 

Cresswell  J. — No.  That  is  the  precise  point  of 
difference.  The  jury  there  found  that  no  such  person  as 
Thomas  Bowden^  the  alleged  acceptor,  existed :  but 
the  Judge,  not  choosing  to  take  this  finding,  reserved 
a  supposed  case,  the  supposition  being  that  the  acceptor 
was  an  existing  person,  which  the  jury  had  negatived. 

M.  Chambers^  Q.  C.  But  in  the  case  submitted  to 
the  Judges,  the  facts  are  identical  with  those  of  the 
present  case ;  and  unless  there  is  a  distinction  between 
the  case  of  an  existing  and  a  non  existing  person. 
Webb's  case  is  on  principle  in  favour  of  the  prisoner. 

Aldbrson  B. — Suppose  any  man  in  the  street  was 
to  sign  the  name  of  Thomas  Couits^  that  being  his 
real  name,  and  afterwards  the  word  ^^  banker''  was 
added — would  not  that  be  a  forgery  7 

M.  Chambers^  Q.  C.  In  Watfs  case^  3  B.  &  B. 
p.  197 ;  R.  &  R.  437,  it  was  held  that  the  addition  of 
^^  Bankers,  JSircAin  Lane^  the  acceptance  being  merely 
"  Williams  and  Co.,'  did  not  constitute  a  forgery. 
Here  the  misdescription  and  alteration  is  merely 
"  Halifax:'  &c. 

Sir  F.  Thesiger,  Q.  C,  and  Hallj  for  the  Crown, 
were  not  called  updn. 

Cur.  adv.  vult. 

Afterwards  all  the  Judges  present  were  of  opinion  MS.ParkeB. 
that  the  putting  an  address  to  the  drawee's  name. 
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1847.  while  the  bill  was  in  the  course  of  completion,  with 

Blbnkin-  ^^^^o*  to  make  the  acceptance  appear  to  be  that  of  a 

jop's  different  existing  person^  was  forgery. 


Compare   the   foUowing    case  tried    before    Crbsbwbll   J.,    York, 

13th  December,  1844,  {Em  Relatume  Hail) 

REGINA  9.  MITCHELL. 

IndictmcDt  for  uttering  a  forged  acceptance.  The  evidence  for  the 
prosecation  was  as  follows : — 

In  September,  1844,  the  prisoner  called  at  the  warehouse  of  prosecutor, 
a  Woolstapler,  at  Halifax,  and  bought  some  wool  of  his  derk*  to  whom 
he  tendered  in  payment  a  bill  of  exchange,  bearing  the  acceptance  of 
John  Cooper,-  and  addressed  to  Mr.  John  Cooper,  Leeds,  The  prisoner 
said  the  oill  was  as  good  as  cash,  whereupon,  the  clerk  said  he  knew 
that  a  respectable  heeds  merchant  of  the  name  of  Cooper  attended  Hud' 
der^ld  Market,  and  he  asked  prisoner  if  this  was  the  same  nerson ;  to 
which  prisoner  replied  "  Yes  it  is."  The  clerk  then  took  the  bill  in  pay- 
ment, and  delivered  the  wool  to  the  prisoner. 

A  few  weeks  afterwards,  and  before  the  bill  already  mentioned  became 
due,  the  prisoner  called  again  at  the  prosecutor's  warehouse  and  bought 
more  wool  of  the  same  clerk,  for  which  he  tendered  in  payment  three 
other  bills,  all  of  them  accepted  by  John  Cooper^  and  addressed  to 
Mr.  John  Cooper,  Leeds.  One  of  these  was  the  bill  mentioned  in  the 
incfictment.  The  prisoner  stated,  that  the  bills  were  as  good  as  cash, 
and  that  the  acceptor  was  the  same  as  on  the  former  bill.  The  clerk 
took  the  bills  in  payment,  and  delivered  the  wool  to  the  prisoner,  and  a 
sum  of  money,  to  balance  the  amount  of  the  bills.  It  was  proved,  that 
the  only  persons  at  Leeds  named  Cooper,  who  attended  Hvdder^M 
Market,  were  the  partners  in  a  firm  of  "  Danid  and  John  Cooper,'*  none 
of  whom  had  accepted  any  of  these  bills,  or  authorized  the  acceptance. 

On  behalf  of  the  prisoner,  who  was  not  d^ended  by  counsel,  another 
John  Cooper  was  called  as  a  witness,  and  stated,  that  he  was  an  occasional 
assistant  in  a  stable  yard  at  Leeds,  and  had  no  other  means  of  subsistence ; 
that  he  had,  for  several  years,  been  in  the  habit  of  accepting  bills  for  the 
accommodation  of  prisoner,  and  had  accepted  the  bills  in  question,  as 
usual,  at  prisoner's  request;  that  he  had  never  been  a  merchant,  and 
never  attended  Huddertfield  Market ;  that  he  accepted  the  bills  in  question 
on  the  davs'  of  their  respective  dates.  The  three  bills  secondly  above 
mentioned,  all  of  them  bore  date  after  the  first,  and  before  the  second 
transaction. 

Hall  submitted  that,  as  the  cases  establish  that  there  is  in  respect  of 
forgery,  no  difference  between  the  forgery  of  the  name  of  an  existing 
person  and  the  use  of  a  name  that  is  purely  fictitious,  the  question  for 
the  jury  was,  whether,  at  the  time  he  got  Cooper  to  accept  the  bill  in 
question,  he  did  so  widi  the  intention  of  using  it  as  the  acceptance  of  any 
other  person,  real  or  imaginary ;  and  that  whatever  might  be  said  as  to 
the  first  bill,  the  evidence  was  strong  to  shew  that  he  got  the  three  bills 
accepted,  with  the  intention  of  putting  them  off  on  the  same  representa- 
tions as  had  succeeded  with  regard  to  the  first,  and  if  that  were  so,  it  made 
no  difference  on  a  charge  of  uttering,  whether  John  Cooper  were  an 
accomplice  or  an  innocent  agent. 


r 
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Crbsswbll  J.,  consulted  Colbridob  J.,  and  summed  up  as  follows :         1847. 

Crbsswbll  J. — ^This  case  presents  some  novel  features.  * 

The  hcta  charged  may  amount  to  forgery  in  two  6r  three  points  of    Blbnkin- 
view.    The  prisoner  asks  Cooper  to  draw  hills  for  his  accommodation ;         sop's 
Cooper  does  so,  not  knowing  how  thej  are  to  he  used.   This  is  no  forgery         Case, 
on  the  part  of  Cooper. 

But  u  a  man  signs,  or  procures  another  to  sign  the  name  of  another 
person  to  a  hill  without  his  authority,  it  is  forgery.  It  is  also  forgery  if 
the  name  so  signed,  be  that  of  an  imaginaiy  person.  Where  a  person 
employs  an  innocent  agent  to  do  an  act,  he  nimself  is  responsible. 

Cooper  is  innocent,  as  regards  this  charge. 

If,  when  prisoner  got  Cooper  to  sign  the  bill,  he  meant  to  pass  it  as  the 
bill  of  D.  and  J.  Cooper,  or  of  an  imaginary  John  Cooper,  and  uttered  it 
with  purpose  of  fraud,  he  is  guilty. 

Was  it  uttered  as  the  bill  of  D.  and  J.  Cooper,  or  of  some  supposed  non« 
ezistent  person  ? 

The  facts  as  to  the  uttering  the  first  bill  are  material. 

Did  the  prisoner  know  who  was  meant  by  the  inquiry  of  the  clerk  as 
to  attending  Huddersfield  Market? 

If  he  did,  "  Yes  it  is''  must  have  meant  that  it  was  the  bill  of  D,  and  J. 
Cooper,  and  is  eridence  of  the  purpose  of  the  original  concoction.  If  he 
did  not  know  D.  and  X  Cooper,  it  might  be  thatne  meant  a  non  existing 
person. 

But  before  you  can  find  the  prisoner  guilty,  you  must  go  further.  You 
must  be  satisfied  that  he  got  John  Cooper  to  put  his  name  to  the  bill  for 
the  purpose,  on  the  part  of  the  prisoner,  of  putting  off  the  bill,  either  as 
that  of  D,  and  J,  Cooper,  or  of  a  non  existing  person. 

W%ikhi»on*$  (the  clerk)  question,  might  first  put  it  into  his  head : — 

If  so,  the  first  bill  was  not  a  forgery. 

But  it  is  a  later  bill  that  he  is  indicted  on. 

After  the  credit  on  the  first  bill,  he  again  goes  to  John  Cooper,  What 
passes  in  his  mind  when  the  second  bill  is  (&awn,  is  a  different  question 
from  what  passed  in  his  mind  when  the  first  was  drawn.    ^ 

Do  you  nnd  that  he  got  the  second  bill  with  intention  to  pass  it  as  the 
bill  of  some  John  Cooper,  real  or  imaginary,  other  than  the  John  Cooper, 
whose  name  is  on  the  bill. 

In  either  of  those  events  he  is  guilty  of  forgery. 


284 


CROWN  CASES  RESERVED. 


1847. 


THE  QUEEN  v.  EDWARD  WILSON. 


1.  il.  autho- 
rized by  B^ 
his  master^ 
to  fill  up  a 
chec^ue  for  a 
certain  mm, 
fills  it  up 
for  a  f(reater 
sum.    Held, 
a  foTgery, 
and  Siat 
the  circum- 
stance of  the 
prisoner, 
alleging  a 
claim  on  his 
master  for 
the  greater 
sttm»  as 
salary  then 
due,  was  im- 
materialy 
even  if  true. 

2.  Drawer's 
si^atnre 
laid  as  Jokn 
McNieole  Sr 
Co.,  provea 
to  be  John 
McNicoUSe 
Co.    HM, 
no  variance. 


The  prisoner  was  tried  before  IVIr.  Justice  Coltman, 
at  the  Winter  session  of  gaol  delivery,  at  Liverpool, 
1847. 

The  indictment  in  the  first  count  charged,  that  on, 
&c.,  at,  &c.,  the  said  £.  Wilson  did  forge  a  certain 
warrant  and  order  for  the  payment  of  money,  which 
said  warrant  and  order  for  payment  of  money  is  as 
follows,  that  is  to  say : — 

No Liverpool,  Dec.  8th,  1847. 

To  the  Cashiers  of  the  Liverpool  Borough  Bank. 

Pay or  bearer 

Two  hundred  and  fifty  pounds. 
£260  0  0  John  McNicole  &  Co. 

with  intent  to  defraud  one  John  McNicole. 

There  were  several  other  counts  to  which  it  is  not 
material  to  advert. 

The  prisoner  was  the  clerk  of  John  McNicole,  a 
bill  for  156/  9^.  9d.y  for  which  Mr.  McNicole  was 
bound  to  provide,  falling  due  on  the  8th  December; 
Mr.  McNicole  on  that  day  signed  a  blank  checque, 
and  gave  it  to  the  prisoner,  directing  him  to  fill  the 
checque  up  with  the  correct  amount  due  on  the  bill 
(which  was  to  be  ascertained  by  reference  to  the  bill- 
book)  and  the  expenses,  (which  would  amount  to  about 
ten  shillings),  and  after  receiving  the  amount  at  the 
Liverpool  Borough  Bank,  to  pay  it  over  to  a  Mr. 
Williamson,  in  order  that  the  bill  might  be  Uiken  up. 
Instead  of  doing  so,  the  prisoner  filled  up  the  checque 
with  the  amount  of  250/.,  which  sum  he  immediately 
received  at  the  bank,  and  without  paying  any  part  of 
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the  money  over  to  Mr.  Williamson^  retained  the  whole       ISW. 
of  it  in  his  own  possession,  in  satisfaction  of  a  claim  for    Wilson's 
salary,  which  he  alleged  to  be  due  to  him,  and  in  sup-       ^*®®- 
port  of  which  he  gave  some  evidence,  but  which  his 
master,  on  his  cross-examination,  entirely  denied  to  be 
due.     On  the  day  after  the  receipt  of  the  money  on 
the  checque,  he  sent  in   an   account  of  his  claim, 
giving  his  master  credit  for  the  sum  received  on  the 
checque« 

It  was  objected  on  behalf  of  the  prisoner,  that  the 
signature  of  the  prosecutor  to  the  checque  being  John 
McNicoll  &  Co.,  and  [the  signature  to]  the  checque, 
as  set  out  in  the  indictment,  being  John  McNicole 
[&  Co.]  there  was  a  variance. 

The  learned  Judge,  however,  overruled  the  objection, 
being  of  opinion  that  the  substituting  of  the  letter  e  for  I 
did  not  make  it  a  different  name.  See  Williams  v.  Ogle^ 
2  Str.  889;  Aleherry  v.  Walby,  1  Str.  231 ;  Rex  v. 
Drake,  2  Salk.  660 ;  Rex  v.  Beach,  Cowp.  230 ; 
Rex  V.  Hart,  1  Leach,  145. 

It  was  further  objected,  that  as  the  signature  to  the 
checque  was  the  genuine  signature  of  Mr.  McNicoll, 
and  as  the  prisoner  was  entrusted  to  fill  it  up  for  a 
specified  sum,  the  filling  it  up  for  a  different  sum, 
though  it  was  a  breach  of  trust,  could  not  be  consi- 
dered as  a  forgery.  The  learned  Judge  held,  on  the 
authority  of  the  case  of  the  Queen  v.  Hart,  1  Moody's 
C.  C.  486,  and  the  Queen  v.  Bateman,  Cox's  Criminal 
Cases,  186,  that  it  was  a  forgery. 

It  was  further  urged  that  there  was  no  proof  of  an 
intention  to  defraud  Mr.  McNicoll,  but  only  to  obtain 
from  him  a  sum  of  money  ^hich  the  prisoner  might 
honestly  suppose  to  be  due  to  him. 

With  reference  to  this  point,  the  learned  Judge  told 
the  jury,  that  if  they  were  satisfied  that  the  prisoner 

VOL.  I.  X 
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1847.  was  authorised  only  to  fill  up  the  checque  for  the 
Wilson's  *^°^^^'^*  ^^  '^^  bill  and  expenses,  and  to  pay  the  pro- 
Case,  ceeds  to  Williamson^  and  that  he  filled  it  up  for  a  larger 
sum,  and  applied  the  money,  when  received,  to  his  own 
purposes,  that  was  evidence  for  their  consideration  of 
an  intention  to  defraud  Mr.  McNicoll^  as  alleged  in 
the  indictment* 

The  jury  found  the  prisoner  guilty,  but  entertainiog 
some  doubt  whether  the  conviction  was  right,  the 
learned  Judge  forbore  to  pass  sentence  on  him,  and 
requested  the  opinion  of  the  Judges  thereon. 

On  the  22nd  January^  this  case  was  considered  by 
all  the  Judges,  except  Rolfe  B.,  and  V.  Williams  J., 
who  were  absent. 
MS.  Parke  B.  CoLTMAN  J.,  Said,  he  had  felt  some  doubt  whe- 
ther the  question  of  the  reality  of  the  prisoner's  claim 
to  the  alleged  amount  of  salary  ought  not  have  been 
left  to  the  jury.  But  he  and  all  the  Judges  agreed, 
that  whether  he  had  a  claim  or  not,  there  was  no 
shadow  of  authority  thereby  given  to  draw  a  checque 
for  a  larger  sum  than  his  master  had  expressly  autho- 
rized ;  and  the  drawing  a  checque  to  a  larger  amount 
fraudulently,  was  forgery  on  the  authority  of  R.  v. 
Hart  J  1  Mood.  C.  C.  486  ;  and  they  held  the  variance 
immaterial,  as  the  word  remained  the  same. 
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REGINA  V.  JAMES  DEALTRY,  1847. 


The  prisoner  was  tried  before  Baron  Alderson,  at  the  -4.  abank- 
Zircrpoo/ Winter  assizes,  a.d.  1847,  for  not  surrender-  dieted  for  not 

ing  to  his  commission.  to  tih'^S*^ 

It  appeared  that  a  fiat  in  bankruptcy  issued  against  trict  Court  of 
him  on  the  31st  Maj/^  1844,  directed  to  the  Court  of  at^afidi«*- 
Bankruptcy  at  Manchester j  on  which  he  was  duly  q^'^^^s 

adjudged  a  bankrupt.  presided  oyer 

There   were   two  commissioners  of  the  Court  of  judges,  Mr. 
Bankruptcy  at  Manchester,   Mr.  Jemmett,  and  Mr.  •^.  and  Mr.  5. 
SAirroWj  at  the  time  of  the  fiat  issued.     It  appeared  in  ticaiiy)  com- 
evidence,   that  the  whole  Court  of  Bankruptcy  was  Cou^rts.^^. 
under  one  building:  at  Manchester,  and  that  the  prac-  ^^^  ^?'?" 

^  ,  *     .       moDed  by 

tice  was  to  allot  the  fiats  in  rotation  to  each  commis-  Mr.  /.,  to 
sioner,  and  that  in  the  Court  there  was  affixed  a  board,  ^e  CommS^ 
stating  the  fiats  pending,  and  the  name  of  the  com-  ^^^^\  ^" 
missioner  to  whom   they  have  been  so  respectively  Court  of 
allotted  in  rotation.  JtZ^^ 

This  fiat  was  allotted  in  due  course  to  Mr.  Jemmett.  '«'•    I*  ^^s 
The  summons  to  the  prisoner  was  as  follows  : —  L  had  not 

In  her  Majesty's  District  Court  of  Bankruptcy  at     pJJ^uLnt'to 

Manchester.  the  Baid  sum- 

,  xnons  at  the 

BANKRUPT  S   SUMMONS.  said  Court, 

Whereas  a  fiat  in  bankruptcy,  dated  the  thirty-first  before  Mr/. 
day  of  May,  one  thousand  eight  hundred  and  forty-  elsewhere. 
four^  has  been  issued  against  you,  James  Dealtry,  of  was  do  proof 
Burslem^  in  the  county  of  Stafford,  grocer,  shopkeeper,  ^  ^^^^^^ 

not,  before 
Mr.  8,  else- 
where. Held,  1.  Proof  of  non-appearance  sufficient.    2.  The  sammons  need  not  aver 
that  A.  had  been  duly  adjudged  a  bankrupt.    3.  Nor  that  the  fiat  had  been  referred 
to  the  Manchester  Court  of  Bankruptcy. 

x2 
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1847.  dealer  and  chapman^  and  you  having  been  duly  ad- 
Dbaltry's  j^^g^d  bankrupt, — ^I,  the  undersigned  commissioner  of 
Case.  the  above-mentioned  district  Court  of  Bankruptcy,  do 
hereby  summon  and  require  you,  the  said  James  Deal- 
try^  personally  to  be  and  appear  before  the  commis- 
sioner acting  in  prosecution  of  the  said  fiat,  at  sight 
hereof,  on  the  25th  day  of  June  instant,  at  twelve 
o'clock  at  noon  precisely,  at  the  said  district  Court  of 
Bankruptcy,  in  Manchester^  then  and  there  to  be 
examined,  and  to  make  a  full  and  true  discovery  and 
disclosure  of  all  your  estate  and  effects,  according  to 
the  direction  of  the  statutes  now  in  force  concerning 
bankrupts,  and  herein  fail  not  at  your  peril. 

Given  under  my  hand,  this  fifth  day  of  June^  one 
thousand  eight  hundred  and  forty-four. 

To  James  Dealtrt/,  W.  Tho.  Jemmett, 

the  above  named  bankrupt.  Commissioner. 

There  was  evidence  that  the  prisoner  had  not  ap- 
peared before  Mr,  Jemmett^  either  at  the  Manchester 
Court  of  Bankruptcy,  or  at  any  other  place,  but  no 
such  proof  was  given  as  to  Mr.  Skirrow^  the  other 
commissioner. 

The  other  necessary  facts  were  proved  to  establish 
the  guilt  of  the  prisoner.  Mr.  Cobbett  for  the  prisoner, 
contended  that  the  summons  was  not  sufficient,  inas- 
much as  it  did  not  expressly  inform  the  prisoner  that 
the  fiat  had  been  referred  to  the  Manchester  Court  of 
Bankruptcy.  The  learned  Baron  thought  that  the  fact 
of  the  fiat  having  been  so  referred  made  the  summons 
sufficient. 

He  also  contended,  that  the  summons  should  have 
contained  a  statement  that  the  prisoner  had  been  duly 
adjudged  a  bankrupt.  The  learned  Baron  thought 
this  objection  answered,  by  the  proof  of  the  fact  of 
such  adjudication,  prior  to  the  issuing  of  the 
summons. 


CROWN  CASES  RESERVED.  289 

He  alao  contended,  that  some  further  evidence  of  the       1847. 
prisoner's  not  haying  surrendered  himself  to  Mr.  Skir-   £^^i^j>^^^ 
raw  should   have  been  given.     The  learned   Baron       Case. 
thought  proof  of  his  not  having  surrendered  himself 
to  Mr.  Jemmett^  nor  at  the  Court  of  Bankruptcy  at 
Manchester^  was  sufficient. 

The  jury  found  these  facts  successively  against  the 
prisoner,  and  he  was  found,  on  tlie  whole  case,  guilty, 
and  ordered  to  be  transported  for  seven  years. 

The  learned  Baron  requested  the  opinion  of  the 
Judges  on  the  question,  whether  he  had  rightly  over- 
ruled Mr.  Cobbetfs  successive  objections. 

On  the  22nd  Jan.,  1848,  this  ease  was  considered  by 
all  the  Judges,  except  Rolfe  B.,and  V.  Williams  J., 
and  they  were  clearly  of  opinion  tiiat  the  prisoner 
did  not  surrender  at  the  proper  Court. 


REPORTS 


OF 
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{CENTRAL  CRIMINAL  COURT,  1848.) 

THE  QUEEN  v.  SAMUEL  BROWN.  184S. 


The   prisoner  was   tried   before  Lord  Chief   Baron  Prisoner  in- 
PoLLoCK  at  the  sessions  of  the  Central  Criminal  Court,  ^riury*un- 
commencing  on  the  28th  day  oi  February,  a.  d.  1848,  derstate&r 
upon  the  annexed  indictment^  framed  under  6  &  7  for  making 

Wfn-  4.  «•  86-  .  StsTer 

It  was   proved   upon   the  trial  that   the  prisoner  mamage/o 

stated  to  one  Edward  Speller^  the  parish  clerk  of  the  clergyman. 
Trinity  District  Church  of  the  parish  of  St.  Maryle-  ^^^X. 
bonCy  that  he  was  residing  at  No.  31,  Wimpole  Street^  ing  such  false 
in  the  said  parish,  and  that  Esther  Field  was  of  full  insertedm 
age.    This  statement  was  first  made  to  Speller  for  the  re!i"e[book. 
purpose  of  procuring  the  publication  of  the   banns  flcW,  i.That 

nient  was 
supported  by  proof  of  Micb  statemeiits  having  been  made  brfare  marriage  to  the  ckrk, 
in  the  absence  of  the  oflkiating  clergyman,  and  by  the  clerk  then  and  there  inserted  in 
the  marriage  register  book ;  and  afier  marriage  having  been  averred  by  the  prisoner  to 
be  correct  (in  answer  to  a  question  put  to  him  by  the  clergyman);  the  prisoner's 
purpose  then  being  to  have  the  said  statemeDts,  which  had  already  been  entered  by  the 
clerk,  retained  in  the  register  book  by  the  clergyman.  2.  That  the  marriage  register 
book  need  not  be  shown  to  be  the  identical  book  directed  to  be  furnished  by  the 
Registrar  General  under  stat.  6  &  7  fVm.  4,  c.  86^  s.  30. 

VOL.    I.  Y 
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1848.  between  himself  and  Esther  Field,  and  waa  inserted 
Brown's  ^'^  ^^^  Banns  Book ;  and  from  the  Banns  Book,  by 
Case.  Speller^  before  the  solemnization  of  the  marriage, 
into  the  Register  Book  of  Marriages,  the  prisoner,  at 
that  time,  reiterating  his  previous  statements.  There 
was  evidence  to  shew  that  these  statements  were 
untrue;  there  was  no  evidence  that  the  Marriage 
Register  Book  in  question  had  been  provided  by  the 
Registrar  General. 

It  was  further  proved,  that  the  prisoner  and  Esther 
Field  were  married  by  the  Reverend  Frederick  Hamil" 
tan,  at  the  above  church;  and  that  after  such  mar- 
riage, the  prisoner  was  asked  by  Mr.  ffamiltan 
whether  the  particulars  made  previous  to  the  mar- 
riage by  Speller  were  correct,  and  an  affirmative 
answer  was  given  by  the  prisoner,  after  which  the 
parties  and  witnesses  signed  the  register. 

It  was  objected  on  behalf  of  the  prisoner  at  the 
time  of  the  trial. 

First,  That  it  ought  to  havq  been  proved  that  the 
Marriage  Register  Book  had  been  furnished  to  the 
officiating  clergyman  of  the  church  in  which  the 
marriage  took  place,  by  the  Registrar  General. 
Secondly,  That  the  prisoner  could  not  be  convicted 
under  the  two  first  counts,  inasmuch  as  the  charge 
contained  in  them  was  that  of  making  false  statements 
to  the  officiating  clergyman  (ifter  the  solemnization 
of  the  marriage  for  the  purpose  of  such  statements 
being  inserted  in  the  register  of  marriage  in  the 
Marriage  Register  Book,  whereas  the  insertion  had 
already  been  made  previouslj/  to  the  marriage. 

Before  the  prisoner  was  given  in  charge  an  appli- 
cation was  made  by  his  counsel  that  he  might  with- 
draw his  plea  of  Not  Guiltj/y  and  be  permitted  to 
demur  to  these  counts.  It  appeared  that  he  had 
pleaded,  in  the  absence  and  without  the  knowledge  of 
his  legal  adviser. 
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The  Chief  Baron  refused  to  allow  this,  because  it      1848. 
would  only  enable  the  prisoner  to  take  advantage  of    bbown'b 
any  mere  technicality  (a),  but  at  the  close  of  the  case       Case* 
these  counts  were  relied  upon  for  the  prosecution,  and 
it  was  contended  that  the  representation  of  the  pri- 
soner to  Speller  would  support  them. 

The  prisoner  was  found  guilty. 

The  Chief  Baron  requested  the  opinion  of  the 
Judges  upon  these  points. 

This  case  was  argued  in  Easter  Term,  1848,  before 
all  the  Judges,  except  Ald£R80N  B.,  Coleridge  J.^ 
and  Maule  J.^  who  were  absent.  The  Chief  Baron 
stated  that  he  had  not  reserved  any  question  about  the 
right  of  the  prisoner  to  withdraw  his  plea  and  demur- 
rer to  the  two  last  counts* 


(o)  After  a  prisoner  has  pleaded  to  an  indictment  it  is  entirely  in  th^ 
discretion  of  the  Court  to  allow  him  to  withdraw  his  plea  and  demur. 
Such  a  cottrse  seems  to  he  in  the  natare  of  an  amenoment,  and  to  he 
regulated  hy  the  same  principles  which  are  applied  to  amendments  in 

Snal  actions,  which  are  allowed  only  in  furtherance  of  justice.  (Vide 
attkews  V.  Swift,  I  Bingh.  N.  C.  736,  per  Tindal  C.  J.,  confer  Jones 
V.  Edwards,  3  M.  &  W.  218,  jver  Pabkb  B).  In  R,  v.  Pwrckase^  C.  & 
M.  6l7»  Pattbbon  J.,  after  consulting  with  Crbsswbll  J.,  permitted 
the  prisoner  to  withdraw  his  plea  and  demur ;  the  demurrer  was  there 
held  to  he  fatal.  In  R,  v.  Odgers^  2  M.  &  Rob.  479«  Crbsswbll  J. 
disallowed  such  a  course ;  the  alleged  objection  to  the  indictment  being 
one  which  in  R,  v.  Twmer^  2  M.  &  Rob.  214,  Parkb  B.  had  held  insuf- 
ficient in  arrest  of  judgment.  Cbbbbwbll  J.  there  said — "  It  is  clearly 
in  the  discretion  of  the  Judge  whether  a  prisoner  should  he  allowed  to 
withdraw  his  plea;  and  I  uiink  that  for  the  purposes  of  substantial 
justice  such  withdrawal  should  he  allowed^  hut  not  for  a  mere  technical 
objection  like  this.  In  the  proper  exercise  of  this  discretion,  I  ought  not 
to  allow  him  to  withdraw  his  plea  in  this  case." 

It  may  be  added,  that  the  same  learned  Judge  there  said — "  I  anl 
decidedly  of  opinion  that  a  prisoner  has  no  right  to  d^mur  and  plead 
over  to  a  felony  at  the  stme  time:  and  Mr.  Justice  Pattbson  and 
myself,  after  consultation  on  the  Osfwd  Circuit,  agreed  that  it  ought  not 
to  be  allowed."  R,  v.  Phefys,  C.  &  M.  181,  where  Coltm an  J.  had 
expressed  a  contrary  opinion,  and  R.  v.  Adams,  ibid.  229,  where  Cole-> 
bidgb  J.  had  sanctioned  a  contrary  practice,  had  been  cited  to  his 
Lordship  in  argument. 

The  same  learned  Judge  is  also  there  reported  to  have  added,  "  If  a 
prisoner  demurs  he  roust  abide  the  consequences."  But  it  seems  now  to 
be  held,  that  if  the  demurrer  be  decided  against  the  prisoner,  he  may 
then  plead  over  to  the  felony.  (Vide  per  Patteson  J.,  in  R.  v.  Purchase, 
C.  &  M.  619>  and  per  Coltm  an  J.,  in  R.  v.  Phelps,  C.  &  M.  182).  If 
this  be  so,  it  seems  a  mere  question  of 'form  whether  the  plea  be  after,  or 
at  the  same  time  with  the  demurrer. 
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1848.  Sir  Fn  ThengeTy  Q-  C.^  for  the   defendant.    The 

gj^^^^,      indictment  contains  four  counts,  but  the  two  last  may 
Case.       be  put  out  of  the  question,  as  it  seems  clear  that  they 
cannot  be  supported. 

(The  Attorney  General  here  intimated  that  he  took 
a  different  view  of  the  two  last  counts.) 

The  first  objection  is,  that  the  books  in  which  the 
insertion  was  made  were  not  shewn,  at  the  trial,  to 
have  been  furnished  by  the  Registrar  General,  accord- 
ing to  the  requirements  of  stat.  6  &  7  JTm.  4,  c.  86, 
sec.  30.  Yet  as  the  sole  object  of  that  statute  was  to 
provide  against  false  entries  in  certain  specified  books, 
it  is  essential  to  shew  that  the  books  in  which  entries 
were  made  were  the  very  books  which  would  render  a 
person  causing  a  false  entry  to  be  made  in  them  guilty 
of  perjury.  For  if  such  person  caused  a  false  state- 
ment to  be  entered  in  any  other  books  than  those,  he 
would  not  be  liable  under  the  above  statute. 

Wilde  C.  J. — If  a  person  made  a  statement  which 
the  clergyman  said,  '^  I  shall  not  enter,  because  I  know 
it  to  be  false,  would  not  that  be  perjury  ?" 

Sir  F,  Thesiger^  Q.  C.     If  it  were,  that  would  not 
'  affect  this  case,  for  the  question  here  is  a  different  one. 

The  second  objection  is,  that  the  acts  proved  do  not 
constitute  the  offence  which  the  statute  makes  punish- 
able as  perjury. 

The  indictment  alleges  that  the  marriage  had  been 
solemnized  by  Mr.  Hamilton ;  that  it  was  his  duty  to 
make  certain  entries  in  the  Register  Books ;  and  that 
the  prisoner  made  divers  false  statements  to  Mr. 
Hamilton  for  the  purpose  of  having  them  inserted  in 
the  Marriage  Register  Book.  It  is  important  to  see 
what  is  the  duty  of  the  clergyman  under  this  Act,  as 
regards  marriages.  By  sec.  31,  he  is  required,  imme- 
diately after  the  marriage,  to  register,  in  duplicate, 
certain  particulars  relating  to  the  marriage,  and  to 
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sign  such  entry.     Thus,  in  order  to  ensure  accuracy,       184-8. 
the  duty  of  making  the  entry  is  imposed  on  the  cler-     brown's 
gyman ;    and  with   that  view  he  is  empowered,  by        Case. 
sec.  40,  to  put  certain  questions  to  the  parties  married, 
which  he  would  not  be  entitled  to  do  otherwise.  Thus, 
the  31st  section  imposes  the  duty  upon  a  particular 
person,  viz.j  the  clergyman ;  the  40th  sec.  points  out 
the  time  at  which  the  questions  may  be  put,  mz., 
after  the  marriage,  for  the  words  there  used  are  to  the 
parties  "  married,*'  not  •*  to  be  married ;"  and  the 
41st  sec.  provides,  that  any  person  making  a  false 
statement  for  the  purpose  of  being  inserted  in  such 
register  shall  be  guilty  of  perjury. 

It  is  clear,  therefore,  that  the  false  statements  must 
be  made  to  the  clergyman  by  the  party  who  has  been 
married,  and  that  a  false  statement  made  to  any  other 
person  would  not  render  him  liable.  In  this  respect 
there  is  a  distinction  between  false  statements  with, 
regard  to  marriages,  and  false  statements  with  regard 
to  births  and  deaths.  In  the  latter  case,  the  statute 
makes  it  an  offence  to  make  a  false  statement  to  any 
one,  for  the  purpose  of  being  inserted  in  the  Register 
Book ;  but  in  the  former,  the  false  statement  must  be 
made  to  the  clergyman.  No  one  else  has  power  to  put 
the  questions ;  it  is  his  duty  exclusively.  I  do  not 
mean,  that  if  the  clerk  by  the  clergyman's  direction 
and  in  his  presence  put  the  question,  the  offence 
might  not  be  committed;  as  in  Q.v.Spalding^lC.&cM. 
568,  where  it  was  held  by  Patteson  J.,  that  under 
sect.  58  of  the  Reform  Act,  2  &  3  Wm.  4,  c.  45  (a),  it 
is  not  essential  that  the  returning  officer  should  himself 
put  to  the  voter  the  three  questions  there  specified, 
but  that  it  is  sufficient  if  the  town  clerk  do  it  in  his 
presence  and  by  his  direction.     But  here  the  case  is 

(a)  Now  repealed  by  6  Vict,  c.  18,  8.  81«  and  other  questions  sub- 
stituted. 
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1848.  quite  different,  and  the  charge  fails  in  two  essential 
Brown's  P^''^^*  The  facts  were  these.  The  defendant  made 
Case.  the  statements  in  question  to  the  clerk  in  the  absence 
of  the  clergyman  before  the  marriage  :  the  clerk  then 
and  there  inserted  those  statements  in  the  Register 
Book  :  the  clergyman  after  the  marriage  read  out 
those  entries  froqi  the  Register  Book,  and  asked  the 
defendant  whether  they  were  correct :  he  replied  that 
they  were  :  and  the  clergyman  thereupon  wrote  his 
signature  in  the  Register  Book. 

The  defendant  upon  this  state  of  facts  is  charged 
with  having  made  such  false  statements  for  the  pur- 
pose of  having  them  inserted  in  the  Register  Book. 

But  the  only  statement  which  was  made  with  intent 
to  have  it  inserted  in  the  Register  Book  was  made 
before  the  marriage ;  and  to  the  clerk  in  the  absence 
of  the  clergyman ;  and  the  only  statement  that  was 
made  to  the  clergyman  after  the  marriage,  was  made, 
not  with  intent  to  have  it  inserted  in  the  Register 
Book,  but  to  have  it  retained  there,  after  having  been 
already  inserted.  For  it  cannot  be  contended  that  the 
insertion  was  not  made  until  the  entry  was  signed  by 
the  clergyman  ;  for  the  thing  to  be  signed  by  the 
clergyman  was  the  matter  which  had  been  previously 
inserted ;  and  though  the  register  might  not  be  com- 
plete until  it  was  signed  by  the  clergyman,  that  does 
not  affect  the  insertion ;  for  that  is  a  totally  distinct 
thing  and  complete  in  itself.  An  entry  is  one  thing, 
a  register  is  another.  The  clergyman's  signature  may 
be  essential  to  the  latter ;  the  former  is  wholly  in- 
dependent of  it. 

If  a  person  were  indicted  for  obtaining  goods  under 
false  pretences,  and  the  evidence  shewed  that  he  had 
made  false  statements  with  a  view  to  retain  the  goods 
in  bis  possession,  but  there  was  no  evidence  of  his 
having  originally  got  them  by  a  false  pretence:  he 


CROWN  CASES  RESERVED.  •  2J97 

would   be  eotitled    to   an  acquittal.     So   here,   the      1848. 
object  of  the  defendant  in  making  the  false  statement     beown's 
to  the  clergyman  was  not  to  have  such  statement       Case, 
inserted,  but  to  retain  in  the  Register  Book  the  state- 
ment which  had  already  been  inserted. 

The  Attorney  General  was  not  called  upon  by  the  MS.  Parke B, 
Court,  and  afterwards  all  the  Judges  present  agreed 
that  the  first  count  in  the  indictment  was  proved. 

The  following  sections  of  stat.  6  &  7  Wm.  4,  c.  86, 
were  relied  upon  for  the  defendant : — 

30.  And  be  it  enacted.  That  the  Registrar  General  shall  furnish  or 
cause  to  be  furnished  to  the  rector,  vicar,  or  carate  of  every  church 
and  chapel  in  England^  wherein  marriages  may  lawfully  be  solemnized, 
and  also  to  every  person  whom  the  recording  clerk  of  the  Society  of 
FHends,  commonly  called  QMkerB,  at  their  central  office  in  homdon,  shall, 
from  time  to  time,  certify  in  writing  under  his  hand  to  the  Registrar 
General  to  be  a  registering  officer  in  England^  of  the  said  society,  and 
also,  to  every  person  whom  the  president  for  the  time  being  of  the  Londtm 
committee  of  deputies  of  the  British  Jews,  shall,  from  time  to  time, 
certify  in  writing,  under  his  hand,  to  the  Registrar  General  to  be  the 
secretary  of  a  synagogue  in  Engkmd  of  persons  professing  the  Jewish 
religion,  a  sufficient  number  in  duplicate  of  marriage  register  books  and 
forms  for  certified  copies  thereof  as  hereinafter  provided ;  and  the  cost  of 
all  such  books  and  forms  shall  be  paid  by  the  churchwardens  and  over* 
seers  of  the  parish  or  chapelry  out  of  the  monies  in  their  hands  as  such 
churchwardens  and  overseers,  or  by  tiie  registering  officer  or  secretary 
respectively  to  whom  the  same  shall  be  frimished. 

31 .  And  be  it  enacted.  That  every  clergyman  of  the  Church  of  England, 
immediately  afrer  every  office  of  matrimony  solemnised  by  him,  shall 
register  in  duplicate  in  two  of  the  marriage  register  books  the  several 
particulars  relating  to  that  marriage,  according  to  the  form  of  the  said 
Schedule  (G),  and  every  such  registering  officer  of  the  Quakers,  as  soon 
as  convenientiy  may  be  after  the  solemnisation  of  any  marriage  between 
two  Quakers  in  the  district  for  which  he  is  registering  officer,  and  every 
such  secretary  of  a  synagogue  immediately  after  every  marriage  solem- 
nised between  any  two  persons  professing  the  Jewish  religion  of  whom 
the  husband  shall  belong,  to  the  synagogue  of  which  he  is  secretary, 
shall  register  or  cause  to  be  registered  in  duplicate  in  two  of  the  said 
marriage  register  books,  the  several  particulars  relating  to  that  marriage 
according  to  the  form  of  the  said  Schedule  (C),  and  every  such  registering 
officer  or  secretary,  whether  he  shall  or  shall  not  be  present  at  such 
marriage,  shall  satisfy  |^imself  that  the  proceedings  in  relation  thereto 
have  been  conformable  to  the  usages  of  the  said  society,  or  of  the 
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1848.        persons  professing  the  Jewish  religion,  as  the  case  may  be,  and  every 

such  entry  as  hereinbefore  is  mentioned  (whether  made  by  such  clergy- 

Brown's      man  or  by  such  registering  officer  or  secretary  respectively  as  aforesaid) 

*^*^*  shall  be  signed  by  the  clergyman  or  by  the  said  registering  oflBcer  or 
secretary,  as  the  case  may  be,  and  by  the  parties  married,  and  by  two 
witnesses,  and  shall  be  made  in  order  from  the  beginning  to  the  end  of 
each  book,  and  the  number  of  the  place  of  entry  in  each  duplicate 
marriage  register  book  shall  be  the  same. 

33.  And  be  it  enacted.  That  the  rector,  vi^ar,  or  curate  of  every  such 
church  and  chapel,  and  every  such  registering  officer  and  secretary  shall* 
in  the  months  of  April,  July,  October,  and  January  respectively,  make 
and  deliver  to  the  superintendent  registrar  of  the  district,  in  which  such 
church  or  chapel  may  be  situated,  or  which  may  be  assigned  by  the 
Registrar  General  to  such  registering  officer  or  secretary,  on  durable 
materials,  a  true  copy  certified  by  him  under  his  hand  of  all  the  entries 
of  marriages  in  the  register  book  kept  by  him  since  the  last  certificate, 
the  first  of  such  certificates  to  be  given  in  the  month  of  July,  one 
thousand  eight  hundred  and  thirty-seven,  and  to  contain  all  the  entries 
made  up  to  that  time,  and  if  there  shall  have  been  no  marriage  entered 
therein  since  the  last  certificate,  shall  certify  the  fact  under  his  hand, 
and  shall  keep  the  said  marriage  register  books  safely  until  the  same 
shall  be  filled,  and  one  copy  of  every  such  register  book,  when  filled, 
shall  be  delivered  to  the  superintendent  registrar  of  the  district  in  which 
such  church  or  chapel  may  be  situated  or  which  shall  have  been  assigned 
as  aforesaid  to  such  registering  officer  or  secretary,  and  the  other  copy 
of  every  such  register  book  kept  by  any  such  rector,  vicar,  or  curate, 
shall  remain  in  the  keeping  of  such  rector,  vicar,  or  curate,  and  shall  be 
kept  by  him  with  the  registers  of  baptisms  and  burials  of  the  parish  or 
chapelry  within  which  the  marriages  registered  therein  shall  have  been 
solemnized,  and  the  other  copy  of  every  such  register  book  of  marriages 
among  the  people  called  Quakers,  and  among  persons  professing  the 
Jewish  religion  respectively  shall  remain  under  the  care  of  the  said 
people  or  persons  respectively,  to  be  kept  with  their  other  registers  and 
records,  and  shall  for  the  purposes  of  this  act,  be  still  deemed  to  be  in 
the  keeping  of  the  registering  officer  or  secretary  for  the  time  being 
respectively. 

40.  And  be  it  enacted.  That  it  shall  be  lawful  for  every  clergyman  of 
the  Church  of  England,  who  shall  solemnise  any  marriage  in  England, 
and  for  every  registering  officer  of  the  Quakers,  and  every  secretary  of  a 
Synagogue,  after  the  said  first  day  of  March,  to  ask  of  the  parties  married 
the  several  particulars  herein  required  to  be  registered  touching  such 
marriage. 

41.  And  be  it  enacted.  That  every  person  who  shall  wilfuUy  make  or 
<»u8e  to  be  made,  for  the  purpose  of  hemg  inserted  in  any  register  of 
birth,  death,  or  marriage,  any  false  statement  touching  any  of  the  par- 
jbiculars  herein  required  to  be  known  and  registered,  shall  be  subject  to  ' 
the  same  pains  and  penalties  as  if  he  were  guilty  of  peijury. 


Copy 
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of  the  Indictment  taken  from  Sir  F.  The-       1848. 


siffer's  brief: —  Brown's 

Case. 
The  jurors  for  our  Sovereign  Lady  the  Queen,  upon    their  oath, 

present.  That  before  and  at  the  time  of  the  committing  of  the  offence  in 
this  count  mentioned,  a  certain  district  church,  called  Trinity  Church, 
situate  and  being  in  the  parish  of  St  Marylebone,  in  the  county  of  Mid^ 
dle§ex,  and  within  the  jurisdiction  of  the  Central  Criminal  Court,  was  a 
church  in  England  wherein  marriages  might  be  lawfully  solemnised 
between  any  person  or  persons  dwelling  within  the  same  district  and 
parish,  to  wit,  at  the  parish  of  St.  Maryl^one,  in  the  county  o(  Middleseit, 
and  within  the  jurisdiction  of  the  said  Court :  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present.  That  before  and  at  the 
time  of  the  committing  of  the  offence  in  this  count  mentioned,  one 
WUHam  Frederick  Hamilton,  clerk,  was  a  clergryman  of  the  Church  of 
England,  and  curate  of  the  said  district  church  called  Trinity  Church, 
and  as  such  clergyman  and  curate  was,  by  a  certain  Act  of  Parliament 
in  that  case  made  and  provided,  required,  immediately  after  the  solem- 
nization by  him  of  every  office  of  marriage  between  persons  in  the  said 
church,  to  register,  in  duplicate,  in  certain  marriage  register  books  fur- 
nished to  him  for  that  purpose,  several  particulars  required  to  be  known 
relating  to  such  marriage,  that  is  to  say,  the  day  of  the  month  and 
year  where  such  marriage  was  solemnised ;  the  name  and  surname  of 
the  man  and  woman  between  whom  such  marriage  was  solemnized ;  the 
age,  condition,  and  rank  or  profession  of  the  man  and  woman  between 
whom  such  marriage  was  so  solemnized  ;  the  residence,  at  the  time  of 
marriage  of  each  of  them  the  said  roan  and  woman  between  whom  such 
marriage  was  solemnized,  and  the  name  and  surname,  and  the  rank  or 
profession,  of  the  {jather  of  each  of  them  the  said  man  and  woman  between 
whom  the  said  marriage  was  solemnized,  to  wit,  at  the  parish  aforesaid. 
In  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Court. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present. 
That  before  the  committing  the  offence  in  this  count  mentioned,  and 
after  the  first  day  of  March,  a.d.  1837,  to  wit,  on  the  19th  day  of  June, 
A.  D,  1847,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Court,  the  said  WilUam  Frederieh 
HamUtanf  so  being  such  clergyman  and  curate  as  aforesaid,  had,  in  the 
said  district  church  called  Trinity  Church,  in  the  parish  of  St.  Marylebone 
aforesaid,  in  the  county  aforesaid,  solemnized  the  office  of  marriage 
between  one  Samuel  Brown,  late  of  Trtn^,  in  the  county  of  Hertford, 
labourer,  and  one  Esther  Field,  late  of  the  same  place,  spinster,  and 
immediately  after  the  solemnization  of  the  said  office  of  marriage  between 
the  said  Samuel  Brown  and  Esther  Field,  by  him  the  said  WUUam  fV-erfe- 
rick  HamiUon  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  in  the 
parish  and  county  first  aforesaid,  and  within  the  jurisdiction  of  the  said 
Court,  he,  the  said  WiUiam  Frederick  Hamilton,  as  such  clergyman  and 
curate  who  had  so  solemnized  the  said  office  of  marriage  between  the 
said  Samuel  Brown  and  Esther  Field  as  aforesaid,  was  about  to  register 
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1848.        ^^  duplicate  in  the  Baid  Marriage  Register  Books,  ao  furnished  to  him  as 

aforesaid,  the  particulars  relating  to  the  said  marriage  between  the  said 

Bbowk's      Samuel  Brown  and  Esther  Field,  according  to  the  form  of  the  Statute  in 

Case.         (|m(  ^^gg^  made  and  provided,  of  all  which  said  several  premises  the  said 

Samuel  Brown,  before  and  at  the  time  of  the  committing  the  oflfence  in 

this  count  mentioned,  had  notice,  to  wit,  at  the  parish  aforesaid,  in  the 

county  first  aforesaid,  and  within  the  jurisdiction  of  the  said  Court. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present. 
That  the  said  Samuel  Brown,  well  knowing  the  premises,  but  unlawfully 
contriving  and  intending  to  cause  to  be  inserted  in  the  said  Marriage  Regis- 
ter Books  divers  false  statements  of  certain  of  the  particulars  by  the  said 
Act  of  Parliament  required  to  be  known  and  registered  relating  to  the 
said  marriage  of  him  with  the  sud  Esther  Field,  so  had  and  solemnized  as 
aforesaid,  and  after  the  passing  of  the  said  Act  of  Parliament,  and  after 
the  first  day  of  March,  a.  d.  1837t  to  wit,  on  the  said  nineteenth  day  of 
June,  in  the  year  aforasaid,  at  the  parish  and  county  first  aforesaid,  and 
within  the  jurisdiction  of  the  said  Court,  with  force  and  arms,  &c.,  did 
unlawfully^  wilfully,  and  knowingly  make  to  the  said  WUUam  Frederick 
HamUton,  so  being  such  clergyman  and  curate  as  aforesaid,  and  so 
having  solemnized  the  said  office  of  marriage  between  the  said  Samud 
Brown  an3  Esther  Field  as  aforesaid,  for  the  purpose  of  being  inserted  in 
the  register  of  marriage  in  the  Marriage  Register  Book  of  marriages 
solemnized  at  the  said  church,  certain  false  statements  touching  certain 
particulars  relating  to  the  said  marriage  of  the  said  Samuel  Brown  and 
Esther  Field,  which,  by  the  said  Statute,  were  required  to  be  known  and 
registered,  that  is  to  say,  that  she  the  said  Esther  Field  was,  at  the  time  of 
the  solemnization  of  the  said  marriage  between  her  and  the  said  Samuel 
Brown  as  aforesaid,  of  full  age,  and  that  the  residence  of  him,  the  said 
Samuel  Brown,  at  the  time  of  his  said  marriage  with  the  said  Esther  Field 
as  aforesaid,  was  31,  Wimpole  Street,  meaning  thereby  a  certain  house 
numbered  31,  in  a  certain  street  called  Wimpole  Street^  situate  in  the 
district  of  the  said  church,  in  the  parish  of  St.  Marylebone,  in  the  county 
of  Middlesex;  and  that  the  residence  of  her,  the  said  Esther  Field,  at  the 
time  of  her  said  marriage  with  the  said  Samuel  Brown  as  aforesaid,  was 
Wimpole  Street,  meaning  thereby  Winkle  Street  aforesaid,  in  the  district 
and  parish  aforesaid,  in  the  county  of  Middlesex,  by  means  whereof  the 
said  WiUiam  Frederick  Hamilton,  so  being  such  clergyman  and  curate  as 
aforesaid,  and  so  having  solemnized  the  said  office  of  marriage  between 
the  said  Samuel  Brown  and  Esther  Field  as  aforesaid,  and  so  being  re« 
quired  to  register  the  particulars  relating  to  such  marriage  as  aforesaid, 
believing  the  said  statements  of  the  said  Samuel  Brown  to  be  true,  and 
not  knowing  to  the  contrary  thereof,  did  then  and  there,  to  wit,  on 
the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  first 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  insert  in  the 
said  Marriage  Register  Book,   in  the   register  of  marriage  of  the 
said  Samuel  Brown  with  the  said  Esther  Field  as  aforesaid,  as  and 
for  particulars   relating    to  the    said   marriage    of  the    said   Samuel 
Brown  with  the  said  Esther  Field  required  to  be  known ^  by  the  said 


Case. 
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statute  as  aforesaid,  that  the  said  Esther  FiM  was,  at  the  time  of  the         184& 

solemnisation  of  the  said  marriage  between  her  and  the  said  Samuel • 

Bmwn  as  aforesaid,  of  fall  age,  and  that  the  residence  of  him,  the  said  Brown's 
Saamel  Brown,  at  the  time  of  his  said  marriage  with -the  said  Eetker  Field 
as  aforesaid,  was  31,  Wimpole  Street,  in  the  district  and  parish  aforesaid, 
and  that  the  residence  of  her,  the  said  Esther  Field,  at  the  time  of  her 
said  marriage  with  the  said  Sanmel  Brmon  as  aforesaid,  was  Wbn^le 
Street,  in  the  district  and  parish  aforesaid.  Whereas,  in  troth  and  in 
fact,  the  said  Esther  FiM  was  not  at  the  time  of  the  solemnisation  of 
the  said  marriage  between  her  and  the  said  Samuel  Brmon  as  aforesaid, 
of  full  age,  but  was,  at  that  time,  under  full  age,  to  wit,  of  the  age  of 
eighteen  years  only,  and  no  more,  and  the  said  Samuel  Browuy  at  the  time 
he  so  made  the  said  false  statement  to  the  said  fViUiam  Frederick  Hamil- 
ton asaforesaid,  touching  the  particulars  of  the  age  of  the  said  Esther 
FiM  as  aforesaid,  then  and  there  well  knew  the  same.  And,  whereas,  in 
truth  and  in  fact,  the  residence  of  him  the  said  Samuel  Brornn,  at  the 
time  of  his  said  marriage  with  the  said  Esther  Field  as  aforesaid,  was  not 
31,  Wimpole  Street,  in  the  district  and  parish  aforesaid,  and  the  said 
Samuel  Brown,  at  the  time  he  so  made  the  said  false  statements  to  the  said 
WiUiam  FMkriok  Hamilton  as  aforesaid,  touching  the  residence  of  him 
the  said  Samuel  Brown  as  aforesaid,  then  and  there  well  knew  the  same. 
And  whereas,  in  trath  and  in  fact,  the  residence  of  her  the  said  Esther 
Field,  at  the  time,  of  her  said  marriage  with  the  said  Samuel  Brown  as 
aforesaid,  was  not  Wimpole  Street,  in  the  district  and  parish  aforesaid,  and 
the  said  Samuel  Brown^  at  the  time  he  so  made  the  said  false  statement  to 
the  said  WiUiam  Frederick  Hamilton  as  aforesaid,  touching  the  residence 
of  the  said  Esther  Field  as  aforesaid,  then  and  there  well  knew  the  same, 
to  wit,  at  the  parish  aforesaid,  in  the  county  first  aforesaid,  and  within 
the  jurisdiction  of  the  said  Court,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  Sovereign 
Lady  Queen.  Victoria,  her  crown  and  dignity,  &c. 

2nd  Count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present.  That  before  and  at  the  time  of  the  committing  of  the 
offence  in  this  count  after-mentioned,  the  district  church  of  Trinity,  in 
the  parish  of  St.  Marykbone,  in  the  county  of  Middlesex^  was  a  district 
church,  wherein  marriages  might  be  lawfully  solemnized  after  the  passing 
of  a  certain  Act  of  Parliament,  made  and  passed  in  the  Session  of  Parlia- 
ment holden  at  Westminster,  in  the  county  of^Middlesea^  in  the  sixth  and 
seventh  years  of  the  reign  of  our  late  Sovereign  Lord,  King  WHUam  the 
Fourth,  for  Registering  Births,  Deaths,  and  Marriages  in  England,  and 
after  the  first  day  of  March,  a.  d.  1837,  and  that  one  WUUam  Frederick 
HamHton,  clerk,  was  curate  of  the  said  district  church,  and  lawfully 
authorised  to  solemnise  the  office  of  marriage  in  the  said  district  church 
between  persons  to  be  married  therein,  and  to  register  in  the  Marriage 
Register  Books  furnished  to  the  rector,  vicar,  or  curate  of  the  said  church 
by  the  Registrar  General,  all  the  particulars  relating  to  such  marriages 
as  were  so  solemnized  by  him,  according  to  the  form  by  the  said  Act  of 
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1848.         Parliament  required,  to  wit,  at  the  parish  aforesaid,  in  the  coanty  afore- 

said,  and  within  the  jurisdiction  of  the  said  Court 

Brown*s  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present. 

Case.  rj^^^  j^Qf  i^^  passing  of  the  said  Act  of  Parliament,  and  after  the  first 
day  of  Marcht  A.  d.  1837»  and  immediately  before  the  committing  of  the 
offence  in  this  count  after-mentioned,  to  wit,  on  the  nineteenth  day  of 
JtcM,  A.  D.  1847»  the  office  of  marriage  had  been  solemnized  by  the  said 
WUHam  Frederick  Hamilton^  so  being  such  curate  and  lawfully  authorised 
to  solemnize  marriage  in  the  said  district  church  as  aforesaid,  and  to 
register  such  marriage  as  aforesaid,  between  the  said  Samuel  Bnw»  and 
the  said  Esther  FUH  to  wit,  at  the  parish  aforesaid,  in  the  county  first 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
That  the  said  Samuel  Broum,  well  knowing  the  premises  in  this  count 
mentioned,  did  then  and  there  and  immediately  after  the  solemnization 
of  the  said  marriage,  between  him  and  the  said  Esther  Field  as  aforesaid, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 
county  first  aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  with 
force  and  arms,  &c.  nnlawfuUy,  knowingly,  wilfully,  corruptly,  and 
falsely  make  certain  false  statements  to  the  said  WHUam  F)rederick 
Hamilton,  so  being  such  curate  and  having  such  lawful  authority  as 
aforesaid,  touching  certain  of  the  particulars  by  the  said  Act  of  Parlia- 
ment required  to  be  known  and  registered  touching  and  concerning  the 
said  marriage,  and  the  age  of  the  said  Esther  Field,  and  the  respective 
residences  of  him  the  said  Samuel  Broum  and  her  the  said  Esther  Field 
for  the  purpose  of  the  same  false  statements  being  inserted  by  the  said  * 
WUUam  Frederick  Hamilton,  as  such  curate  and  officiating  minister  as 
aforesaid,  in  the  Marriage  Register  Books  of  the  said  district,  that  is  to 
say,  a  statement  that  the  said  Esther  Field  was  at  the  time  of  the  solem- 
nization of  the  said  marriage  in  the  said  district  church  as  aforesaid,  of 
fuU  age.  And  a  certain  other  statement,  that  the  residence  of  him  the 
said  Samuel  Broton,  at  the  time  of  the  solemnization  of  the  said  marriage 
with  the  said  Esther  Field  as  last  aforesaid,  was  31,  Wimpole  Street,  and 
a  certain  other  false  statement  that  the  residence  of  her  the  said  Esther 
Field  at  the  time  of  the  solemnization  of  her  said  marriage  with  the  said 
Samuel  Brown  as  last  aforesaid,  was  Win^ole  Street.  Whereas,  in  truth 
and  in  fact,  the  said  Esther  Field,  was  not  at  the  time  of  the  solemnization 
of  the  said  last-mentioned  marriage,  of  full  age,  but  was  at  that  time 
under  age  as  the  said  Samuel  Broton,  at  the  time  when  he  so  made  the 
said  false  statement  respecting  the  age  of  the  said  Esther  Field,  as  last 
aforesaid,  then  and  there  well  knew.  And  whereas,  in  truth  and  in  fact, 
the  residence  of  him  the  said  Samuel  Brown,  at  the  time  of  the  solemni- 
zation of  the  said  last-mentioned  marriage,  was  not  31,  Wimpole  Street, 
as  he  the  said  Samuel  Broum,  at  the  time  when  he  so  made  the  said  £alse 
statements  respecting  the  residence  of  him  the  said  Samuel  Brown  as  last 
aforesaid,  then  and  there  well  knew.  And  whereas,  in  truth  and  in  fact, 
the  residence  of  her  the  said  Esther  Field,  at  the  time  of  the  solemnization 
of  the  said  last-mentioned  marriage,  was  not  Wimpole  Street,  as  he  the 
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said  Samuel  Broum,  at  the  time  when  he  so  made  the  said  false  state-        |  g^^ 

ments  respectinp^  the  residence  of  her  the  said  Either  FiM  as  last  afore-  — 

said,  then  and  there  weU  knew,  contrary  to  the  form  of  the  statute  in     Brown's 
such  case  made  and  provided,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity,  &c. 

3rd  Count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  That  after  the  making  and  passing  of  the  said  Act  of 
Ptoliament  in  the  second  count  mentioned,  and  on  the  nineteenth  day  of 
JwM,  in  the  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  first 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  the  said  Samuel 
Brown,  with  force  and  arms,  &c.,  did  wilfully,  knowingly,  corruptly,  and  ' 
unlawfully  make,  for  the  purpose  of  being  inserted  in  the  re^ster  of  mar- 
riage, a  false  statement  touching  the  particulars  required  by  the  said  Act  * 
of  Parliament,  to  be  known  and  registered,  touching  the  marriage  of  him 
the  said  Samml  Brcwn  with  the  said  Esther  FMdp  against  the  form  of  the 
statute  in  such  case  made  and  provided,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  Sovereign  Lady  the  Queen,  her  crown  and  dignity,  &c. 

4th  CouBC.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present.  That  after  the  making  and  passing  of  the  said  Act  of 
Parliament  in  the  second  count  mentioned,  and  on  the  nineteenth  day  of 
«^«fie,  in  the  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  first 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  the  said  Samuel 
Brown,  with  force  and  arms,  &c ,  did  wilfully,  knowingly,  corruptly,  and 
unlawfully  make,  for  the  purpose  of  being  inserted  in  a  register  of  mar- 
riages, a  certain  false  statement  touching  certain  of  the  particulars  by 
the  said  Act  of  Parliament  required  to  be  known  and  registered  touching 
marriages,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
idded,  to  the  evil  and  pernicious  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  said  Sovereign  Lady  the  Queen, 
her  crown  and  dignity. 
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1848. 


THE  QUEEN  v.  JOHN  LEONARD. 


Prisoner 
indicted  in 
first  count 
for  obtaining 
from  prose^ 
cutor  an 
order  for  the 
tMvmentof 
142.  u.  2d. 
by  false  pre* 
tences  with 
intent  to 
defraud  him 
of  the  same : 
In  second 
count  for 
obtaining  an 
order  for 
16/.  2g.  6d, 
with  intent 
to  defraud 
the  prosecu- 
tor of  part  of 
the  proceeds 
thereof,  to 
wit,  6#.  6(i» 

Evidence 
as  to  first 
county  that 
the  prisoner 
only  intended 
to  defraud 
prosecutor  of 
7«.  as  the  rest 
of  the  money 
was  really 
due.   Second 
count  proved 
as  laid. 
General  ver- 
dict of  guilty. 

Held,  first 
count  proved. 
A  separate 
sentence  re' 
commended 
to  be  passed 
on  the  other 
count. 


The  prisoner  was  tried  under  stat.  7   &  8   Geo.  4, 
c.  29,  s.  5,  before  the  learned  Recorder  of  London. . 

The  indictment  contained  four  counts. 

The  first  count  stated  that  the  prisoner  was  in  the 
service  of  the  prosecutor,  and  that  it  was  his  duty  as 
such  servant  to  render  a  true  and  correct  account  of 
the  work  done  by  and  money  due  to  the  workpeople  of 
the  prosecutor^  and  charged  that  the  prisoner  contriving 
and  intending  to  cheat  and  defraud  the  prosecutor  of 
his  monies  and  property,  falsely  pretended  that  a 
certain  account  kept  by  him  was  a  true  and  correct 
account,  and  that  the  sum  of  14/.  1^4  2d.  was  then  due 
in  respect  of  work  performed  for  and  on  account  of 
the  said  prosecutor,  by  means  of  which  false  pretences 
he  then  and  there  unlawfully  and  fraudulently  obtained 
from  the  prosecutor  an  order  for  the  payment  of 
money,  to  wit,  for  the  payment,  and  of  the  value  of 
14/4  Is.  2(/.,  the  property  of  the  said  prosecutor,  with 
intent  to  cheat  and  defraud  him  of  the  same  ;  and  the 
pretences  were  then  negatived. 

In  the  second  count  the  prisoner  was  charged  with 
having  falsely  pretended  that  one  William  Trippletty  a 
workman  of  the  prosecutor,  was  entitled  to  the  sum  of 
1/.  As.  Sd.  for  the  work  performed  by  him,  by  means 
of  which  false  pretence  he  unlawfully  and  fraudulently 
obtained  from  the  prosecutor  one  order  for  the  pay- 
ment of  money,  to  wit,  for  the  payment,  and  of  the 
value  of  16/.  12^.  Sd.^  the  property  of  the  said  JSli 
Richards,  with  intent  to  cheat  and  defraud  him  of 
part  of  the  proceeds  thereof,  to  wit,  the  sum  of  six 
shillings  and  sixpence ;  and  the  pretence  was  then 
negatived . 
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The  third  and  fourth  counts  were  in  the  sanjie  form       1848. 
as  the  second  count,  but   referred  to  other  similar  lbonard's 
charges.  Case. 

It  was  proved  upon  the  trial  that  the  prosecutor 
engaged  the  prisoner  as  foreman  over  the  men 
employed  by  him,  and  that  it  was  the  prisoner's  duty 
to  keep  an  account  of  the  work  the  men  performed 
and  of  the  wages  due  to  them,  and  on  the  Friday  in 
each  week  to  lay  before  the  prosecutor  an  account 
shewing  the  amount  earned  by  each  workman,  upon 
which  the  prosecutor  gave  him  a  cheque  upon  his 
banker  for  the  total  sum  so  shewn  to  be  due  to  the 
several  workpeople  for  their  week's  work. 

In  support  of  the  first  count  it  was  proved,  that  the 
prisoner  made  out  and  produced  to  the  prosecutor  an 
account  by  which  it  appeared  .that  the  total  amount 
due  and  payable  on  the  12th  of  Natoemher^  was 
14/.  Is.  2d.  J  and  that  this  sum  included  a  false  charge 
of  seven  shillings  which  was  not  in  fact  due.  That 
the  prosecutor  confiding  in  the  accuracy  of  the  account 
gave  the  prisoner  a  cheque  for  14/.  1^.  2d.^  which  the 
prisoner  immediately  cashed,  and  applied  the  said 
sum  of  seven  shillings  to  his  own  use,  but  properly 
disposed  of  the  remainder. 

The  second  count  was  supported  by  similar  evidence, 
and  had  reference  to  a  cheque  for  16/.  12^.  ^d* 
obtained  by  the  prisoner  on  the  19th  of  November, 
out  of  which  he  applied  to  his  own  use  the  sum  of  six 
shillings  and  sixpence,  falsely  stated  in  his  account  to 
be  due  to  one  William  Tripplett^  the  prisoner  applying 
the  remainder  of  the  proceeds  properly  in  payment  of 
the  workmen  to  whom  the  respective  sums  charged 
were  due. 

Evidence  having  been  also  given  in  support  of  the 
third  and  fourth  counts,  it  was  objected  by  the 
prisoner's  counsel  that  the  indictment  was  not 
sustained,  inasmuch   as   under  the  first  count    the 
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1848.  prisoner  could  not  be  said  to  have  obtained  the 
Lsonard'b  cheque  by  false  pretences,  with  intent  to  cheat  and  de- 
*•  fraud  the  prosecutor  of  the  samej  his  intention  having 
been  to  cheat  him  of  a  small  portion  of  the  proceeds. 
And  that  the  evidence  in  support  of  the  second  count, 
charging  the  obtaining  a  cheque  with  intent  to  de- 
fraud the  prosecutor  of  part  of  the  proceeds  thereof, 
and  which  supported  that  allegation,  did  not  make 
out  an  offence  within  the  statute  (a). 


(a)  The  etat.  7  &  8  Geo.  4,  c.  29,  8.  53,  eDacts,  that  ''  if  any  person 
ahall  bj  any  false  pretence  obtain  from  any  other  person  any  chattds, 
money,  or  ir^uable  security,  with  intent  to  cheat  or  defraud  any  person 
of  the  same,  every  such  offender  shall  be  guUty  of  a  misdemeanor/'  In  this 
case  it  was  held  that  an  intent  to  defraud  of  an  order  for  14/.  \b.  2d,  was 
proved  by  evidence  of  a  fraudulent  obtaining  such  order  with  intent  to 
cheat  the  giver  out  of  a  part  of  the  proceeds  of  it,  viz,  79.    It  is  clear, 
that  there  was  the  intent  to  defraud  of  that  specific  orders  though  there 
was  also  the  intent  only  to  defraud  of  a  part  qf  its  tahte.    The  words 
'*  the  sam^*  in  the  statute  were  thus  satisfied.    In  jR.  v.  Bloonifield, 
C.  &  M.  637,  the  prisoner  was  charged  in  the  first  count  of  the  indict- 
ment, with  having  falsely  pretend^  that  he  was  M.  H.,  and  having 
thereby  obtsdned  one  sovereign  from  6.  P.,  with  intent  to  defraud  him 
"  of  the  same."    In  the  second  count,  (a  similar  averment)  ''  with  intent 
to  defraud  6.  P.  of  the  sum  of  five  shillings,  parcel  qf  the  vabte  qf  the  said 
last  mentioned  piece  qf  the  current  gold  coin."    It  was  proved,  that  the 
prisoner  made  the  false  pretence  and  thereby  induced  6.  P.  to  buy  of 
him  for  five  shillings  a  bottle  of  worthless  stuff;  that  G.  P.  gave  him  a 
sovereign,  and  the  prisoner  gave  him  in  change  fifteen  shillings.    Cress- 
well,  J.,  held  that  tne  intent  laid  in  the  first  count  was  not  proved :  and 
that  the  intent  laid  in  the  second  count  was  proved.     QuasrCy  whether 
under  the  above  statute  the  second  count  was  not  bad,  as  averring  an 
obtaining  of  one  thing  with  intent  to  cheat  of  another  ?    The  obiection 
does  not  seem  to  have  been  taken  at  the  trial.    (Vide  Greaves^s  Kussell, 
vol.  2,  p.  308,  note  id),  and  Addenda,  p.  996,  Editor's  note).   The  recom- 
mendation of  the  Judges  in  the  principal  case  to  pass  a  separate  sentence 
on  all  the  counts  of  the  indictment  out  the  first,  seems  to  imply  that 
those  counts  would  be  bad  on  error.    In  jR.  v.  Lowden  and  Others,  7  bowl. 
P.  C.  538,  a  warrant  of  commitment  charging  the  defendants  with  having 
"  begun  to  pull  down  and  destroy  t»  part  a  dwelling-house,  by  destroy- 
ing  the  windows  and  window-frames,''  was  held  bad  by  Pattbson  J., 
the  Stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  enacting,  that  "  If  any  person  riotously, 
&c.,  shall  unlawfully,  &c.,  demolish,  pull  down,  &c.,  or  begin  to  de- 
molish, pull  down,  or  destroy,  &c.  any  house^  stable,  &c.,  every  such 
offender  shall  be  guilty  of  felony :"  though  it  might  perhaps  have  there 
been  fairly  contended  that  the  words  "  in  part"  were  surplusage.    (Vide 
JR.  V.  Jftdd,  2  T.  R.  255 ;  R,  v.  Remnant,  6  T.  R.  169). 

Though  the  intent  laid  and  proved  must  be  to  cheat  of  the  whole  of  the 
chattels,  money,  &c.,  which  are  alleged  to  be  obtained  by  the  false 
pretence,  it  is  not  necessary  to  prove  the  whole  of  the  false  pretence 
laid.  In  R.  v.  Hill,  R.  &  R.,  C.  C.  190,  it  was  held  on  an  indictment  for 
obtaining  money  bv  false  pretences,  that  the  whole  of  the  pretence  charged 
need  not  be  proved ;  proof  of  part  of  it,  and  that  the  money  was  obtained 
on  that  part  of  it,  is  sufficient. 
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The  learned  Recorder  refused  to  stop  the  case,  and  1848. 

the  jury  having  found  the  prisoner  guilty  of  the  whole  Leonard's 

indictment  he  respited  the  judgment,  and  reserved  ^^^^ 
the  points  raised  by  the  prisoner's  counsel  for  the 
opinion  of  the  Judges. 

In   May  1848,  this  case  was  considered  by  Lord  MS.  Parke  B. 
Denman  C.Jm  Wilde  C.  J.,  Parke  B.,  Patteson  J., 

COLTMAN  J.y  WlGHTMAN  J.,  RoLFE  B.»  CrESSWELL  J., 

Erle  J.,  Platt  B.,  Williams  J.  They  were  un- 
animously of  opinion  that  the  first  count  was  proved^ 
and  they  recommended  the  learned  Recorder  to  pass  a 
separate  sentence  on  the  other  counts. 


{SPEINO  ASSIZES,  1848.) 


REGINA  V.  MICHAEL  STOKES.  1848. 


At  the  Spring  assizes  for  Yorkshire,  Michael-  Stokes  Indictment 
was  tried  before  Mr.  Baron  Solfe  for  murder,  on  an  ticai  not  bad, 
indictment  of  which  the  following  is  a  copy :  meanin^is 


Yorkshire.^The  jurors  for  our  Lady  the  Queen  upon 
to  wit«  3  their  oath  present^  that  Michael  Stokes, 
late  of  the  parish  of  I^eeds  in  the  county  of  York, 
labourer,  on  the  twentieth  day  of  January  in  the 
eleventh  year  of  the  reign  of  our  Sovereign  Lady 
Victoria,  with  force  and  arms  at  the  parish  aforesaid 
in  the  county  aforesaid,  in  and  upon  one  Mary 
Ann  Garrad,  in  the  peace  of  God  and  our  said  Lady 
the  Queen  then  and  there  being,  feloniously,  wilfully, 
and  of  his  malice  aforethought^  did  make  an  assault, 
and  that  the  said  Michael  Stokes  a  certain  musket  of 

VOL.  I.  z 


suffidently 
expressed. 
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184^.  the  value  of  five  shillings,  then  and  there  charged  and 
Stokbs'b  ^^"d^d  with  gunpowder  and  one  leaden  bullet,  (which 
Case.  musket  he  the  said  Michael  Stokes  in  his  right  hand 
then  and  there  held),  to,  against,  and  upon  the  said 
Mary  Ann  Garrady  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  shoot, 
discharge,  and  send  forth.  And  that  the  said  Michael 
StokeSj  with  the  leaden  bullet  aforesaid,  out  of  the 
musket  aforesaid,  then  and  there  by  the  force  of 
the  gunpowder,  so  shot,  discharged,  and  sent  forth 
as  aforesaid^  the  said  Mart/  Ann  Garrad^  in  and  upon 
the  belly  of  her  the  said  Mary  Ann  Garrad^  on  the 
right  side  of  the  navel  of  her  the  said  Mary  Ann 
Garrad^  then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  strike,  wound,  and 
penetrate,  giving  to  the  said  Mary  Ann  Garradj  then 
and  there,  with  the  leaden  bullet  aforesaid,  so  as 
aforesaid  shot,  discharged,  and  sent  forth  out  of  the 
musket  aforesaid,  by  the  said  Michael  Stokes^  in  and 
upon  the  said  belly  of  her  the  said  Mary  Ann  Garradj 
on  the  right  side  of  the  navel  of  her  the  said  Mary 
Ann  Garradj  one  mortal  wound  of  the  breadth  of  one 
inch,  and  of  the  depth  of  ten  inches,  of  which  said 
mortal  wound  the  said  Mary  Ann  Garrad  on  the  said 
twentieth  day  of  January^  in  the  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid  died,  and 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say  that  the  said  Michael  Stakes^  the  said  Mary  Ann 
Garrad  in  manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  kill  and 
murder,  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity,  and  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

The  indictment  had  originally  been  prepared  in  the 
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usual  foriD)  but  before  it  went  up  to  the  grand  jury      1848. 
the  alteratioDB  were  made  indicated  by  italics.  Stokbs's 

It  was  proved  at  the  trial  that  the  prisoner  loaded       ^^^^' 
his  musket  with  a  ball  cartridge  and  deliberately  shot 
Mary  Ann  Garrad.     The  ball  passed  through  her 
body,  and  killed  her  on  the  spot. 

It  was  contended  by  the  prisoner's  counsel,  first, 
that  the  indictment  was  bad,  leaving  it  uncertain 
whether  the  musket  itself  was  shot,  discharged,  and 
sent  forth  out  of  some  other  engine,  as  for  instance, 
an  infernal  machine,  or  whether  the  musket  was  only 
fired  off  and  the  bullet  discharged  from  it  in  the 
ordinary  way. 

Or,  secondly,  if  the  indictment  be  good,  then  it 
was  contended  that  the  evidence  did  not  warrant  the 
conviction,  for  that  the  introduction  of  the  words,  ^'and 
send  forth,"  shewed  the  meaning  of  the  indictment  to 
be  that  the  musket  itself  was  shot,  discharged,  and 
sent  forth  out  of  some  other  engine,  which  was  not  the 
fact. 

The  learned  Baron  requested  the  opinion  of  the 
Judges  on  these  points. 

This  case  was  argued  in  Easter  Term,  1848,  before 
all  the  Judges  except  Aldbrso^  B.,  Mauls  J.,  and 
Coleridge  J. 

DearsUy  for  the  prisoner.  1.  The  indictment  is 
bad,  either  as  being  repugnant j  in  first  averring  that 
the  musket  was  sent  forth,  which  must  mean  sent 
forth  as  a  missile ;  and  afterwards,  that  the  ball  was 
sent  forth  out  of  the  musket,  apparently  making  the 
ball  the  missile  and  not  the  musket;  or,  as  being 
uncertain^  in  applying  the  words  shoot,  discharge,  and 
send  forth  to  the  musket,  whereas  the  latter  term 
seems  applicable  to  the  ball  alone ;  and  as  the  words 
^^send  forth"  must  be  taken^  to  have  some  meaning 

z2 
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1848.      distinct  from  that  involved  in  the  words  **  shoot  and 
Stokbs'b    discharge,"  they  cannot  be  rejected  as  surplusage ; 
Caae.       they  therefore  render  the  indictment  bad   for  un- 
certainty (a). 

Cur.  adv.  vuU. 
MS.  Parke  B.      Afterwards,  all  the  Judges  thought  the  indictment 
sufficient ;  that  the  cause  of  the  death  was  sufficiently 
described  to  be  the  bullet  sent  forth  and  discharged  by 
force  of  the  gunpowder,  by  the  prisoner. 

(a)  In  tluB  case  the  Attomejf  Qenerai  had  refosed  his  fiat  on  applica- 
tion to  him  for  leave  to  bring  a  writ  of  error. 


1848.       REGINA  v.  WHITTAKER,  HOLMES,  MAWE, 

WILLIAMS,  WILSON,  AND  GETTING. 

Six  prisoners  Thb    SIX  prisoners   were  found   guilty  before  Chief 

nndcr'stat^  Justice  Wilde,  at  the  Spring  assizes  for  Derhy^  of 

9  Oeo.  4,  having  been  in  inclosed  land  at  night,  armed  to  take 

for  having  game,  Contrary  to  stat.  9  Geo.  4,  c.  69. 

cwto/n  field  '^^^  iucloscd  land  was  a  field  occupied  by  Jtatcliffe. 

at  night.  The  prisoners  were  in  company  in  a  lane  by  the 

the  pc^se  ^^de  of  RatcUffc's  field,  and  were  seen  there  to  employ 

of  takinff  themselves  in  setting  nets  between  the  ditch  and  the 

game.    It  ®  «.   i  • 

was  proved  hedge  of  the  field  to  take  game.  One  of  the  prisoners 
thepriMnm  remained  with  the  nets,  and  the  rest  divided  into  two 
^^^i'^^  ^^    parties  and  went  round  the  field.     Three  or  four  of 

the  field*  v  •  • 

some  had  the  prisoners,  with  two  dogs,  were  seen  at  one  time 
ouTsTde^of  it,  b^^ting  in  the  field  for  game.  The  witness  stated, 
aiding  and      that  he  saw  the  six  prisoners  come  out  of  the  field  and 

assisting  the  *  ^ 

others.  Held,  go  together  to  the  nets  and  take  them  up,  and  aner- 

that  the 

actual  entry 

of  some  of  the  party  armed  was  sufficient  to  support  the  conviction  of  all  the  prisoners, 

though  it  could  not  be  proved  which  of  the  prisoners  had  actually  entered  the  field. 
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wards  to  proceed  in  company  in  a  direction  leading  to      1848. 
the  town  of  Derby.  whitta- 

The  prisoners  were  kept  in  view  from  the  time       "r's 
they  took  up  the  nets  until  they  were  taken  into 
custody. 

The  prisoners  were  at  the  time,  and  under  the 
circumstances  above  mentioned,  all  associated  and 
engaged  in  the  common  purpose  and  object  of  taking 
game  in  Ratcliffe's  field. 

When  the  prisoners  had  proceeded  some  distance, 
several  men  who  had  been  sent  for  by  the  keeper 
came  up,  and  the  prisoners  were  then  stopped  and 
attempted  to  be  taken  into  custody ;  they  resisted,  and 
a  conflict  ensued ;  ultimately  they  were  all  captured. 

At  the  time  the  prisoners  were  stopped,  four  of  them 
had  sticks  or  bludgeons,  and  two  of  them  drew  knives 
from  their  pockets  and  threatened  to  stab  or  rip  up 
the  takers. 

The  prisoners'  counsel  objected  that  the  evidence 
did  not  sufficiently  prove  that  all  the  prisoners  had 
been  in  the  field,  the  witness  having  only  seen  three 
or  four  at  one  time,  and  that  none  could  be  properly 
convicted  who  had  not  been  in  the  field,  and  as  those 
who  had.  been  in  the  field  could  not  be  identified  all 
must  be  acquitted. 

Although  the  witness  said  he  saw  all  the  prisoners 
come  out  of  the  field,  the  learned  Chief  Justice  did 
not  think  the  evidence  sufficiently  bertain  that  all  had 
actually  been  in  the  field,  and  directed  the  jury  to 
consider  whether  all  the  prisoners  were  at  the  time 
associated  and  engaged  in  pursuing  the  common 
purpose  and  object  of  taking  game  by  some  of  them 
going  armed  into  the  field,  and  there  beating  for 
game,  while  others  rendered  their  aid  by  remaining 
outside  of  the  hedge,  and  directed  the  jury  that  if  they 
were  satisfied  that  all  the  prisoners  were  so  engaged 
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1848..     they  were  all  liable  to  be  found  guilty,  although  the 
Whitta-    witnesses  could  not  identify  which  of  the  prisoners 
"r'8       actually  entered  the  field  and  beat  for  game. 

The  case  was  left  to  the  jury  upon  the  assumption 
that  some  of  the  prisoners  had  never  entered  the  field. 

The  learned  Chief  Justice  requested  the  advice  of 
the  Judges  if  the  direction  was  right  in  point  of  law. 

A  question  arose  during  the  trial  as  to  the  efi'ect  of 
the  two  men  having  knives  in  their  pockets  while  in 
the  field,  but  the  learned  Chief  Justice  thought  that 
that  question  was  precluded  by  the  verdict  of  the  jury 
respecting  the  four  men  having  sticks  in  the  field, 
which  was  a  sufficient  arming  by  the  whole. 

This  case  was  argued  in  faster  Term,  1848,  before 
all  the  Judges,  except  Alderson  B.,  Coleridge  J., 
and  Maulb  J.,  who  were  absent. 

Willmore  for  the  prisoners.  The  question  here  is, 
whether  a  man  can  be  convicted  of  being  in  a  certain 
field,  although  he  has  not  actually  been  there.  He 
cannot :  1.  Because  such  a  conviction  is  opposed  to 
the  principles  which  govern  the  construction  of  penal 
statutes.  2.  It  involves  many  inconveniences  and 
absurdities.  3.  Because  it  is  contrary  to  the  intention 
of  the  Legislature  as  evinced  by  various  words  of  the 
statute,  under  which  the  indictment  is  framed,  and 
by  the  statutes  in  pari  materid. 

1.  The  prisoners  were  indicted  under  stat.  9  Geo.  4, 
c.  69,  which  not  only  relates  to  an  act  which  was 
already  malum  prohibitum^  but  renders  that  act  more 
criminal  if  done  under  particular  circumstances  therein 
set  forth.  It  is  important  to  consider  what  principles 
of  construction  are  applicable  to  statutes  so  highly 
penal.  It  is  said  in  Dwarris  on  Statutes,  p.  711, 
**  To  bring  a  case  within  the  statute  it  should  not  only 
be  within  the  mischief  contemplated  by  the  statute, 
but  also  within  the  plain  intelligible  import  of  the 
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words  ...  A  casus  omissus  can  in  no  case  be  ig48. 
supplied  by  a  Court  of  Law,  for  that  would  be  to  -^gj^^. 
make  laws.  Judges  are  bound  to  take  an  Act  of  ur's 
Parliament  as  the  Legislature  has  made  it/'  Again, 
p.  737,  "  A  penal  law  shall  not  be  extended  by  con- 
struction. The  law  of  England  does  not  allow  of 
constructive  offences  or  of  arbitrary  punishments.  No 
man  incurs  a  penalty  unless  the  act  which  subjects 
him  to  it  is  clearly  both  within  the  spirit  and  the 
letter  of  the  statute  imposing  such  penalty/'  In  East's 
Pleas  of  the  Crown,  IL  592,  s.  31,  Lord  Mansfield  is 
reported  to  have  said,  '*  there  is  a  great  difference 
between  bringing  a  case  within  the  equity  of  an  Act 
where  it  is  not  within  the  words,  and  taking  a  case 
out  of  the  meaning  of  an  act  by  an  equitable  con- 
struction where  it  is  within  the  words.  That  the  first 
ought  never  to  be  done  in  a  criminal  case,  neither 
ought  the  second,  if  the  case  were  in  equal  mischief 
with  others  clearly  within  the  meaning  of  the  Act" — 
L  6.,  a  case  should  never  be  brought  within  a  criminal 
statute  by  constructive  interpretation  where  it  is  not 
within  the  words. 

Here  the  stat.  9  Geo.  4,  c.  69,  s.  9,  is  cumulative, 
and  attaches  to  poaching  under  certain  local  circum- 
stances certain  additional  penalties.  In  order  to  con* 
stitute  the  offence  which  it  creates  it  requires  an 
absolute  local  bodily  presence  at  a  particular  place. 
The  offence  itself  is  not  complete  unless  it  has  in  it 
the  element  of  locality :  It  is  topographical  in  its 
nature :  Place  is  one  of  its  material  ingredients.  The 
technical  theory  of  ^^  constructive  presence"  is  wholly 
inapplicable,  for  that  means  presence  at  a  transaction, 
not  presence  at  a  spot ;  if  a  party  is  near  enough  to 
give  aid,  he  is  constructively  present  at  a  transaction 
though  he  be  not  actually  on  the  spot ;  but  if  he  is 
only  near,  it  is  clear  that  he  is  not  at  the  spot,  and 
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1848.       therefore  cannot  come  within  the  words  of  a  statute 
Whitta-    ^^^^^  requires  him  to  be  actually  on  the  spot 

kbb'b  The  doctrine  of  constructive  presence  as  applied  to 

cases  of  burglary  or  larceny  is,  therefore,  inapplicable 
here.  Besides  as  those  are  common  law  offences,  the 
Judges,  in  there  holding  that  those  who  are  near 
enough  to  aid  are  principals,  have  only  defined  and 
developed  the  full  nature  and  form  which  the  common 
law  has  assigned  to  those  crimes,  but  which  previously 
to  such  definition  and  development  had  no  very  dis- 
tinct outline.  But  here,  as  the  Legislature  has 
accurately  defined  the  precise  nature  of  the  offence, 
the  doctrine  of  development  can  have  no  place,  and  a 
constructive  addition  to  a  penal  statute  is  opposed  to 
the  fundam  ental  rules  of  judicial  interpretation.  More- 
over, there  are  limits  to  such  development  even  in  the 
case  of  common  law  offences;  and  the  Legislature 
seem  to  have  thought  that  in  dealing  with  the  crime  of 
burglary  that  judicial  process  had  been  carried  a  little 
too  far.  For  when  outhouses  entirely  separate  from 
the  house  but  within  the  curtilage,  and  so  in  a  manner 
forming  parcel  thereof,  had  been  held  to  be  part  of  the 
dwelling-house  itself,  the  stat.  7  &  8  Geo.  4,  c.  29,  was 
passed  in  order  to  check  the  growth  of  this  branch  of 
constructive  law,  and  declared  that  no  such  outhouses 
should  be  deemed  part  of  the  dwelling-house,  unless 
they  were  connected  with  the  house  by  a  covered 
passage.  In  1  Starkie's  Cr.  Pleading,  p.  84,  note, 
Graham  B.,  is  reported  to  have  said,  ^^  It  has  frequently 
been  held,  that  what  would  amount  to  a  constructive 
presence  at  common  law  will  not  be  sufficient  in  an 
indictment  under  a  statute." 

2.  The  doctrine  of  constructive  presence  if  held 
applicable  here  would  lead  to  the  following  extra- 
vagances. The  statute  makes  the  offence  a  mis- 
demeanor.    If,  therefore,  a  person  can  be  guilty  of 
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the  offence  by  assisting  in  its  commission  though  not       1846. 
present  on  the  spot,  it  would  seem,  that  a  poulterer    whitta- 
who  hired  the  poachers  to  do  the  act  and  supplied       ^fj^ 
them   with  guns  or  other  hnplements  would  be  a 
principal,  and  might  be  convicted  of  being  ^^  on  the 
land''  on  the  night  in  question,  though  in  reality  he 
was  fifty  miles  off  in  his  bed  in  London.     So  might 
the  poacher's  daughter  who  prepared  the  implements 
or  went  to  ascertain  whether  the  keepers  were  out, 
although  actually  at  the  time  in   question  she  was 
asleep  in  her  father's  cottage  two  miles  off.     It  is, 
therefore,  clear  that  a  line  must  be  drawn  somewhere : 
but  if  it  be  not  drawn  where  the  statute  has  drawn  it 
by  plain  express  words,  what  other  intelligible  limit 
can  be  assigned  to  it  ? 
Again,  in  an  indictment  for  burglary  or  larceny, 

A.  might  be  charged  with  committing  the  crime  by 
having  stood  near  the  house  with  the  intent  of  aiding 

B.  in  the  actual  commission  of  the  offence.  The  facts 
might  be  so  stated :  it  would  be  a  clumsy  indict- 
ment, but  not  legally  bad.  But  can  it  be  contended, 
that  an  indictment  under  this  statute,  charging  A. 
with  committing  the  offence  there  specified,  by  reason 
of  his  having  stood  in  the  field  1,  with  the  intent 
of  aiding  B.  and  C  while  they  poached  in  field  2, 
and  concluding  contra  ybnnam  statuti,  would  not  be 
bad  upon  its  face,  as  showing  that  in  real  fact  it  was 
not  coutTSi  formam  statuti.  If  the  words  contn  formam 
statuti  mean  anything,  it  must  be  so ;  for  even  though 
by  some  mysterious  process  the  words  contra  formam 
statuti  wei'e  held  to  mean  contra  ^ritum  statuti, 
there  would  still  be  the  following  difficulty : — 

The  spirit  of  the  act  is  to  be  gathered  from  its 
object.  The  object  was  to  prevent  affrays  between 
gamekeepers  and  poachers ;  and  three  poachers  to- 
gether, armed,  were  deemed  a  body  sufficiently  nume- 
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1848.      rous  and   alarmiDg  to  require  legislative  coercion; 
Whitta-    ^"^  *^®  doctrine  of  constructive  presence  would  give 

"^8  the  act  quite  a  different  character,  and  inform  it  with 
a  spirit  of  much  greater  severity.  For  thereby  (to 
take  a  case  suggested  in  Oreaves  able  note,  in  1  R%u- 
selly  476),  if  three  poachers  were  outside  a  high  park 
wall,  and  one  of  them  only  puts  his  hand  through  a 
hole  for  the  purpose  of  fastening  a  snare  inside,  all 
three  would  be  held  to  have  '*  entered  the  park,'' 
though  they  were  so  completely  shut  out  of  it  as  to 
be  absolutely  precluded  from  having  an  affray  with, 
or  doing  any  injury  to,  the  keepers  inside  the  park. 
Surely,  in  such  case,  they  would  be  neither  within 
the  spirit  nor  the  letter  of  the  act.  Moreover,  such  a 
construction  would  lead  to  the  inconvenience  and 
difficulty  of  deciding  in  such  case,  whether  they  were 
*'  near  enough"  to  be  liable  to  be  deemed  to  be  ^'  in 
the  land;"  whereas  the  literal  construction  of  the 
words  would  prevent  any  such  difficulty  arising. 
Again,  to  take  another  case,  suggested  in  the  same 
note.  One  man  enters  a  manor  plantation ;  another 
goes  into  close  A,,  on  one  side  of  the  plantation, 
another  into  close  B.j  on  the  other  side ;  if  the  con- 
struction contended  for  be  correct,  each  and  all  of 
those  three  men  is  and  are  at  one  and  the  same  time 
bodily  in  the  plantation,  and  in  close  A.  and  in  close 
B.,  and,  as  it  would  seem,  be  subject  to  three  several 
indictments  relative  to  each  of  those  three  places. 
And  the  mode  of  proving  that  one  of  them  was  bodily 
in  close  A.  would  be,  by  calling  a  witness  to  swear 
that,  at  that  very  time,  he  saw  him  bodily  in  close  JB. ; 
yet,  in  any  other  case,  such  evidence  would  be  proof 
of  an  alibi.  It  is  true  that  all  three  would  be  prin- 
cipals in  an  offence,  but  that  offence  would  be  poach- 
ing simply.  The  fallacy  consists  in  supposing  them 
guilty  of  the   offence  with  the  elements  of  locality 
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attached  to  it.     They  help  each  other  to  poach,  and       1848. 
therefore  are  poachers;  but  they  do  not  commit  the    whitta- 
local  part  of  the  offence.     Indeed  it  is  difficult  to       ">^'* 
understand  how  a  man  can  help  another  to  be  in  a 
particular  place  by  being  elsewhere  himself,  other- 
wise than  by  supplyiog  him  with  the  means  of  transit 
from  one  spot  to  another ;  and  the  attempt  to  give  to 
a  man  the  incidents  of  locality  in  field  A.,  and  at  the 
same  time  the  contradictory  incidents  of  locality  in 
field  B.  is,  to  say  the  least  of  it,  as  bewildering  to  the 
mind  as  to  attach  to  the  word  ^*  here''  the  meaning  of 
the  word  '*  there." 

3.  The  words  of  the  statute  are  important,  as  shew- 
ing that  the  Legislature  intended  the  definition  of  the 
offence  to  be  complete,  and  to  leave  nothing  to  be  sup- 
plied by  construction  or  inference.     All  its  provisions 
are  in  express  terms.     By  stat.  9  Oeo.  3,  c.  69,  s.  2, 
power  is  given  to  particular  persons  to  apprehend  offen- 
ders under  particular  circumstances,  and  one  of  those 
circumstances  is,  where  any  offender  is  either  **  found 
upon  the  land"  or  has  **  escaped  therefrom."  This  would 
seem  to  shew,  that  to  become  liable  io  apprehension 
the  offender  must  have  been  upon  the  land.     Can  the 
Legislature  have  meant  thereby  to  indicate  a  construc- 
tive entry,  and  so  to  imply  that  he  need  not  have 
been  upon  the  land.     If  so,  what  meaning  can  be 
attached  to  the  words,  *'  have  escaped  therefrom  1" 
From  where  ?     And  if  a  constructive  entry  be  suffi- 
cient, what  are  its  limits,  and  how  will  the  unlearned 
persons,  who  are  authorized  to  apprehend,  with  refe- 
rence   to  such   limits,  be  able  to  ascertain   them? 
Again,  sec.  12  defines  the  time  of  this  offence.     Is 
that  to  be  open  to  constructive  development  ?    If  not, 
why  should  place  ? 

Again,  the  Game  Act,  1  &  2  W^n.  4,  c.  32,  s.  32, 
applies   to  '*  any  persons  to  the  number  of  five  or 
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1848.      more  together  found  upon  any  land/'     Could  it  be 
Whitta-    ^^^'^*  under  that  statute,  that  finding  one  person  in  a 
field,  with  four  in  the  adjoining  field,  would  be  finding 
five  together  in  the  field  where  the  one  was  found  ? 
(See  Mr,  Greaves*  note  (6),  Bussell,  I.  p.  476-7)- 

Again,  the  stat.  7  &  8  Vict.  c.  29,  which  seems 
plainly  to  have  been  passed  with  the  view  of  reme- 
dying defects  in  the  above  statute,  would  have  been 
quite  needless  had  the  Legislature  thought  that  the 
latter  statute  could  have  been  so  construed;  for  it 
would  have  been  lawful,  without  such  new  enactment, 
to  apprehend  persons  not  only  on  the  lands  itself, 
but  on  public  roads,  highways,  paths  on  the  sides 
thereof,  &c. 

Our.  adv.  vuU. 

MS.PkrkeB.      The  Judges,  in  this  case,  did  not  think  it  necessary 

to  decide,  whether  it  would  be  an  offence  within  the 
statute  if  a  party  of  three  or  more  together,  one  being 
armed,  entered  into  and  were  in  land  consisting  of 
two  or  more  enclosures  in  the  same  or  different  occu- 
pations, because  here  the  form  of  the  indictment  made 
it  essential  to  prove  that  the  offence  was  committed  in 
the  field  occupied  by  Ratcliffe.  Five  of  the  Judges 
(Parkb  B.,  Pattbson  J.,  Cresswell  J.,  Platt  B., 
Williams  J.)  were  of  opinion,  that  to  constitute  a 
statutable  misdemeanor,  the  party  must  enter  into  and 
be  bodily  in  the  close,  and  that  if  three  were  in  the 
close  and  three  out,  the  latter  were  not  guilty ;  and 
as  the  three  who  entered  could  not  in  this  case  be 
ascertained,  all  were  entitled  to  be  acquitted.  Seven 
of  the  Judges  (Lord  Denhan  C.  J.,  Wilde  C.  J., 
Pollock  C.  B.,  Rolfe  B.,  Coltman  J.,  Wiqhtman 
J.,  Erle  J.),  thought  that  if  three  were  in  the  close, 
one  being  armed,  they  were  guilty,  and  that  all 
others  who   were  together   with  them,    aiding   and 
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assisting,  were  guilty  of  the  same  misdemeanor,  though       1848. 
they  were  not  in  the  field.    The  conviction  was,  there-     whitta- 
fore,  held  good  (a).  "»'« 

(a)  The  majority  of  Judges  seem  to  have  considered  aU  the  prisoners 
as  constituting  one  entire  partj,  a  portion  of  which  party  being  in  the 
close  in  question  criminated  the  whole  party,  owing  to  its  constructive 
entirety.  The  result,  therefore,  would  seem  to  be  the  same,  if  one  or 
more  of  the  party  had  been  upon  their  own  land  adjoining  to  Uie  close  in 
anestkm,  or  even  in  their  own  houses,  suppoung  the  jury  found  that 
tney  were  near  enough  to  aid  and  assist  those  who  were  on  the  land,  and 
were  actually  doing  so. 


THE  QUEEN  v.  WILLIAM  TYLNEY,  HENRY      184& 
FORD  TUFFS,  AND  JEMIMA  TUFFS. 

Thb  prisoners  above  named  were  tried  before  Mr.  indictment 
Justice  CoLTMAN,  at  the  Spring  assizes  for  the  county  the  ^of 
of  Norfolk,  for  forgery.  ^'^.^  i^. 
It  is  unnecessary  to  advert  to  the  first  and  second  tent  to  de- 
counts,  as  the  proof  was  clearly  insufficient  to  support  heir-at-law  of 

those  counts  ^^  "^^  ^'  ^• 

inose  counis.  ^  ^j^  .^^ 

The  third  count  charged  the  prisoners  with  forging  tent  to  de- 

the  will  of  William  Tuffsj  deceased,  with  intent  to  person"o? 

defraud  the  heir-at-law  of  the  said  William  Tuffs.         P«™>«^«  «"- 

••^  known. 

The  fourth  count  charged  thaia  with  uttering  the     Qumrt, 
will,  knowing  it  to  be  forged,  with  the  like  intent.         ^er  Uie  dr^ 

The  fifth  count  charged  them  with  forging  the  will,  ^5^^^^ 
with  intent  to  defraud  a  certain  person  or  persons,  avaiidobjec- 
whose  names  are  unknown  to  the  jurors.  udMntothe 

The  sixth  count  charged  them  with  uttering  the  ^^^^^. 
will,  knowing  it  to  be  forged  with  the  like  intent  as  evidence  hy 
charged  in  the  fifth  count.  "tSS 

on  the  ground 

of  its  heing  a  priyileged  communication  ? 

QMCfet  whether  in  the  absence  of  evidence  of  the  existence  of  some  person  whom  Uie 

prisoners  could  have  defrauded  by  a  forged  will,  a  count  for  foiging  with  intent  to 

defraud  some  persons  unknown  could  be  supported  ? 
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1848.  Two  questions  of  law  arose  in  the  course  of  the 

Tuff'b      trial. 

Case*  The  first  was,  whether  the  will  could  be  produced 

and  used  in  evidence. 

The  will  was  in  the  possession  of  Mr«  Garwood^  an 
attorney.  Mr.  Garwood  stated,  that  Jemima  Tuffs 
came  to  him  in  the  latter  part  of  Jufyj  or  the  begin- 
ning of  August.  That  she  had,  on  a  previous  occasion, 
consulted  him  about  some  professional  matters  on 
which  he  had  advised  her,  though  he  had  not  ever 
made  any  charge  for  that  advice. 

He  said,  that  when  she  came,  in  the  latter  end  of 
July^  or  the  beginning  of  August,  she  brought  a  paper 
with  her  (which  was,  in  fact,  the  foiled  will) ;  that 
he  judged  from  what  she  said,  that  she  came  to  con- 
sult him  as  to  that  document;  that  it  was  for  the 
purpose  of  enforcing  the  document.  He  said  further : 
*^  She  did  not  come  to  consult  me  as  to  what  her 
rights  were,  but  that  I  might  enforce  her  rights 
under  it." 

It  was  objected,  on  behalf  of  the  prisoners,  that 
Mr.  Garwood  could  not  be  allowed  to  produce  the 
document  in  question,  for  which  the  case  of  Hex  v. 
Smith,  Phillipps  on  Evid.,  9th  edit.  p.  171,  was  cited. 
On  the  other  side,  * 

Queen  v.  Avery^  8  Car.  &  P.  596, 
Queen  v.  Jones^  1  Denison's  C.  C.  166, 
Queen  v.  Harletfj  1  Denison's  C.  C*  197, 
Wilson  V.  RastalUA  T.  R.  753, 
were  relied  on. 

The  learned  Judge  considered  the  effect  of  Mr. 
Garwood!s  evidence  to  be,  that  the  document  was 
committed  to  him,  not  to  be  kept  as  a  confidential 
deposit,  but  in  order  that  it  might  be  exhibited  in 
Court  for  the  purpose  of  enforcing  her  rights,  and 
thought   it,    under   the  circumstances,    advisable  to 
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receive  the  document  in  evidence  with  the  view  of       1848. 
obtaining  the  opinion  of  the  Judges  on  the  point.  Tuww'b 

The  second  question  in  the  case  arose  as  follows : —       ^^^'^ 
The  prisoner,  Henry  Ford  Tuffs,  was  the  son  of 
William  Tuffs,  whose  will  was  forged. 

Mr.  Garwood  stated,  that  he  had  heard  that  William 
Tuffs  had  had  a  son  by  a  former  marriage,  but  had 
never  seen  any  reputed  child  or  children  of  the  first 
marriage,  and  knew  nothing  of  their  existence,  except 
by  report.  No  other  evidence  was  oflPered  to  prove 
that  there  had  been  any  former  marriage,  or  any  chil- 
dren of  the  marriage.  The  learned  Judge  thought 
that,  under  these  circumstances,  the  allegation  of  an 
intent  to  defraud  the  heir-at-law  of  William  Tuffs 
was  not  supf^orted,  there  being  no  proof  of  there  ever 
having  been  any  heir-at-law  except  the  prisoner, 
Henry  Ford  Tuffs ;  but  as  the  forgery  was  clearly 
proved,  and  it  appeared  highly  improbable  that  such 
a  forgery  should  be  committed,  except  for  the  purpose 
of  defrauding  some  one,  he  left  the  question  to  the 
jury  upon  the  fifth  and  sixth  counts,  and  they  found 
Henry  Ford  Tuffs  guilty  on  the  sixth  count,  and 
acquitted  the  other  prisoners.  But  as  the  learned 
Judge  entertained  a  doubt  whether  a  prisoner  can 
properly  be  convicted  on  such  a  count,  without  proof 
that  the  forged  instrument  was  capable  of  effecting  a 
fraud  on  some  person  or  other,  he  reserved  the  point, 
and  requested  the  opinion  of  the  Judges  upon  it,  as 
well  as  on  the  former  point. 

This  case  was  argued  in  JSaster  Term,  1848,  before 
all  the  Judges,  except  A lderson  B.,  Maule  J.,  Cole- 
ridge J.,  who  were  absent. 

Prendergast  for  the  prisoner.  The  question  on  the 
second  point  is,  whether  there  was  any  evidence  in 
support  of  the  allegations  in  the  indictment  of  an 
intent  to  defraud  ?    Was  there  any  case  to  go  to  the 
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1848.      jury  ?    The  evidence  clearly  negatived  not  only  any 
r|,^jy^,g      intention  to  defraud,  but  the  possibility  of  such  in  ten- 
Case,       tion.    There  was  satisfactory  proof  that  the  prisoner, 
Henry  F.  Tuffs^  was  the  heir-at-law,  and  he  would 
be  the  only  party  to  be  defrauded. 

CoLTMAN  J . — Itdoes  not  appear  whether  the  property 
under  the  will  was  real  or  personal,  freehold  or  lease- 
hold ;  it  was  stated  to  consist  of  cottage  rents,  of  which 
the  prisoners  wished  to  get  possession. 

Prendergdst.  It  must  be  taken  to  be  a  freehold 
interest ;  some  counts  lay  the  offence  with  intent  to 
defraud  the  heir-at-law ;  bare  possession  implies  a 
freehold  ;  the  only'  question  at  the  trial  was,  about 
real  property;  but  even  supposing  it  to  have  been 
personalty,  the  two  Tuffs  would  be  the  persons  entitled 
to  the  property,  and  therefore  the  objection  would  be 
just  the  same  whichever  way  it  was. 

RoLFB  B.-^As  the  jury  found  there  was  an  intent 
to  defraud  a  person  to  them  unknown,  that  would  lead 
to  the  supposition  that  they  thought  there  was  a  prior 
will. 

Prendergast.  It  was  clear  that  there  was  no  other 
will;  indeed  it  was  admitted  so  at  the  trial.  The 
only  question  is  whether,  when  the  man  charged  with 
foi^ng,  with  intent  to  defraud,  is  proved  to  be  the 
only  party  who  could  be  thereby  defrauded,  there  is 
any  evidence  to  go  to  the  jury  of  an  intent  to  defraud  ? 
Are  the  jury  entitled  to  find  such  an  intent  where  the 
circumstances  negative  the  possibility  of  any  fraud 
taking  effect  ?  It  may  be  said,  that  where  the  natural 
or  necessary  effect  of  the  instrument  is  to  defraud, 
the  intention  may  be  presumed,  because  it  is  fair  to 
suppose  that  a  man  intends  the  necessary  consequences 
of  his  own  acts ;  but  when  no  such  consequence  could 
result  from  them,  it  would  seem  that  even  an  intent 
to  defraud  could  not  be  imputed,  so  as  to  warrant  a 
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Judge  in  leaving  the  question  of  intent  to  the  jury.       1848. 
In  such  cases  the  question  will  be,  what  would  be  the      Buff's 
legal  operation  of  the  instrument,  if  genuine  ?     If  its       Case, 
existence  could  do  no  wrong  to  any  one,  except  possi- 
bly to  its  author,  could  he  be  chained  with  intent  to 
defraud  ? 

Parke  B. — It  is  conceivable  that  other  persons 
might  be  aflPected  by  this  forged  will  besides  the  heir- 
at-law. 

Pre7iderga$t.  Perhaps  so  ;  but  can  the  heir-at-law 
be  said  to  have  done  it  with  intent  to  defraud,  when 
he  clearly  could  not  be  benefitted  by  it  himself,  and 
might  be  prejudiced  ? 

As  to  the  first  point  reserved.  None  of  the  cases 
cited  seem  exactly  in  point.  Here,  the  will  was  clearly 
entrusted  to  the  attorney  in  professional  confidence. 
In  R.  V.  Farley^  Denison's  C.  C.  197,  it  was  not  so. 
R.  V.  Jones,  Ibid,  166,  is  in  favour  of  the  prisoner ; 
for  it  seems  distinctly  to  recognise  the  principle  that 
had  the  will  been  entrusted  to  the  attorney  in  pro- 
fessional confidence,  it  would  have  been  a  privileged 
communication.  In  Wilson  v.  Rastall^  4  T.  R.  753, 
the  person  to  whom  the  communication  had  been 
made  neither  was  nor  could  be  an  attorney ;  because 
he  was  at  that  time  acting  as  undersheriflp.  R.  v. 
Smithy  1  Phillipps  Evid.  9th  ed.  p.  171,  is  directly 
in  point  and  decisive  in  favour  of  the  prisoner, 
supposing  it  to  be  law ;  but  in  R.  v.  Avery ,  8  C.  &  P. 
596,  Mr.  Justice  Pattbson  is  reported  to  have  held 
that  it  was  wrongly  decided.  But  this  seems  ques- 
tionable. Prendergast  here  read  the  following  note 
from  Phillipps  Evid.  1,  p.  171,  **  If  the  case  of  jR.  v. 
Smithf  cited  before  Mr.  Justice  Pattbson  in  the  case 
of  R.  V.  Avery ^  had  been  fully  in  point  against  the 
admission  of  the  evidence  oflPered  in  R,  v.  Avery ^  it 
could  not  be  considered  good  law ;  for  unquestionably 

VOL.   I.  A    A 


Case. 
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1848.  in  R.  v.  Avery  the  evidence  was  admissible.  It 
Tuff'8  appeared  that  the  prisoner  applied  to  a  solicitor  to 
procure  for  him  a  loan  of  money  on  mortgage,  the 
solicitor  being  employed  by  another  person  to  put  out 
money  on  mortgage  security ;  in  proof  of  his  title  to 
freehold  lands,  he  delivered  to  the  solicitor  a  will, 
for  the  forgery  of  which  he  was  then  to  be  tried ;  the 
solicitor  upon  this  advanced  the  money  of  his  client 
and  prepared  the  mortgage  deed ;  the  question  was, 
whether  the  solicitor  could  produce  the  will,  and  give 
in  evidence  what  had  passed  between  him  and  the 
prisoner  as  to  the  advance  of  the  money.  The  dis- 
tinction between  this  case  and  that  of  R.  v.  Smitk  is 
obvious.  In  H.  v.  Avery^  the  prisoner  deposited  the 
instrument  in  the  hands  of  his  solicitor,  not  with 
reference  to  a  suit,  nor  with  reference  to  any  tnms- 
action  resting  solely  between  themselves,  but  for  the 
purpose  of  a  money  transaction  between  himself  and  a 
third  person,  and  to  'be  disclosed  and  communicated  to 
that  person. 

'^  In  the  case  of  R.  v.  Smth^  on  the  contrary,  the 
instrument  was  deposited  with  the  solicitor  for  the 
purpose  of  a  suit  in  which  he  consulted  him  pro- 
fessionally, as  a  matter  in  confidence  between  him  and 
his  solicitor,  and  solely  for  his  own  interests."  R.  v. 
Dixon^  3  Burr.  1687,  supports  the  case  of  12.  v.  Smth. 

Patteson  J. — The  two  cases  were  certainly  dis- 
tinguishable ;  the  observations  which  I  am  reported 
to  have  made  about  R.  v.  Smith  seem  too  strong.  I 
should  have  reserved  the  case  of  R.  v.  Avery^  had  not 
the  prisoner  pleaded  guilty  to  another  indictment,  and 
so  rendered  it  needless  to  press  that  further. 

Parke  B. — The  expression  "  for  the  purpose  of 
enforcing  the  document "  seems  ambiguous.  Suppose 
it  was  delivered  to  the  attorney  for  the  express  purpose 
of  shewing  that  the  tenant  in  possession  might  give  up 
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poBsession  to  the  forger  of  the  will  ?    Supposing,  on       1848. 
the  other  hand,  a  man  gives  his  title  deeds  to  an  "tuff^s 
attorney  to  enable  him  to  bring  an  action  of  ejectment,       ^^•• 
he  ought  not  perhaps  to  shew  them  adversely  to  his 
client  ? 

Cur.  adv.  vult. 

The  Judges  were  evenly  divided  on  the  question,  MS.Parke  B. 
whether,  in  the  absence  of  evidence  of  the  existence  of 
some  person  whom  the  prisoner  could  have  defrauded 
by  a  forged  will,  a  count  for  forging  with  intent  to 
defraud  some  persoi^  unknown  could  be  supported. 
It  thereby  became  needless  for  the  purposes  of  this 
indictment  to  give  a  decision  on  the  first  point  reserved. 

The  prisoner  was  recommended  to  the  Crown  for  a 
pardon. 


REGINA  V.  CHARLES  INDER.  1848. 


The    prisoner  was    tried   at    the    Taunton  Spring  Prisoner, 

*  ^  .  Bcrvant  of  A, 

assizes,  before  Mr.  Justice  Wightman,  for  uttering  a  applies  to  B, 
forged  receipt  for  money  as  stated  in  some  counts^  onr^f  due 
and  for  uttering  a  forged  acquittance  and  receipt  for  from^- 1®^. 
money  as  stated  in  other  counts.     The  forged  instru-  pay  it  with- 
ment  was  as  follows :—  ^lf^[^ 

Received  from  Prisoner  goes 

Mr.  Bendonj  due  to  returns  with 

Mr.  Warman,  lis.  Od.  JJ^?^- 

Settelled.  text);  where- 

The   prisoner  was  servant  to  Mr.   Warmanj  and  ^debt. 
applied  to  Bendan*s  wife  for  payment  of  a  debt  of  175.,  ^J^^^'^^f^^ 
due  to  Warman.    She  refused  unless  she  had  War-  the  jury, 

whether  the 
prisoner  ten- 
dered the  receipt  as  the  handwriting  of  A.,  which  would  make  him  liable  on  this  indict- 
ment }  or  as  his  own>  which  would  make  his  act  a  false  pretence. 

A   A   2 


326  CROWN  CASES  RESERVED. 

1845.      maiCs  receipt,  and  the  prisoner  went  away  and  returned 

Indee's     ^^^^  ^^  above  document,  upon  which  she  paid  the 

Case.       money.     The  learned  Judge  requested  the  opinion 

of  the  Judges  on   the   following  question.     Is  this 

document  a  receipt  or  acquittance  within  the  statute? 

This  case  was  considered^by  Lord  Denman,  Wilde 

C.  J.,  Parke  B.,  Patteson  J.,  Coltman  J.,  Rolfe  B., 

WiGHTMAN    J.,    CrESSWELL    J.,    ErLE    J.,    PlATT    B., 

Williams  J. 
MS.PftrkeB.  Six  of  the  Judges  (Lord  Denman,  Wilde  C.  J., 
Cresswell  J.,  Erle  J.,  Platt  B.,  Williams  J.) 
thought  the  conviction  good^  as  the  receipt  sufficiently 
appeared  to  be  that  of  Warman^  especially  considering 
the  conduct  of  the  prisoner  in  producing  it  as  such ; 
and  if  so  it  was  a  forgery.  The  other  five  Judges 
(Parke  B.,  Patteson  J.,  Coltman  J.,  Rolfe  B., 
WiGHTMAN  J.)  thought  it  did  not  purport  to  be  the 
receipt  of  Watman^  and,  therefore,  was  no  forgery ; 
inasmuch,  as  if  it  was  taken  to  be  the  receipt  of  the 
prisoner  it  was  no  forgery;  and  that  the  ofience  of 
the  prisoner  was  the  obtaining  money  under  false 
pretences  (a). 

(a)  It  must  be  assumed,  though  not  so  stated  in  the  case,  that  the 
receipt  was  proved  not  to  be  in  the  handwriting  of  Wamutn,  And  then 
the*  question  reserved  (though  not  in  express  terms)  seems  to  have  been 
this.  Was  there  any  evidence  for  the  jury  that  this  was  ^  forged  receipt 
or  acquittance  ?  in  other  words,  was  there  any  evidence  that  the  document 
was  offered  by  the  prisoner  as  the  handwriting  of  Wannant  and  not  as 
his  own  ?  (Vide  R,  v.  White,  supra,  p.  208.)  The  majority  of  Judges 
seem  to  have  thought  that  this  did  not  depend  on  the  mere  tenor  of  the 
receipt  itself,  but  on  the  whole  circumstances  of  the  transaction  of  which 
this  instrument  formed  a  part.  The  minority  seem  to  have  thought 
either  that  the  question  of  forgery  or  no  forgery  must  be  determined 
solely  by  the  tenor  of  the  instrument  itself  (which  was  ambiguous),  or 
that  the  other  circumstances  <A  the  case  supplied  no  evidence  one  way  or 
the  other. 
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{SUMMER  ASSIZES,  ISAS.) 


REG.  V.  ELIZABETH  GARNER.  1848. 


The  prisoner,  a  girl  of  the  age  of  thirteen ,  was  tried  Confesnon 
before  Mr.  Justice  Patteson,  at  the  Lincoln  Summer  ^fL^^g 
assizes,  a.  d.  1848,  for  administering  poison  to  her  after  being 
mistress,  Mary  Smithy  with  intent  to  murder  her.         mediciaman 

It  was  proved   that  the   prisoner  had  given  her  Jj^^®^"' 
mistress,  who  was  bedridden,  some  milk,  in  which  a  pmoner's 
quantity  of  fag  water  had  been  mixed.     Fag  water  is  her  husband,         ^ 
a  mixture  of  arsenic,  soft  soap,  and  water,  used  for  ^^ujiZ®"^ 
dressing  sheep.  ber  to  bomJc 

But  in  order  to  prove  that  the  prisoner  had  put  the  H^if^^  |.  f„. 
fair  water  into  the  milk ;  that  she  knew  the  nature  of  J**^*!.^^?- 

^  2.  That  ai- 

it,  and  intended  to  murder  her  mistress,  her  own  though  the 
confession  to  Mr.  GUbjfj  a  medical  man  who  attended  ^  Hghtiy 
her,  made  in  the  presence  of  prisoner's  mistress  and  5^™}**?^  ^7 
her  husband,  was  offered  in  evidence.  Mr.  Gilby,  the  first  in- 
on  being  questioned,  swore  that  he  did  not  tell  the  ta^^^^n 
prisoner  that  it  would  be  better  or  worse  for  her  to  ^y  ^>m  »«. 

_  evidence,  it 

tell ;  that  he  used  no  threats  or  promises,  nor  did  should  be 
any  one  else ;    and   it  appeared  before  Mr.  Gilby's  hiTlS^^tes**  ^^ 
arrival  that  the  prisoner  had  not  made  any  confession,  after  proof  by 

,     ,  *  .till  -the  prisoner 

nor  had  any  threats  or  promises  been  held  out  to  her.  that  it  had 
The  learned  Judge  admitted  Mr  Gilbys  statement,  i'^hJ* 

which  was  as  follows  : —  above  in- 

*'  I  asked  her  if  she  had  given  the  woman  anything  3.  Per  Eb|.x 
in  her  milk  ;  she  said  she  had  mixed  fag  water  with  qiertion  for 
the  milk  ;  she  had  put  in  half  a  teacup  full.    I  asked  the  Judge  in 

every  case, 
whether  the 

alleged  words  of  inducement  were  actually  such  as  to  induce  the  prisoner  to  make  a 

confession  of  guilt,  whether  true  or  no. 


«. 


J 
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1848.      her  if  she  was  aware  of  the  nature  of  it;  she  said  she 
Garnbr'b    ^^^^  ^^  ^^®  poison;  she  thought  it  would  kill  the 
Case.       woman  ;  that  she  had  done  it  to  be  released  from  her 
service. " 

A  woman  of  the  name  of  Brampton  was  then  called, 
who  was  also  present  at  the  conversation,  and  she 
swore  that  Mr.  Gfilbj/  told  the  prisoner,  in  the  presence 
of  the  mistress  and  her  husband,  that  it  would  be 
better  for  her  to  speak  the  truth.  She  could  not  tell 
whether  he  told  her  so  before  he  asked  her  what  she 
had  done  ;  but  it  was  before  she  answered. 

The  learned  Judge  then  recalled  Mr.  GUby,  and  in 
answer  to  a  question  put  by  the  learned  Judge,  he 
said, — '*  I  could  not  positively  swear  that  Ixlid  not 
tell  the  prisoner  that  it  would  be  better  for  her  to  tell 
the  truth ;  I  don't  recollect  that  I  did ;  I  can't  say 
positively  what  was  the  first  thing  I  said  tp  her.  I 
believe  I  asked  her  what  she  had  put  into  the  milk. 
It  is  very  likely  I  might  tell  her  it  would  better  for 
her  to  tell  the  truth  ;  Smith  and  his  wife,  the  mistress, 
were  both  present,  and  heard  what  I  said." 

Smith,  who  had  been  examined  as  a  witness,  could 
not  recollect  what  was  said. 

The  counsel  for  the  prisoner  contended,  that  the 
confession  ought  to  be  struck  out  of  the  learned 
Judge's  notes,  and  not  be  submitted  to  the  jury. 

The  following  cases  were  cited ;  7  C.  &  P.  776, 
Spencer's  case.  8  C.  &  P.  733,  Sarah  Taylor's  case. 
2  C.  &  Kirwan,  225,  M.  v.  Laugher. 

After  consulting  with  Lord  Denman,  the  learned 
Judge  declined  to  strike  out  the  evidence  of  the  con- 
fession, and  put  the  whole  to  the  jury,  feeling  that  it 
was  impossible,  after  they  had  heard  the  confession, 
to  expect  that  they  could  weigh  and  ponsider  the 
other  facts  in  the  case  without  reference  to  the  con- 
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fetfsion;  and,  in  truth,  those  other  facts  by  themselves 
would  not  have  warranted  a  conviction. 

The  deposition  of  the  mistress,  which  had  been 
taken  by  a  magistrate  in  the  presence  of  the  prisoner, 
and  which  mistress  was  proved  to  be  incapable  of 
being  removed,  and  to  be  in  a  hopeless  state  under  a 
disease  of  dropsy,  was  then  read,  detailing  the  same 
conversation  between  Mr.  GUbtf  and  the  prisoner,  but 
not  stating  anything  with  regard  to  the  use  of  threats 
or  promises. 

The  jury  found  the  prisoner  guilty.  The  learned 
Judge  requested  the  opinion  of  the  Judges,  whether 
he  was  right  in  the  course  he  had  adopted. 

This  case  was  argued  11th  N'ovembei^  1848,  before 
Pollock  C.  B.,  Patteson  J.,  Maule  J.,  Cresswell  J., 
Erle  J.,  at  the  first  sitting  of  the  Court  created  by 
Stat.  11  &  12  Vict.  c.  78. 

Flowers  for  the  prisoner.  There  are  two  questions 
for  the  Court. 

First.  Did  the  words  used  by  the  medical  man 
convey  such  an  inducement  as  would  prevent  the  con- 
fession from  being  voluntary  ? 

Maule  J. — They  have  been  held  to  be  so  over  and 
over  again. 

Erle  J. — I  think,  in  every  case,  it  is  for  the  Judge 
to  decide  whether  the  words  were  used  in  such  a  man- 
ner, and  under  such  circumstances,  as  to  induce  the 
prisoner  to  make  a  confession  of  guilt,  whether  such  1 
confession  were  true  or  no.  t 

Patteson  J. — I  think,  if  it  had  appeared  in  the  first 
instance  that  the  medical  man  had  used  the  words, 
*'  it  would  be  better  for  her  to  speak  the  truth,"  1  should 
have  excluded  the  evidence  of  a  confession.  The  only 
question  is,  whether,  when  that  evidence  had  been 
properly  admitted,  which  was  the  case  here,  I  ought 
to  have  struck  it  out  of  my  notes,  after  proof  that  the 
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confession  was  not  voluntary.  The  prisoner  was  cer- 
tainly bound  to  shew  that  it  was  not  so;  but  that 
being  proved  by  the  witness  Brampton,  I  think  that 
I  should  have  treated  the  evidence  of  a  confession  as 
though  it  had  been  inadmissible  in  the  first  instance. 

Pollock  C.  B.-— We  are  all  of  opinion  that  the 
conviction  cannot  be  sustained  (a). 


(a)  In  R.  ▼.  Tojflor,  8  C.  &  P.  733  (1839)»  Pattsson  J.,  on  refeiring 
to  R.  V.  Spencer,  7  C.  &  P.  766  (1837),  where  Parks  B.  had  said*  that 
there  was  a  difference  of  opinion  among  the  Judges  whether  a  confession 
made  to  a  person  who  has  no  authoritjr»  after  an  inducement  held  out  hy 
that  person  is  receivable,  said — *'It  is  the  opinion  of  the  Judges  that 
eTidence  of  any  confession  is  receivable,  unless  there  has  been  some 
inducement  held  out  by  some  person  in  authority;"  and  he  held,  the 
prisoner's  mistress  to  be  a  person  in  authority.  In  R.  v.  Laugher,  2  C. 
&  K.  226,  a  confession  made  to  that  other  person,  in  the  presence  of  a 
constable,  after  an  inducement  held  out  by  that  other  person,  was  con- 
sidered by  PoLiiOOK  C.  B.,  to  be  inadmissible,  as  it  was  virtoaUy  the 
same  as  though  the  inducement  had  been  held  out  by  the  constable 
himself. 


1848. 


Money  was 
received  on 
account  of 
his  master  by 
one  clerk 
and  by  him 
handed  over 
in  due  course 
of  business 
to  another 
clerk  (the 
prisoner)  to 
be  delivered 
to  the  master. 
The  prisoner 
frauoulently 
appropriated 
it    Held,  not 
larceny,  but 
embezzle- 
ment. 


REG.  V.  ORLANDO  MASTERS. 

M.  D.  Hill,  Q.  C.  The  Recorder  of  Birmingham 
submitted  for  the  consideration  of  the  learned  Judges 
the  two  following  questions : — 

First.  Whether,  under  the  1 1th  and  12th  Vict. 
chap.  78,  sec.  1  and  2,  questions  of  law  may  be  reserved 
by  Recorders  ? 

Secondly.  Whether  the  conviction  of  Orlando  Mas- 
ters was  a  good  conviction  ? 

As  to  the  first  question.  The  power  to  reserve  is 
not  in  express  terms  given  to  Recorders,  and  it  may 
be  contended  that  the  Courts  of  Quarter  Sessions  men- 
tioned in  the  Act  are  Courts  composed  of  Justices  of 
the  Peace.  On  the  other  hand,  it  may  be  replied, 
that  the  first  section,  when  enumerating  the  Courts  to 
which  the  power  is  given,  uses  the  word  '*  any,"  which 
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would  seem  to  override  the  whole  class  enumerated ,      184S. 
and,  consequently,  to  apply  to  Courts  of  Quarter  Ses-    master^' 
sions;  and  that  the  second  section  enacts,  that  the       Case. 
Court  of  Quarter  Sessions  shall  state  the  case.     In 
boroughs,  this  Court  consists  of  the  Recorder  sitting  as 
the  sole  Judge,  5  &  6  Wm.  4,  c.  76,  s.  105 ;  he  is, 
moreover,  ex  officio^  a  Justice  of  the  Peace,  s.  103. 

It  would  thus  appear  that  borough  sessions  are 
within  the  words  of  the  Act,  and  the  absence  of  any 
express  distinction  between  county  sessions  and 
borough  sessions  might  be  urged  to  shew  that  no  such 
distinction  was  intended.  Indeed  it  would  be  difficult, 
if  not  impossible,  to  find  any  motive  for  withholding  a 
power  from  Recorder's  Courts  which  is  thought  neces- 
sary to  the  due  administration  of  justice  in  Courts 
exercising  a  similar  jurisdiction. 

As  to  the  second  question,  the  case  is  as  follows : — 

Orlando  Masters^  a  clerk  in  the  employment  of 
WUUam  HolUdat/y  was  tried  at  the  Michaelmas  quar- 
ter sessions,  a.  d.  1848,  for  the  borough  o{  Birmingham^ 
on  an  indictment  charging  him  with  embezzling  three 
sums  of  money  received  by  him  for  and  on  account  of 
his  master,  the  prosecutor. 

It  appeared  in  evidence,  that  the  course  of  business 
adopted  by  the  house  was  for  the  customers  to  pay 
monies  into  the  hands  of  certain  persons,  who  paid 
them  over  to  a  superintendent;  he  accounted  with 
the  prisoner,  and  paid  over  such  monies  to  him,  and 
the  prisoner,  in  his  turn,  accounted  with  cashiers, 
and  paid  over  the  monies  to  them,  he  having  no  other 
duty  to  perform  with  respect  to  such  monies  than  to 
keep  an  account  which  might  act  as  a  check  on  the 
superintendent  and  the  cashiers,  their  accounts  being 
in  like  manner  checks  upon  him.  These  four  parties 
to  the  receipt  of  the  monies  are  all  servants  of  the 
prosecutor. 


1 
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1848.  With  respect  to  the  three  suras  in  question,  it  was 

MA8TBB8'    proved  that  they  passed  in  due  course  from  the  cus- 

(^e-       toniers  through  the  hands  of  the  immediate  receivers 

and  the  superintendent  to  the  prisoner,  who  wilfully 

and  fraudulently  retained  them. 

On  behalf  of  the  prisoner  it  was  objected,  on  the 
authority  of  Bex  v.  Murray,  1  Moody's  C.  C.  276, 
that  the  monies  having,  before  they  reached  the 
prisoner,  been  in  the  possession  of  the  prosecutor's 
servants,  did  in  law  pass  to  the  prisoner  from  his 
master,  and  that  consequently  the  charge  of  embezzle- 
ment could  not  be  sustained.  . 

For  the  Crown  it  was  answered,  that  the  prisoner 
having  intercepted  the  monies  in  their  appointed 
course  of  progress  to  the  master,  this  case  was  not 
governed  by  that  of  Hex  v.  Muivray^  where  the  prior 
possession  of  the  master  having  been  as  complete  as  it 
was  intended  to  be,  the  money  might  reasonably  be 
considered  as  passing  from  the  master  to  the  prisoner, 
whereas,  in  the  present  case  it  was  in  course  of  passage 
through  the  prisoner  to  the  master. 

The  Recorder  left  the  case  to  the  jury,  reserving 
the  point. 

The  prisoner  was  convicted  and  sentenced  to  twelve 
months  imprisonment,  with  hard  labour. 

This  case  was  argued  before  Pollock  C.  B,,  Pat- 
TESON  J.,  M AULE  J.,  Cresswell  J.,  Erle  J.,  on  the 
^  11th  of  November,  1848,  at  the  first  sitting  of  the 

Court  created  by  stat.  11  &  12  VkU  c.  78. 

Miller  for  the  prisoner. 

Pollock  C.  B. — ^The  Court  does  not  require  any 
argument  on  the  first  question  reserved. 

Patteson  J. — The  jurisdiction  is  as  plain  as  possible. 
A  Recorder  is  a  justice  of  the  peace,  virtute  officii. 

Miller.  As  to  the  second  point,  it  seems  clear  that 
there   was   no   tortious  taking  by  the  prisoner:  his 
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taking  was  lawful  in  the  first  instance.     His  duty  was       i848. 
to  receive  the  money  and  pass  it  on  to  his  master.  Mastkiw' 

Pollock  C.  B. — The  Court  are  unanimously  of  Case, 
opinion  that  no  further  argument  is  necessary.  This 
case  is  quite  different  from  that  of  R.  v.  Murray^ 
1  Moo.  C.  C.  276.  There  the  case  was  not  within 
the  Stat.  7  &  8  Geo.  4,  c.  29,  s.  47,  because  the  master 
had  had  possession  of  the  money  by  the  hands  of 
another  servant;  and  when  it  was  given  to  the  pri- 
soner by  that  servant  to  be  paid  away  on  acount  of  the 
master,  it  must  be  deemed  in  law  to  have  been  so 
given  to  the  prisoner  by  his  master:  the  fraudulent 
appropriation  of  it  being  thus  a  tortious  taking  in  the 
first  instance,  was  not  embezzlement  but  larceny. 
But  here  the  money  never  reached  the  master  at  all ; 
it  was  stopped  by  the  prisoner  on  its  way  to  him.  The 
original  taking  was  lawful,  and,  therefore  the  fraudu- 
lent appropriation  was  embezzlement. 


REG.  V.  GEORGE  YORK.  i848. 


At  the  general  quarter  sessions  of  the  peace  for  the  ''Notgroilty 
county  of  Norihamptoriy  held  at  Northampton^   on  Swwatd^ 
Wednesday  ihe  18th  day  of  October,  1848,  the  prisoner  b^tifuilt/of 

.  .  •        •  keeping  pos* 

was  tried  upon  an  indictment  which  in  the  first  count  session  of  it 
charged  him  with  feloniously  stealing  one  silver  watch,  o°  reward 
and  in  the  second  count  with  receiving  the  said  watch,  ^^"Jl^®!, 
wellknowing  the  same  to  have  been  stolen.  Theevidence  had  the 
against  the  prisoner  seemed  to  prove  that  he  had  found  ^,^|^  ^  * 
the  watch,  and  had  subsequently  appropriated  it  to  acquittal, 
his  own  use.     It  was  therefore  contended  on  the  part 
of  the  prosecution,  that  if  at  the  time  the  prisoner 
found  the  watch  he  took  possession  of  it  with  a  view 
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1848.  of  stealing  it,  or  if  he  found  the  watch  and  intended 
Y^^^jg  to  detain  and  keep  it  until  a  reward  was  paid  for 
Case.  the  same,  he  was  guilty  of  larceny.  The  jury,  after 
hearing  counsel  on  behalf  of  the  prisoner,  retired  to 
consider  their  verdict,  and  upon  their  return  into 
Court,  delivered  the  following  special  verdict  in 
writing,  the  words  in  italics  having  been  subsequently 
added  by  the  jury  after  explanation  by  the  Court  with 
the  jury, 

*'  Not  guilty  of  stealing  the  watch,  but  guilty  of 
keeping  possession  of  it  in  the  hope  of  reward  from  the 
time  he  first  had  the  watch.** 

The  second  count  was  abandoned  by  the  counsel  for 
the  prosecution,  and  a  verdict  of  ^^  Not  guilty'*  was 
entered  thereon.  The  counsel  for  the  prisoner  then 
moved  the  Court  that  the  prisoner  should  be  forth- 
with dischai^ed,  the  special  verdict  being  one  which 
amounted  in  law  to  a  verdict  of  acquittal. 

The  Court,  after  argument,  decided  that  the  verdict 
amounted  to  a  verdict  of  guilty,  and  the  following 
entry  was  made  in  the  record — ^'  Guilty.  Judgment 
to  be  reserved  until  the  next  sessions,  in  the  mean 
time  a  case  to  be  submitted  to  the  Judges.  The 
prisoner  to  be  admitted  to  bail  himself  in  100/.  and 
one  surety  in  50/.,  conditioned  for  the  appearance  of 
the  said  George  York  to  appear  at  the  next  sessions, 
and  abide  the  judgment  of  the  Court/'  The  prisoner 
with  a  surety  then  in  open  Court,  forthwith  entered 
into  the  required  recognizances  and  was  discharged, 
and  the  facts  of  the  case  were  directed  by  the  Court 
to  be  laid  before  the  Judges  to  determine  whether  the 
opinion  of  the  Court  upon  the  said  finding  of  the 
jury  was  or  was  not  correct. 

This  case  was  argued  on  9th  December^  1848,  in  the 
Exchequer  Chamber,  before  Pollock  C.  B.,  Parke 
B.,  Patteson  J.,  Cresswell  J.,  E.  V.  Williams  J. 
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Flood  for  the  prisoner,  was  not  called  upon  by  the       1818. 

Court.  York's 

Macaulay  was  heard  in  support  of  the  conviction.  Case. 
He  contended  that  the  finding  of  the  jury  ought  not 
to  be  regarded  as  a  special  verdict ;  it  was  in  truth 
an  irregular  statement  of  the  result  of  a  desultory 
colloquy  between  the  Court  and  the  jury  ;  that  the 
words  not  guilty  of  stealing  the  watch  were  mere 
surplusage,  being  inconsistent  with  that  part  of  the 
finding  which  followed ;  that  the  finding,  properly 
stated,  would  be  this,  that  the  prisoner  from  the  first 
held  it  dishonestly,  with  the  intention  of  getting  some- 
thing from  the  rightful  owner ;  and  not  simply  with  a 
view  of  restoring  it. 

Pollock  C.  B. — It  is  submitted  to  us  as  the  finding 
of  the  jury :  if  it  is  irregular  this  Court  cannot  amend 
it. 

Parke  B. — If  a  man  finds  a  thing  can  he  be  guilty 
of  larceny  ? 

Macaulay.  The  jury  do  not  say  that  he  found  it, 
and  even  if  he  had  done  so,  the  facts  of  the  case  seem 
to  bring  it  within  the  qualification  of  the  rule,  that  a 
finding  is  not  such  a  taking  as  amounts  to  larceny. 
In  Merry  v.  Oreen,  7  M.  &  W.  629,  Parke  B.  said 
during  the  argument,  '^  Suppose  a  person  finds  a 
checque  in  the  street,  and  in  the  first  instance  takes  it 
up  merely  to  see  what  it  is :  if  afterwards  he  cashes 
it,  and  appropriates  the  money  to  his  own  use,  that  is 
a  felony,  though  he  is  a  mere  finder  till  he  looks  at 
it."  Here  the  words  '^  from  the  time  he  first  had  the 
watch,"  merely  shew  that  the  dishonest  intent  of 
appropriating  the  watch  and  holding  it  as  his  own  till 
he  could  extort  a  reward  from  the  rightful  owner  was 
the  first  idea  that  occurred  to  his  mind  after  he  took  it 
up :  it  seems  to  come  precisely  within  Baron  Parkers 
dictum. 
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1848.  Pollock  C.  B. — We  cannot  reason  upon  what  the 

Youk'b     J^^y  intended  to  find.     Their  verdict  is  "  not  guilty 

Case.        of  stealing ;*  there  is  no  statement  that  he  feloniously 

took  it.     They  have  absolutely  acquitted  him. 

Parke  B. — It  seems  clear,  taking  the  finding  in 
conjunction  with  the  facts,  that  the  prisoner  cannot  be 
deemed  to  have  committed  the  offence  of  larceny. 

The  rest  of  the  Court  concurred  :  and  it  was  there- 
fore held  that  the  prisoner  ought  not  to  have  been 
convicted. 


1848.  REG.  V.  JAMES  WEBB. 


1.  An  inde-  J<^'^^  Webb  was  indicted  at  the  Clerkenwell  sessions 
cent  expo-      foi*  an  indecent  exposure. 

place  of  pub-  On  the  trial  it  was  proved  by  the  prosecutrix,  that 
actiuUyseen  ^^^  ^^^  taking  care  of  a  public  house,  and  standing 
only  by  one    behind  the  bar,  through  which  was  the  public  passaee 

person,  oo        «  ,  r  r  o 

other  person  from  the  entrance  door  of  the  public  house  to  the  bar 
po8iSo"to  parlour,  that  he  conducted  himself  in  an  ofiensive 
see  it,  is  not   manner,  but  not  amounting:  to  an  indecent  exposure, 

a  common  ,  .,  , 

nniaance.       and  whilst  SO  doing  several  persons  passed  to  and  fro, 

averment  in  ^^^  ^^  ^^^  ^^^  ^"^  ^^^  exposed  his  private  parts  to 
an  indict-  her,  and  thereupon  she  directly  ran  ofi*  and  told  her 
siffhtand       husband.     That  there  was  no  one  in  sight  but  herself 

d^  nof*     ®^  ^^®  *^™^  when  she  saw  his  private  parts  exposed, 
mean  that  B.       Two  points  Were  made  : — 

actnallv  saw  

it,  but  only  FvrsU  That  an  indecent  exposure  in  the  bar  of  a 
K  mS?*  P"^^^^  b^"^^  ^8  "^^  ^"  indictable  ofience. 

had  he 
chanced  to  look. 

3.  Qiuere,  whether  an  averment  in  an  indictment  *'  that  A,  unlawfully,  &c.  did  expose 
and  exhibit,  &c.  in  the  presence  of  £.,  and  divers  others,  &c.  then  and  there  being,  ftc." 
is  sufficient  in  arrest  of  judgment  ? 

4.  The  Court  created  by  stat.  11  &  12  Vict.  c.  78,  has  jurisdiction  in  questions 
arising  on  the  record,  when  reserved  at  the  trial  by  the  Judge. 
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Second.  Assuming  the  place  sufficient,  there  must 
be  more  than  one  person  present  at  the  time  of  the 
exposure,  or  the  offence  is  not  complete. 

The  jury,  under  the  direction  of  the  Chairman, 
found  the  prisoner  guilty,  subject  to  the  opinion  of 
the  Judges  on  the  above  point.  The  judgment  was 
respited. 
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Copy  of  Indictment. 

Middlesex,  The  jurors  for  our  Lady  the  Queen  upon  their  oath 
present,  that  Jamea  iVehhi  l&te  of  the  parish  of  Su  Margaret^  Weai- 
minstett  in  the  county  of  MidcUeaeXo  lahourer,  on  the  second  day  of 
Oetober^  in  the  twelfth  year  of  the  reign  of  our  sovereign  Lady 
Vtetoria^  by  the  grace  of  God  of  the  United  Kingdom  of  Gredt 
Britain  and  Irelandt  Queen,  Defender  of  the  Faith,  with  force  and 
arms  at  the  parish  aforesaid  (a),  a  certain  common  public  place  within  a 
certain  yictualling  alehouse  there  situate,  unlawfully,  wilfully,  pub-' 
licly,  and  indecently  did  expose  and  exhibit  his  private  parts  naked 
and  uncovered  in  the  presence  of  Mary  Ann^  the  wife  of  Edward 
CherriU^  and  of  divers  others  of  the  liege  subjects  of  our  Lady  the 
Queen,  then  and  there  being  for  the  space  of  divers,  to  wit^  ten  minutes, 
to  the  great  damage  and  common  nuisance  of  the  said  Mary  Ann  Cher- 
fill  and  the  said  other  liege  subjects  of  our  said  Lady  the  Queen,  then 
and  there  being,  to  the  great  encouragement  of  indecency  and  immo* 
ndity  and  against  the  peace  of  our  said  Lady  the  Queen  her  crown 
and  dignity* 

This  case  was  argued  on  9th  December^  1848,  before 
Pollock  C.B.,  Parkb  B.,  Pattbson  J.|  Cresbwell  J.^ 
v.  Williams  J.,  in  the  Exchequer  Chamber. 

Clarkson  for  the  prisoner.  In  this  case  either  the 
judgment  must  be  arrested,  because  the  indictment  is 
bad  for  not  alleging  any  indictable  offence,  or  a  verdict 
of  not  guilty  entered,  because  the  indictment,  if  good, 
is  not  supported  by  the  evidence. 

(a)  Sic  in  all  the  copies  furnished     word  ''in/'  and  that  the  omission 
to  the  Judges,  but  it  was  agreed     in  the  copies  was  a  clerical  error, 
that  the  indictment  contained  the 
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1848.  Parke  B. — Doubted  whether  this  Court  was  em- 

WgBB'8      powered  by  stat.  11  &  12  Vict.  e.  78,  to  take  cognizance 
^^«-       of  defects  apparent  on  the  face  of  the  record ;  but  after 
consideration  it  was  held  in  the  affirmative. 

Clarkson.  To  amount  to  a  nuisance  at  common  law, 
the  act  charged  must  have  been  done  in  the  sight  of 
the  public.  In  East's  Pleas  of  the  Crown,  c.  1,  s.  1, 
it  is  laid  down  that  '*  all  scandalous  and  open  breaches 
of  morality  exhibited  in  the  face  of  the  people  are 
indictable  at  common  law  ;  such  as  was  the  conduct  of 
one  who  exposed  himself  naked  to  the  public  view 
from  a  balcony  in  Covent  Garden.''  Sedleys  case, 
1  Sid.  168,  conf.  R.  v.  Crunden,  2  Camp.  89  ;  Hawkins 
PI.  Cr.  Curwood's  ed.,  bk.  1,  ch.  26,  p.  358.  There 
are  two  objections  to  this  indictment.  Firsts  The 
words  "  expose  and  exhibit  in  the  presence  of*'  do 
not  necessarily  mean  *^  shew  to"  the  person  in  whose 
presence  the  exhibition  takes  place  ;,it  might  be  done 
in  the  dark,  or  the  woman's  back  might  be  turned. 
Even  if  '*  exhibit  to"  be  taken  primd  facie  to  mean 
*'  exhibit  in  the  sight  of,"  the  words  **  exhibit  in  the 
presence  of"  are  not  equivalent ;  the  words  "  in  the 
presence  of"  seem  to  imply  something  di£ferent  from 
"  in  the  sight  of,"  the  party  in  whose  presence  it  was 
done  might  be  blind.  Secondly^  It  seems  questionable 
whether  the  averment  that  the  exposure  was  in  *^  a 
certain  common  public  place  within  a  certain  victual- 
ling house,"  imports  such  a  public  exposure  as  amounts 
to  a  nuisance  at  common  law. 

Patt£son  J. — The  nature  of  the  house  may  make 
a  difference  ;  as  where  an  obscene  print  is  exhibited  in 
^shop. 

Clarkson.  Then  as  to  the  evidence.  It  is  stated  in 
the  case  that  the  exposure  was  only  in  the  presence  of 
one  woman  ;  that  no  one  else  was  in  sight.  Therefore 
the  offence  provied  was  not  indictable,  but  summarily 
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punishable  under  the  Vagrant  Act,  5  Geo.  4,  c.  83,       1848. 
8,  6,  which    provides   that   **  every  person   wilfully,  ""^^bbb^ 
openly,  lewdly,  and  obscenely  exposing  his  person  in        Case, 
any  street,  road,  or  public  highway,  or  in  the  view 
thereof,  or  in  any  place  of  puWic  resort,  with  intent  to 
insult  any  female*'  shall  be  summarily  punished.     In 
Watson's  case,  2  Cox  Cr.  Cas.  376,  the  indictment 
contained  two  counts  : — Firsts  Charging  the  offence  to 
I  have  been  committed  in  the  sight  and  to  the  view  of 

one  Lydia  Crickmorcy  only.  Second^  In  the  sight  of 
divers  persons.  It  was  there  held  that  the  second 
count  was  not  proved,  as  there  was  no  evidence  that 
the  alleged  exposure  was  in  the  sight  of  any  persons 
-  other  than  Lydia  Cnckmore — and  that  the  first  count 
was  bad,  on  the  ground  that  exposure  to  one  person 
only  was  not  an  indictable  offence,  whether  that  person 
be  a  female  or  no. 

Prendergast,  contra.  The  indictment  is  sufficient: 
the  words  "  publicly  and  indecently  expose  and  exhibit 
in  the  presence  of,"  in  their  obvious  and  natural  sensci 
mean  *'  expose  to  view." 

Pollock  C.  B. — ^The  argument  on  the  other  side 
might  b^  pushed  to  the  length  that  it  was  necessary  in 
an  indictment  of  this  sort  to  negative  the  supposition 
of  the  person  in  whose  presence  the  exposure  took 
place  being  blind. 

Patteson  J. — ^The  ordinary  form  of  indictments  of 
this  kind  runs  thus — ''  in  the  presence  of  divers  liege 
subjects,  &c.,  then  and  there  being  and  within  sight 
and  view  of  divers  other  liege  subjects,  &c.,  then  and 
there  passing,  &c.,  unlawfully,  &c.,  did  expose  to  the 
view,&c."  Why  should  **to  the  view"  be  omitted  here? 

Prendergast  In  M.  v.  WatsoUj  the  offence  charged 
in  the  first  count  was  not  indictable,  because  it  clearly 
only  amounted  to  a  solicitation  of  chastity,  it  was  not 
indictable  even  though  done  in  a  public  place ;  the 
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indictment  concluded^  "to  the  gr^at  injury  and  cor- 
ruption of  the  morals  of  the  said  Lydia  Crickmore  ;*' 
it  was  not  therefore  an  outrage  upon  the  public  or  a 
violation  of  general  decency,  however  gross  an  offence 
it  might  have  been  against  the  prosecutrix  as  an 
individual.  But  here  it  is  expressly  averred  to  be 
"  to  the  common  nuisance  of  the  said  Mary  Ann 
Cherrill,  and  of  divers  other  liege  subjects  of  our  Lady 
the  Queen." 

Parke  B. — Is  "  divers  others"  sufficient? 

V-  Williams  J.— -An  indictment  against  a  common 
scold  is  well  concluded,  "  to  the  common  nuisance  of 
divers  of  her  Majesty's  liege  subjects." 

Cresswell  J. — An  indictment  for  the  non-repair  of 
a  highway  always  concludes  to  the  common  {nuisance 
of  all  her  Majesty's  liege  subjects  going,  &c.,  along 
the  Queen's  common  highways  aforesaid.  However, 
in  B.  V.  Lloyd^  4  Esp.  199,  Lord  JEllenborough 
seems  to  intimate  that,  if  the  nuisance  there  charged 
had  been  proved  to  have  been  more  extensive, 
it  would  have  been  indictable,  even  though  it  had  not 
amounted  to  a  general  public  nuisance  in  the  ordinary 
sense  of  the  expression.  He  held  that  as  the|!inoise 
there  complained  of  only  affected  two  or  three  stair- 
cases of  Clifford's  Inn^  it  was  not  sufficiently  extensive 
to  support  an  indictment. 

V.  Williams  J. — Referred  to  Hawkins'  Pleas  of  the 
Crown,  bk.  1,  ch.  32,  sec.  5  (a). 


(a)  Hawkins  there  says — '*  Also 
it  hath  been  said,  that  an  indict- 
ment of  a  common  scold,  by  the 
words  *commnnis  rixatrix,'  which 
seem  to  be  precisely  necessary  in 
every  indictment  of  this  kind,  is 
good,  though  it  conclude  '  ad  com- 
mune noeumentum  dii>€rsorum,'  in- 
stead of '  omnium,  Sfc, ;'  perhaps  for 


this  reason,  because  a  common 
scold  cannot  but  be  a  common  nuis- 
ance. And  upon  the  like  ground 
it  seems  that  it  may  probably 
be  argued,  that  an  indictment  for 
laying  logs  in  the  stream  of  a  nayi- 
gable  public  river, '  adnocumentmn 
J.  jS«'  may  be  maintained,  because 
it  cannot  but  be  a  common  nmaance. 
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PrendergasL  The  indictment  in  R.  v.  Crunden^ 
2  Camp.  89,  seems  to  have  been  in  the  same  form  as 
this.  The  defendant  was  charged  with  having  "  in- 
decently exposed  his  person  in  the  presence  of  divers 
of  his  Majesty's  liege  subjects/'  One  instance  is 
sufficient  evidence  to  support  a  conviction  for  keeping 
a  common  bawdy-house ;  so  an  exposure  to  one  person 
is  good  evidence  of  a  general  intention  to  expose  to 
the  public.  If  the  prisoner  had  exhibited  an  indecent 
picture  to  one  person  only  in  a  public  place,  that 
would  clearly  have  been  indictable*  Can  it  be  said 
that  an  indecent  exposure  of  his  person  to  that  same 
party  in  a  public  place  would  not  be  so  ? 

Parke  B.->-The  two  might  be  distinguished  on  the 
same  principle  as  oral  and  written  slander.  The  one 
would  be  transitory,  the  other  permanent. 

Prendergast  As  to  the  evidence :  it  is  clear  that 
the  act  of  the  prisoner  was  not  a  mere  solicitation  of 
chastity,  but  amounted  to  a  public  nuisance.  The 
woman  was  in  a  public  passage  engaged  in  the  regular 
business  of  the  house ;  and  though  it  was  not  proved 
that  any  one  else  was  in  sight,  the  offence  may  be 
committed  though  only  one  person  happened  to  see  it 
done. 

Pollock  C.  B. — The  expression  in  the  case,  "  that 
no  one  but  herself  was  in  sight  at  the  time,"  is  am- 
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And  if  the  lav  be  so  in  this  case, 
why  should  not  afso  an  indictment, 
setting  forth  a  nuisance  to  a  way« 
and  expressly  and  nnezceptionably 
shewing  it  to  be  a  highway,  be 
good,  notwithstanding  it  conclude 
'  m  noeumentum  dwersorum  lige- 
orum,Sfc*  without  saying  'ommtim;' 
for  why  should  such  a  conclusion 
be  more  necessary  in  an  indictment 
for  one  kind  of  nuisance  than  for 
any  other  ?    And  perhaps  the  au^ 


thorities  which  seem  to  contradict 
this  opinion  might  go  upon  this 
reason,  that  in  the  body  of  the  in- 
dictment, it  did  not  appear  with 
sufficient  certainty  whether  the  way 
wherein  the  nuisance  was  alleged 
were  a  highway  or  only  a  private 
way ;  and  therefore  that  it  shall  be 
intended  from  the  conclusion  of  thfr 
indictment  that  it  was  a  private 
way." 
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1848.  biguous  :  in  sight  of  whom  ?  It  probably  means,  that 
^ly^^Bg.g  no  one  else  was  by  at  the  time  in  such  a  position  as 
Ca«e.  to  have  been  able  to  see  it.  **  In  the  sight  and  view" 
of  a  person  merely  means  that  he  might  have  seen  it 
had  he  happened  to  look.  It  was  proved  as  a  fact  that 
the  woman  saw  the  exposure ;  but  on  the  face  of  the 
indictment  it  is  left  in  doubt  whether  even  she  either 
saw  or  could  have  seen  it. 

Parke  B. — In  1830,  a  French  master  was  tried 
before  me  at  York  on  an  indictment,  averring  an 
indecent  exposure,  and  charging  a  common  nuisance. 
It  was  proved  that  he  was  seen  from  an  opposite 
window  by  a  maid  servant,  but  there  was  no  proof  of 
his  having  been  seen  by  any  one  else.  I  thought  the 
exposure  to  the  girl  only  did  not  amount  to  an  indict- 
able offence,  and  directed  the  jury  to  consider  whether 
he  was  in  such  a  position  that  the  passers  by  in  the 
street  could  have  seen  him  had  they  happened  to 
look  ;  if  the  jury  were  of  that  opinion  they  ought  to 
find  him  guilty.  I  thought  it  did  not  depend  on  the 
fact  of  the  passers  by  having  actually  seen  him. 

Clarkson  replied. 

Pollock  C.  B. — I  think  the  conviction  ought  not 
to  have  taken  place.  The  case  is  governed  by  R.  v. 
Watson^  2  Cox  Cr.  Cas.  p.  376.  It  is  not  necessary 
to  decide  whether  this  indictment  is  bad  in  arrest  of 
judgment;  but  it  is^very  desirable  to  adhere  to  the 
known  forms  instead  of  making  experiments  to  see 
with  how  small  amount  of  legal  averment  an  indict- 
ment can  be  sustained.  If  no  more  had  been  averred 
here  than  was  proved  in  It.  v.  Watson^  the  indictment 
would  have  been  bad ;  and  as  the  additional  matter 
here  laid  was  not  proved,  the  indictment,  if  good,  was 
not  supported  by  the  evidence. 

Parke  B. — It  is  not  necessary  to  decide  whether 
the  indictment  could  be  supported  in  arrest  of  judg- 
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ment.  I  incline  to  think  it  might.  **  In  the  presence 
of  Mary  Ann  Cherrill  and  divers  others,"  would  pro- 
bably be  a  sufficient  averment  of  an  exposure  in  their 
sight,  and  the  conclusion  ''divers  others'' might  be 
sufficiently  general.  But  if  you  strike  out  of  this 
indictment  all  that  was  not  proved,  then  there  was 
only  an  exposure  to  one  individual,  which  I  held  not 
to  be  sufficient  in  the  case  tried  before  me  at  York^ 
and  has  lately  been  so  held  by  the  Queen's  Bench  in 
R.  v.  Watson. 

Patteson  J. — I  very  much  doubt  whether  this 
indictment  would  not  be  bad  in  arrest  of  judgment : 
The  words  '*  expose  and  exhibit"  have  no  technical 
meaning  which  would  dispense  with  the  necessity  of 
a  more  particular  averment.  Some  words  ought, 
therefore,  to  have  been  added,  clearly  descriptive  of 
an  indictable  oflFence.  **  In  the  presence  of,"  is  am- 
biguous ;  it  leaves  the  former  words  as  indefinite  as 
they  were.  But,  whether  the  indictment  be  good 
or  no,  the  charge  was  not  proved  :  for  as  the  aver- 
ment respecting  ** divers  others"  was  a  material  aver- 
ment, and  was  not  supported  by  the  evidence,  the 
offence  was  only  proved  to  have  been  committed  in 
the  presence  of  one  person,  which  is  not  sufficient.  I 
adhere  to  the  judgment  in  R.  v.  Watson. 

Cresswell  J,,and  V.  Williams  J.,  doubted  whether 
the  indictment  would  be  maintainable  in  arrest  of  judg- 
ment; and  concurred  with  the  rest  of  the  Court  that 
the  charge  was  not  supported  by  the  evidence. 
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I.  This  case  decides  that  an  in- 
decent ezposore  which  consists  in 
a  iingle  transitory  act  (t.  e>  a  tem- 
porary personal  exposure  as  dis- 
tinguished from  the  exhibition  of 
an  indecent  picture,  &c.)  in  the 
actuai  sight  and  view  of  only  a 
single  person,  though  in  a  place  of 


public  resort,  no  others  being  able 
to  see  it  at  that  time,  is  of  too 
limited  and  transient  a  nature  to 
amount  to  a  common  nuisance  at 
common  law,  and  is  therefore  not 
indictable ;  and  Parks  B.,  ruled 
the  same  with  regard  to  a  like  case 
in  a  public  thoroughfare.    But  the 
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above  casea  do  not  teem  to  decide 
that  a  continuous  personal  exposure 
in  the  actual  ai^rht  and  view  of 
several  persons  simgly  in  succession 
does  not  amount  to  a  common 
nuisance ;  nor  that  such  an  expo- 
sure in  the  sight  and  view  of  several 
persons  singly  in  succession,  even 
had  only  one  of  them  actually  seen 
it,  would  not  be  indictable.  Such  a 
doctrine  was  not  necessary  for  the 
decision  of  either  case,  and  seems 
not  maintainable  on  principle  or 
authority. 

1.  It  seems  difBcult  to  see  any 
reasonable  distinction  between  a 
single  transitory  act  in  the  sight 
and  view  of  divers  at  one  time,  which 
is  a  nuisance  even  though  actually 
seen  only  by  one  person ;  and  a 
contismous  act  in  the  sight  and  view 
of  all  those  same  persons  singly  in 
succession.  The  publicity  is  the 
same;  the  mischief  is  the  same; 
the  animus  of  the  offender  perhaps 
worse.  And  if  each  of  those  per- 
sons in  succession  actually  see  it, 
the  publioity  and  mischief  are  in 
effect  far  greater.  The  only  as- 
signable distinction  between  the 
two  cases  seems  accidental  and  im- 
material, vis. :  that  those  members 
of  the  public  were  not  all  shocked, 
or  ran  the  risk  of  being  shocked  at 
one  and  the  same  time.  But  it  can 
scarcely  be  held  that  public  decency 
will  be  protected  wholesale  but  not 
in  retail. 

2.  This  view  seems  borne  out  by 
the  analogy  of  other  cases  of  nuis- 
ance. An  act  whereby  a  public 
highway,  or  a  navigable  stream  is 
injured  or  obstructed  is  indictable, 
though  it  only  happens  to  affect 
one  person  at  one  time,  or  even 
though  no  person  is  proved  to  have 
been  actually  affected  by  it.  The 
law  does  not  permit  the  public  con- 
venience or  safety  to  be  injured  or 
even  put  in  peril  in  detail,  so  too 


with  regard  to  the  public  health ; 
the  law  extends  to  it  a  measure  of 
protection  similar  in  kind  though 
perhaps  not  equal  in  degree.  A 
baker  or  a  butcher  would  clearly  be 
indictable  for  a  nuisance  at  com- 
mon law,  for  selling  unwholesome 
provisions  to  divers  persona  in  suc- 
cession. So  a  person  with  a  con- 
tagious disorder,  would  scarcely  be 
permitted  with  impunity  to  place 
himself  for  a  length  of  time  in  a 
thoroughfare,  so  as  to  be  only  able 
to  touch  each  single  passer  by  in 
succession ;  and  yet  the  same  man 
be  held  indictable  if  at  noon  he 
stood  ten  minutes  at  Charing  Cross, 
though  only  proved  to  have  actually 
touched  one  passer  by.  If  then  the 
public  convenience,  safety,  and 
health  are  not  with  impunity  to  be 
injured  in  detail,  why  are  the  public 
morals  and  decency  ? 

3.  The  only  sound  principle  on 
which  the  exhibition  of  an  indecent 
print,  &c.  in  the  sight  and  view  of 
one  person  only  in  a  public  place 
is  indictable  as  a  common  nuisance, 
seems  to  be  that  it  has  a  contkmous 
character,  and  may  therefore  out- 
rage or  corrupt  divers  persons  in 
succession,  A  continuous  personal 
exposure  seems  to  be  precisely  the 
same  in  principle. 

4.  If  such  a  continuous  act  be 
not  indictable  m  a  nuisance  at 
common  law,  it  seems  not  to  be 
punishable  at  all,  except  in  two 
cases,  (1.)  Under  the  Vagrant  Act, 
5  Gep.  4,  c.  83,  s.  4,  (quoted  in  the 
text),  where  the  act  is  done  with 
intent  to  insult  any  female.  (2).  Un- 
der Stat.  2  &  3  Vict.  c.  47>  8.  59, 
the  Metropolitan  Police  Act,  where 
the  offender  is  either  drunk  in  the 
street,  or  shocks  the  decency  of  the 
police  in  the  privacy  of  their  station 
house.  That  act  provides  "  that 
every  person  who  shall  be  found 
drunk   in    any    street,    or  public 
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thoromgJ^are  within  the  said  dis- 
trict and  toko  wkUe  dnmk  shaU  be 
gwUHf  qf  any  riotou»  or  Mecent  he» 
hamimr,  and  also  every  person  who 
shall  be  ffuiUy  of  any  violent  or 
imdeeeni  behaviour  in  any  poUoe  eta* 
turn  koueet  shall  be  liable  to  a  penalty 
of  not  more  than  forty  shillings  for 
every  snch  offence,  or  maybe  com- 
mitted if  the  magistrate  before 
whom  he  shall  be  convicted  shall 
think  fit,  instead  of  inflicting  on 
him  any  pecuniary  penalty,  to  the 
house  of  correction  for  any  time  not 
more  than  seven  days/  It  seems» 
therefore,  that  wUkU  the  range  of 
the  Metropolitan  Police  Act,  any 
person,  male  or  female,  might  with 
impunity,  if  sober^  commit  any  act 
of  indecency  in  the  presence  even 
of  a  single  policeman,  not  in  a 
station-house :  or  of  all  the  bishops 
and  judges  one  after  another,  if 
they  happened  to  pass  in  single  suc- 
cession idong  the  street ;  unless  in 
this  last  case  such  offence  is  punish- 
able as  a  common  nuisance.  And 
wUhoui  the  range  of 'the  above  act, 
any  person,  mide  or  female,  might 
it  seems  do  so  with  impunity,  dnmk 
or  tobetf  though  for  the  mere 
drunkenness  he  or  she  might  be 
fined  five  shillings  under  stat.  21 
Jac,  If  c,7» 

5.  The  usual  form  of  indictment 
would  not  meet  the  case  supposed. 
But  quare,  whether  it  would  not 
be  sufficient  to  sUte  <*  That  J.  5., 
&C.,  in  a  certain  public  and  common 
highway,  &c.,  in  the  presence  of 
divers  Hege  subjects  severally  there 
being,  and  within  the  sight  and 
view  of  each  of  them  respectively 
through  and  on  the  said  highway 
severally  passing  during  the  com- 
mittal of  the  said  offence,  unlaw- 
fully, &c.  did  expose  to  the  view  of 
each  of  the  sud  persons  so  seve- 
rally present  and  so  severally  pass- 
ing as  aforesaid,  &c.  &c.  for  a  long 


space  of  time,  to  wit,  the  space  of 
one  hour,"  &c. 

6.  Qnmre,  whether  an  indecent 
exposure,  not  eonOmiouM  in  its  na- 
ture, but  constantly  recurring,  so 
that  within  an  hour  or  two  100 
persons  of  the  male  sex  passing 
along  a  public  thoroughfare  had 
been  annoyed  singly  in  succession, 
is  within  the  principle  of  the  above 
decisions?  It  would  seem  to  be 
so ;  and  to  be  a  case  not  provided 
for  either  by  the  common  or  statute 
law. 

7.  With  regard  to  the  point  de- 
cided in  the  principal  case,  it  seems 
that  the  law  does  not  consider  pub- 
lic decency  to  be  represented  by  one 
person  in  a  pubUc  thorong^are. 
The  presence  of  one  person  only  is 
not  deemed  the  presence  of  the 
public:  and  the  possible  presence 
of  others  is  too  remote  a  possibility 
for  the  law  to  recognise.  But  if 
others  be  actually  present,  even 
though  they  do  not  see  the  offence 
committed,  the  law  recognises  the 
risk  of  their  seeing  it  as  sufficiently 
proximate  to  be  dealt  with  as  a 
reality.  Butin  the  matter  of  public 
convenience  or  sqfety  the  law  treats 
as  a  reality  that  degree  of  possibi- 
lity which  in  the  case  of  decency  it 
regards  as  too  remote.  Hence  an 
obstruction  to  a  public  thorough- 
fare is  deemed  a  common  nuisance, 
though  no  one  has  actually  been 
affected  by  it.  The  law  in  this  in- 
stance regarding  the  possibility  of 
the  presence  of  divers  as  a  suffi- 
cienUy  proximate  possibility  to  be 
treated  as  a  reality.  It  seems  there- 
fore that  the  law,  in  behalf  of  public 
safety  or  convenience  creates  a 
constructive  public,  but  does  not 
do  so  in  behalf  of  public  decency. 

II.  If  this  indictment  be  good  in 
arrest  of  judgment,  qutere,  if  it 
would  have  been  so  on  demurrer  i 
1  Starkie's  Cr.  Pleading,  361,  says. 
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*'  It  seems  to  be  a  general  rale  that 
no  fault  which  would  have  been 
fatal  on  demurrer  can  be  cured  b^ 
the  verdict ;  and  consequently,  that 
any  such  fault  may  be  taken  ad- 
vantage of  by  motion  in  arrest  of 
judgment*  or  by  writ  of  error  if  it 
be  granted."  He  cites  no  autho* 
rities  in  support  of  this  position. 
1  Chitty 's  Or.  Law,  66 1 » says,  **  none 
of  the  Statutes  of  Jeofails  or 
Amendments  extend  to  criminal 
proceedings,  and  /Aer^orff  essential 
defects  in  the  indictment  are  noi» 
as  in  civil  cases,  aided  by  verdict." 
He  cites  the  above  passage  from 
Starkie,  and  filackst  Comm.  4,  ch. 
29,  where  it  is  said,  "  none  of  the 
Statutes  of  Jeofails  for  amendment 
of  errors  extend  to  indictments  on 
proceedings  in  criminal  cases,  and 
therefore  a  defective  indictment  is 
not  aided  by  a  verdict  as  defective 
pleadings  in  civil  cases  are.'' 
Strictly  speaking,  this  passage 
would  only  mean  that  a  defective 
indictment  is  not  aided  qfier  ver- 
diet  5y  the  Statutes  qf  Jeofails. 
But  as  the  learned  commentator 
has  elsewhere  confused  amendment 
by  verdict  at  common  law  with 
amendment  qfter  verdict  by  the 
Statute  of  Jeofa^t  (see  notes  to 
Stennel  v.  Hogg,  1  Wms.  Saunders, 
228  e,  5th  ed.)  it  is  possible  that 
the  above  passage  may  be  an  in- 
stance of  the  same  confusion ;  and 
the  notion  that  there  can  be  no 
aider  by  verdict  in  a  criminal  case 
may  have  thus  crept  into  the  pro- 
fession. In  the  absence  of  any 
decided  cases,  it  seems  difficult  to 
see  on  what  principle  such  a  notion 
can  rest :  or  why  there  is  to  be  any 
such  distinction  between  civil  and 
criminal  pleading.    Why  may  not 


an  ambiguous  averment  in  an  in- 
dictment be  ascertained  by  a  ver- 
dict as  satisfactorily  as  an  ambi- 
guous averment  in  a  declaration? 
If  reason  and  justice  demand  it  in 
the  latter  case,  they  demand  it 
equally  in  the  former,  perhaps  even 
more  imperatively.  The  fact  of  the 
Stat  7  Oeo,  4,  c.  64,  s.  20,  21,  hav- 
ing expressly  debarred  a  prisoner 
from  taking  certain  objections  after 
verdict  which  would  not  be  cured 
by  verdict  at  common  law,  seems 
an  answer  to  the  argument  that 
might  be  adduced  from  the  rule  of 
construing  criminal  proceedings 
mfavoremfntmacUbertatie;  as  the 
Legislature  has  thereby  declared 
that  justice  shall  not  be  defeated  by 
technical  objections,  even  in  cases 
where  the  verdict  as  such  can  have 
had  no  operation  in  removing 
them.  Why  then  should  they  be 
allowed  to  prevail,  where  the  na- 
tural operation  of  the  verdict  is  to 
show  that  they  have  no  foundation 
in  truth,  and  to  remove  the  only 
ground  on  which,  prior  to  the  ver- 
dict, they  could  have  been  sup- 
ported? 

As  to  the  effect  of  stat  7  Qeo-  4, 
c.  64,  ss.  20, 21,  in  curing  defects 
after  verdict,  see  JR.  v.  HarriSf 
7  C.  &  P.  429  2  R.  V.  Caspar,  9  C. 
&  P.  306 ;  JR.  V.  ElUs,  1  Car.  &  M. 
564;  RadcUfe's  case,  2  Moo.  C. 
C.  68  ;  Lennox  and  Pybua^s  case, 
Lewin's  C.  C.  268 ;  R.  v.  Douglas, 
16  L.  J.,  New  Series,  M.  C.  116; 
S.  C.  in  error.  Ibid.  17, 176. 

Since  the  above  note  was  written, 
the  doctrine  that  there  can  be  aider 
by  verdict  in  a  criminal  case  has 
been  established  by  the  judgment 
in  R,  V.  Sarah  Waters,  post,  p.  356. 
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REGINA  V.  JOHN  DISTIN  STEAR.  184«. 


John  Distin  Stear  was  tried  at  the  last  Michaelmas  i.  A.  harbg 
quarter  sessions,  before  W.  C.  Rowe,  Recorder  of  g^fhS?,! 
Plymouth^  on  an  indictment  char&nn&:  him  with  steal-  JMUf«*put8it 
iDg  a  mare,  the  property  of  James  Pugsley^  and  was  £.  tells  A. 
by  the  jury  found  guilty;  the  judgment  was  respited,  k^p^^ir'"* 
subject  to  the  following  case.  ^on«  no 

It  appeared  in  evidence  that  the  prosecutor,  James  orden'c.  not 
Pugsky,  who  lived  in  Jersey,  had  in  March,  1848,  uiu'of  £*" 
delivered  a  horse  and  the  mare  in  question,  to  the  B^^le.   A. 

1         .  *  ^,  .  ,  f.  J   ,  fraudulently 

keeping  of  the  prisoner,  who  was  a  farmer  and  horse  regains  pos- 
dealer,    living    at  Loddeswell,   sixteen    miles    from  ^^m\^1' 
Plymouth,  with  orders  to  do  his  best  to  sell  them,  ceny. 
accordingly,   in   May,  1848,  the  prisoner  sold  the  fects  proved^ 

horse.  furnished 

ample  evi- 

On  the  27th  of  JtiTie,  1848,  the  prosecutor  (who  was  dencetowar- 
himself  examined  as  a  witness,  went  to  Loddeswell  y9\ih  in  finding"'^ 
Richard  Gee  (who  was  also  examined  as  a  witness),  J^g't'^tl**^' 
and  stated  to  the  prisoner  that  he  came  for  the  express  been  deter- 
purpose  of  taking  the  mare  away,  and  that  he  wanted     3,  ^  ft^„. 
his  bill.  •  ^^^^^  t*^ff 

alter  a  mere 

The  prisoner  answered  that  he  had  no  bill  to  give  countermand 
him,  that  all  was  paid  with  the  money  he  the  prisoner  ^thout  a***^ 
had  received   from   the  prosecutor,  and  out  of  the  resumption 

1        1         1  .IIP  i_         1       r  **^  possesaion 

money  that  he  the  prisoner  bad  got  from  the  sale  ot  by  the  bailor, 
the  horse  ;  that  he  had  sold  the  horse  for  seventeen  J^"^^  *  ^"' 
sovereigns,  and  that  after  all  was  paid,  he  had  four- 
teen sovereigns  to  hand  over  to  the  prosecutor ;  he 
added  that  the  mare  had  received  temporary  injury 
from  a  fall,  and  it  appearing  on  examination  that  such 
was  the  case,  the  prosecutor  consented  that  she  should 
remain  with  the  prisoner  a  few  days  longer. 
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1848.  The  next  day  (the  28th  June)^  the  prosecutor,  ia 

g.p^^,j»g  consequence  of  some  information  received  in  the 
^^«'  interval,  went  again,  with  his  brother-in-law,  Thomas 
Sfear  (who  was  also  examined  as  a  witness)  to  the 
house  of  the  prisoner,  who  was  at  that  time  absent, 
whereupon  the  prosecutor  left  Thomas  Stear  there 
with  orders,  on  the  return  of  the  prisoner,  to  demand 
the  mare  and  the  money. 

Upon  the  prisoner's  return  on  the  29th,  Thomas 
Stear  made  this  demand  accordingly,  when  the 
prisoner  refused  to  give  up  the  mare  or  money  to 
him,  but  said  that  he  would  go  and  see  the  prosecutor 
himself  at  Plymouth,  and  thereupon  the  prisoner  rode 
the  mare,  and  Thomas  Stear  rode  in  company  with 
him  to  Plymouth  the  san^e  day. 

At  Plymouth^  the  prisoner,  in  Thomas  Stearns 
presence,  placed  the  mare  at  PorVs  livery  stables,  and 
they  both  then  went  to  seek  the  prosecutor.  On  finding 
him,  Thomas  Stear  stated  in  the  prisoner's  presence, 
that  he,  the  prisoner,  had  stated  that  he  would  not 
deliver  him  the  mare  or  the  money,  but  that  he  would 
go  himself  to  Plymouth.  The  prosecutor,  upon  this, 
told  the  prisoner  that  he  need  not  have  done  so,  as  he, 
the  prosecutor,  had  given  full  power  in  the  matter  to 
Thomas  Stear  the  day  before.  Thomas  Stear  then 
said,  "  the  mare  is  at  Porfs ;"  after  this  they  dined 
together,  and  then  the  prisoner  paid  the  prosecutor 
13/.,  saying  that  he  had  kept  back  1/.  for  vetches  had 
since  the  mare's  illness,  and  that  this  was  all  that  was 
due.  The  prosecutor  then  told  Thomas  Stear  to  take 
the  mare  and  ride  her  to  Mr.  Eliot's,  at  Babland,  who 
was  going  to  keep,  and  eventually  buy,  her. 

Upon  this  the  prisoner  said,  **  Why  not  let  me  take 
the  mare  back  to  Eliot's  myself,  it's  all  in  my  way  ?" 
To  which  the  prosecutor  answered,  '*!  dare  you  ever 
to  put  finger  near  that  mare  again,  Thomas  shall  ride 
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her  to  Mr.  Eliofs,  and  you  may  ride  Thomas*B  horse      1848. 
home,  if  you  please,"  the  prisoner  then  left.  ""smar^ 

Just  after   this,   the   prosecutor  sent  his  nephew,        Case. 
George^  with  orders,  according  to  which  George  went 
to  the  stable  at  Port^s^  where  the  mare  was,  and 
ordered  the  ostler  not  to  let  the  prisoner  have  the  mare, 
as  it  was  his  uncle's. 

The  prosecutor,  in  the  mean  time,  set  out  to  go  on 
board  the  steamer  for  Jersey.  On  his  way  to  the 
quay  the  prisoner  joined  him,  and  again  twice  asked 
to  be  allowed  to  take  the  mare  to  Mr.  Eliot's  himself, 
and  was  again  twice  ordered  by  the  prosecutor,  in  the 
presence  of  Thomas  Stear^  who  accompanied  them, 
never  to  put  finger  near  the  mare  more,  to  which  he 
answered  "  Well."  The  prisoner  then  said,  **  I  am 
short,*'  to  which  the  prosecutor  answered,  "  I  won't 
see  you  short  for  a  crown  piece  to  go  home  with," 
and  gave  him  fire  shillings.     The  prisoner  then  left. 

Thomas  Stear  went  on  with  the  prosecutor,  and  saw 
him  on  board  the  steamer  for  Jersey. 

In  the  meanwhile  the  prisoner,  on  leaving  the 
prosecutor,  met  a  man  named  ElmsUy^  who  had  been 
in  company  with  the  prisoner  and  prosecutor  in  the 
course  of  the  afternoon.  On  so  meeting  Elmsley^  he 
told  him  that  the  prosecutor  and  himself  had  made  it 
all  right,  and  that  the  prosecutor  had  given  him  five 
shillings.  Elmley  (who  was  examined  as  a  witness 
at  the  trial),  then  went  with  the  prisoner  about  five 
o'clock,  P.M.,  to  Port's  stables.  The  ostler  then  told 
the  prisoner  that  a  boy  had  been  there  to  say  that  he^ 
the  ostler,  was  not  to  give  up  the  mare  to  him,  the 
prisoner,  for  she  was  his  uncle's,  to  this  the  prisoner 
answered,  ^*  I  have  just  left  the  party,  it's  all  right 
now,"  and  ordered  out  the  mare,  upon  which  the 
ostler  brought  out  the  mare  and  gave  her  to  the 
prisoner.     The  prisoner  then  paid  for  the  mare's  bait. 
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184S.      and  said  if  any  one  comes  to  inqnire  for  me  say,  **  I 

Stsar's  ®™  S^°^  ^^^^  ^^^  country  a  mile  to  see  a  pony,  and 
Case.  shall  be  back  in  an  hour."  Elmsley  then  said,  "  If  I 
am  to  go  to  the  town's  end  I  will  ride  the  mare." 
The  prisoner  then  handed  the  mare  to  Elmsley y  who 
mounted  and  rode  her  through  the  streets,  the  prisoner 
following  close  by  his  side.  When  they  arrived  at  the 
Modbury  Inn  J  on  the  outskirt  of  the  town,  Elmsley  dis- 
mounted, and  they  stopped  and  drank.  The  prisoner 
then  said,  '^  I  am  off  home,"  got  up  and  rode  the  mare 
away.  The  prisoner  never  returned  to  Port's^  and 
neither  the  ostler  nor  Elmsley  saw  him  again  until  he 
was  in  custody.  On  his  road  home  to  Loddeswell  on 
his  being  asked  by  Richard  Gee  aforesaid,  whom  he 
accidentally  met,  '*  How's  this  that  you  have  got  the 
mare  back?"  The  prisoner  answered,  "I  have  seen 
Mr.  Pugsley^  and  settled  to  take  her  back  again." 

Thomas  Stear,  after  seeing  prosecutor  on  board  the 
steamer  for  Jersey ^  went  to  Porfs,  and  found  the  mare 
gone.  On  further  inquiry,  he  subsequently,  (on  the 
7th  July\  went  to  the  prisoner's  house  and  demanded 
the  mare,  when  the  prisoner  said  that  he  had  sold 
her,  upon  which  a  warrant  was  applied  for,  and  the 
'prisoner  apprehended. 

It  appeared  further  in  evidence  that  the  prisoner's 
brother,  William^  had  sold  the  mare  as  early  as  the 
3rd  of  July^  to  a  Mr.  Biekford^  with  the  prisoner's 
assent,  the  prisoner  stating  to  Mr.  Bickford  that  he 
himself  had  previously  sold  the  mare  to  his  said 
brother. 

During  the  whole  of  these  proceedings,  as  it  appeared 
in  evidence,  the  prisoner  never  set  up  any  claim  of 
'  lien  for  the  keep  or  for  attendance  on  the  mare,  neither 

did  he  ever  allege  that  he  had  any  pecuniary  demand 
of  any  sort  against  the  prosecutor,  until  he  appeared 
in  custody  by  the  magistrates. 
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At  tbe  trial  no  evidence  was  tendered,  on  the  part      1848. 
of  the  prisoner,  of  any  such  debt  or  demand.  ~STBArt~ 

At  the  close  of  the  case  for  the  prosecution,  it  was       Cwe. 
contended  for  the  prisoner,  on  the  authority  of  S.  ▼• 
Smith,    1  Moody's  C.  C.    473,  and    R.  v.    Banks, 
Russell  &  Ryan,  441,  that  there  was  no  case  of  felony 
to  go  to  the  jury. 

I,  however,  was  of  opinion  that  the  present  case  was 
distinguishable  from  the  cases  cited,  and  that,  although 
there  was  clearly  no  felonious  intention  on  the  part 
of  the  prisoner,  at  the  time  when  he  first  got  possession 
of  the  mare,  by  virtue  of  the  original  bailment  in 
March,  still,  as  that  bailment  was  determined  before 
the  prisoner  took  the  mare  away  from  Port^s,  that  it 
was  for  the  jury  to  say,  regard  being  had  to  all  the 
circumstances  of  the  case,  with  what  intention  the 
prisoner  so  took  the  mare  away  on  the  29th  of  June. 

The  jury  having  found  the  prisoner  guilty,  the 
judgment  was  respited,  the  prisoner  being  in  the 
meantime  liberated  on  recognizances. 

The  opinion  of  the  Judges,  therefore,  is  now  respect- 
fully requested,  as  to  whether  the  prisoner  was  rightly 
convicted. 

This  case  was  argued  on  the  9th  Dec.  1848,  in  the 
Exchequer  Chamber,  before  Pollock  C.  B.,  Parke  B<, 
Patteson  J.,  Cresswbll  J.,  and  V.  Williams,  J. 

Greenwood  for  the  prisoner. 

Cresswell  J. — The  question  reserved  is— was  the 
prisoner  rightly  convicted  ?    What  does  that  mean  ? 

Parke  B. — What's  the  doubt  ?  that  the  facts  don't 
constitute  felony  ? 

Pollock  C.  B.^— It  seems  a  mere  question  for  the 
jury.  There  is  no  point  of  law  reserved.  If  you  can 
make  out  that  the  prisoner  continued  in  possession  of 
the  mare  from  the  original  bailment  till  the  time  of 
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1848.       the  sale,  he  is  not  guilty  of  felony  ;  his  act  would  be 

SnAR'B      ^°'y  ^  breach  of  trust. 
Case.  Greenwood.   Bailment  means  delivery  to  and  posses- 

sion by  a  party  for  a  special  purpose.  If  the  purpose 
is  accomplished,  but  the  possession  still  continues,  the 
bailment  is  not  determined.  Here  the  possession  con- 
structively still  remained  in  the  prisoner.  No  distinc- 
tion can  be  made,  between  the  three  cases,  of  the 
determination  of  the  bailment  by  the  accomplishment 
of  the  object,  as  in  R.  v.  Banks^  R.  R.,  G.  C.  441 ;  the 
determination  of  it  by  a  notice  of  countermand^  as 
here ;  and  the  determination  of  it  by  lapse  of  time,  as 
where  goods  are  given  to  A*  to  be  sold,  but  if  not  sold 
at  the  end  of  the  week  to  be  restored ;  the  goods  are 
not  sold  then,  and  A,  appropriates  them  to  his  own 
use.  In  none  of  these  cases  would  the  act  of  appro- 
priation by  the  bailee  be  larceny.  {R.  v.  Goadbody^ 
8  C.  &  P.  665,  was  cited). 

Patteson  J. — In  R,  v.  Banks^  R  &  R.,  C.  C,  441, 
a  horse  had  been  bailed  to  the  prisoner  for  a  particular 
purpose ;  the  purpose  was  at  an  end ;  the  prisoner 
then  sold  the  horse ;  and  it  was  held  no  felony,  be- 
cause the  actual  possession  had  never  been  out  of  the 
prisoner.  Here  the  only  question  is,  was  there  evi- 
dence for  the  jury,  that  the  possession  had  ceased  to 
be  the  possession  of  the  prisoner  ?  When  the  prose- 
cutor told  him,  ''  never  to  put  finger  near  the  mare 
more,"  he  said,  '*  well."  So  he  seems  to  have  assented 
to  the  determination  of  the  bailment  at  that  time. 

Cresswell  J.-^The  prosecutor  sent  his  nephew  to 
tell  the  ostler  not  to  let  the  prisoner  have  the  mare^  as 
it  was  his  uncle's  ;  and  the  boy  did  so :  and  the  pri- 

'  soner  would  not  have  been  able  to  regain  possession  of 

the  mare,  if  he  had  not  told  a  falsehood  for  that  pur- 
pose. The  law  is  clear ;  and  how  can  it  be  said,  that 
the  verdict  is  not  correct  on  the  facts  ? 


CROWN  CASES  RESERVED.  355 

Pollock  C.  B. — ^The  point  of  law  reserved,  if  any,       IWS. 
is  this :  was  there  any  evidence  to  go  to  the  jury,  that     stear's 
the  bailment  had  been  determined  ?     I  think  there       ^^«- 
was  ample  evidence  of  that  fact ;  and,  if  so,  the  pri- 
soner seems  to  have  been  rightly  convicted. 

Parke  B. — If  there  had  been  merely  a  counter- 
mand, and  no  resumption  of  possession,  there  would 
have  been  no  larceny ;  because  (as  was  suggested  in 
argument  by  V.  Williams  J.)  trespass  would  not  have 
lain,  but  only  trover ;  and  to  support  an  indictment 
for  larceny,  the  prosecutor  must  have  such  possession 
as  would  entitle  him  to  bring  trespass ;  which  he  would 
not  have,  unless  the  bailment  were  determined.  But 
here  the  horse  was  in  the  possession  of  a  third  person : 
there  was  no  actual  possession  by  the  prisoner:  the 
question,  therefore,  is,  was  the  bailment  determined 
with  the  assent  of  the  prisoner  ?  I  think  there  is  evi- 
dence for  the  jury,  that  the  mare  was  at  Porfs^  by 
consent  of  both  parties,  for  the  use  of  the  prosecutor. 
The  prisoner,  not  having  the  actual  possession,  nor 
having  any  right  to  it,  regained  possession  by  a  false 
story.  He  thus  became  a  trespasser,  and  his  act  was 
a  larceny. 

Pattbson  J. — The  only  question  is,  was  there  evi- 
dence that  Part  became  the  agent  of  the  prosecutor, 
and  that  the  prisoner  took  it  out  of  his  possession 
feloniously?  1  think  that  the  facts  show  that  there 
was. 

Cresswbll  J.,  and  V.  Williams  J.,  concurred* 


SB 
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184«.  THE  QUEEN  v.  SARAH  WATERS. 


Prisoner  The  prisoner  was  tried  before  Mr.  Baron  Rolfe,  at 
charged  in     ^jj^  December  session  of  the  Central  Criminal  Court, 

first  count,  ' 

"  that  she  in  A.D.  1848,  on  a  charge  of  murder. 
^i^^mu      The  first  count  of  the  indictment  charged  that  the 
female  cWd    prJ^ner,  •Mn  and  upon  a  certain  in&nt  female  child, 
body  of  her     bom  of  the  bodv  of  her,  the  said  Sarah  Waters j  and 

4lk  'A  G   TIT 

md^qftelida^  of  tender  age,  to  wit,  of  about  the  age  of  two  days, 
aqe,  to  wit,  t^  ^^jj  jjqj  named/'  feloniously  and  of  her  malice  afore- 

about  the  age     ,,•.,-  ,  j   •      r 

qftv}o  days,  thought  did  make  an  assault,  and  it  then  went  on  to 
named,"  feio-  c^J^ge  that  she  causcd  the  child  to  take  poison,  and  so 
niousiymade  murdered  her. 

an  assault, 

&c.,  and  The  second  count  of  the  indictment  was  as  follows : 

SkiTpoiwn,  — ^^^  *^^  jurors  aforesaid,  upon  their  oath  aforesaid, 

andsomur-  do  further  present  that  the  said  Sarah  Waters  after- 

in  second  wards,  to  wit,  on  the  day  aforesaid,  and  in  the  year 

thesaid's^*  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid, 

in  and  upon  in  the  county  aforesaid,  and  within  the  jurisdiction 

fantfemak  of  the  Said  Court,  in  and  upon  the  said  infant  female 

IfOelJrif  ^^^^^'  ^  ^^^°  ^^  *^  ''^^^y  ^^  ^^^  **^®  ^^^  Sarah 
her  the  said     Waters^  and  not  named  as  aforesaid,  in  the  peace  of 

5.  W.  and 
not  named  tM 

aforesaid,  &c.  UUmknuitf  did  make  an  assault,  and  that  aha,  the  said  S,  IF.,  the  said  infant 
female  child  in  and  upon  a  heap  of  ashes,  &c.  wilfully,  &c.  did  cast,  &c.,  and  did  then 
and  there  leave  the  said  infant  female  child,  &c.  in  the  open  air,  &c.  exposed  to  the  cold 
air,  &c.,  of  which  said  exposure  and  of  the  chilling  thereby  caused,  the  said  infant  female 
child  then  and  there  diea,  and  so,  &c. 

Held,  1.  That  there  is  a  difference  between  en  indictment  which  is  bad  for  charging 
an  act  which  as  laid  is  no  crime,  and  an  indictment  which  is  bad  for  charging  a  crime 
defectivehr.  The  latter  may  be  aided  by  verdict,  the  former  cannot  2.  That  &e  words 
"  said  infant  female  child  so  bom  of  the  body  of  her  the  said  8.  W"  did  not  incor- 
porate by  reference  the  description  of  the  chila  given  in  the  first  count,  tfig.  that  it  was 
of  tender  age.  3.  That  the  second  count  was,  therefore,  defective  in  not  shewing  that  the 
child  wasable  to  take  care  of  itself.  4.  That  had  the  act  of  .the  prisoner  charged  in  that 
count  be^  a  nonfeasance,  the  indictment  would  have  been  bad  after  verdict.  5.  That  as 
it  was  a  misfeasance,  and  the  death  of  the  child  was  alleged  to  have  been  caused  thereby, 
the  defective  statement  in  the  indictment  must  be  taken  to  be  supplied  by  the  verdict. 

6.  *'  Not  named,"  is  a  sufiicient  description  of  the  child ;  "  not  baptised,"  would  be 
insufiScient.  7*  Queere,  whether  an  averment  that  a  child  is  of  tender  age  imports  an 
inability  in  the  child  to  take  care  of  itself? 
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God  and  our  said  Lady  the  Queen,  then  and  there      1848. 
being  feloniously,  wilfully,  and  of  her  malice  afore-    waters' 
thought,  did  make  an  assault     And  that  the  said       Case. 
Sarah  Waters  with  both  her  hands  the  said  infant 
female  child,  in  and  upon  a  certain  heap  of  dust  and 
ashes,  there  situate  and  being  in  the  open  air,  there 
feloniously,  wilfully,  and  of  her  malice  aforethought, 
did  cast  and  throw ;  and  that  the  said  Sarah  Waters 
feloniously,  wilfully,  and  of  her  malice  aforethought, 
did  then  and  there  leave  the  said  infant  female  child 
in  and  upon  the  said  heap  of  dust  and  ashes  in  the 
open  air,  there,  as  aforesaid,  exposed  to  the  cold  air 
for  a  long  space  of  time,  to  wit,  for  the  space  of  twelve 
hours,  by  means  of  which  said  exposure  (a)  to  the  cold 
air,  as  aforesaid,  the  said  infant  female  child  became 
mortally  chilled,  benumbed,  and  frozen  in  her  body, 
of  whichkSaid  exposure  to  the  cold  air,  and  of  the 
mortal  chilling,  benumbing,  and  freezing  in  her  body 
thereby  occasioned,  the  said  infant  female  child  then 
and  there  died;  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  said   Sarah 
Waters  the  said  infant  female  child,  in  manner  and 
form  last  aforesaid,  feloniously,  wilfully,  and  of  her 
malice  aforethought,  did  kill  and  murder,  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

The  prisoner  was  also  charged,  on  the  coroner's 
inquisition,  as  follows : — 

That  Sarah  Waters^  late  of  the  parish  of  St.  Mary, 
WhitechapeU  in  the  county  of  Middlesex^  on  the  2l8ft 
day  of  November^  in  the  year  aforesaid,  at  the  parish 
last  aforesaid,  in  the  county  aforesaid,  the  said  female 
child  from  her  body,  by  the  providence  of  God,  did 


(fl)  Conf.,  JR.  V.  Bidle^t  2  Campb.      dictum  of  Lawrence,  3.,  respectinf^ 
653,  quare,  the  souadness  of  the     the  effect  of  the  word  "  exposed.^ 

c  c  2 
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1848.      bring  forth  alive ;  and  that  the  said  Sarah  Waters^  not 
.  Waters'    having  the  fear  of  God  before  her  eyes,  but  being 

^^'"®-  moved  and  seduced  by  the  instigation  of  the  Devil, 
afterwards,  to  wit,  on  the  22nd  day  of  Nmemhery  in 
the  year  aforesaid,  at  the  said  parish  of  St.  George^ 
Hanover  Square^  in  the  said  liberty  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  Cen- 
tral Criminal  Court,  in  and  upon  the  said  female 
child  so  alive,  and  in  the  peace  of  God  and  of  our  said 
Lady  the  Queen,  then  and  there  being,  feloniously, 
wilfully,  and  of  her  malice  aforethought,  did  make 
an  assault ;  and  that  the  said  Sarah  Waters j  the  said 
female  child  so  being  alive,  then  and  there  did  take  and 
carry  to  a  certain  dung-hole,  in  a  certain  mews  there 
situate,  and  the  said  female  child,  so  being  alive,  then 
and  there  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, in  the  said  dung-hole  did  hide,  secrete,  and 
conceal,  and  the  said  female  child,  so  being  alive,  and 
so  being  hidden,  secreted,  and  concealed,  she,  the  said 
Sarah  Waters^  then  and  there  feloniously,  wilfully, 
and  of  her  malice  aforethought,  did  desert  and  leave 
exposed  to  the  inclemency  of  the  weather,  and  the 
said  female  child,  so  being  alive^  and  so  being  hidden, 
secreted,  and  concealed,  to  nourish,  sustain,  and  sup- 
port, she,  the  said  Sarah  Waten^  feloniously,  wilfully, 
and  of  her  malice  aforethought,  did  then  and  there 
wholly  neglect  and  refuse.  By  means  of  which  said 
hiding,  secreting,  concealing,  and  deserting,  and  leavi- 
ing  exposed  to  the  inclemency  of  the  weather,  of  the 
said  female  child  by  the  said  Sarah  Waters^  and  also, 
by  reason  of  the  said  neglect  and  refusal  of  the  said 
Sarah  Waters  the  said  female  child  to  nourish,  sus- 
tain,, and  support,  the  said  female  child  then  and  there 
instantly  died.  And  so  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say,  that  the  said  Sarah 
Waters^  her  the  said  female  child,  in  manner  and  form 
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aforesaid,  feloniously,  wilfully,  and  of  her  malice  afore*      1848. 
thought,  did  kill  and  murder  against  the  peace  of  our    waters' 
said  Lady  the  Queen,  her  crown  and  dignity.  ^®^ 

At  the  trial  the  jury  found  the  prisoner  guilty  of 
manslaughter,  on  the  second  count  only  of  the  indict- 
ment, and  also  on  the  coroner's  inquisition. 

A  motion  was  made,  in  arrest  of  judgment,  on  t)ie 
ground  that  the  second  count  of  the  indictment  stated 
no  crime ;  that  the  age  being  laid  under  a  videlicety  it 
was  consistent  with  all  which  is  stated  in  the  count,  that 
the  child  might  be  of  the  age  of  twenty  years,  and 
capable  of  taking  care  of  herself,  and  so  able  to  have 
prevented  the  ill  effects  of  the  exposure,  which  is  the 
sole  cause  of  death  alleged. 

The  learned  Baron  thought  the  objection  good,  and 
did  not  think  it  safe  to  rely  on  the  coroner's  inquisi- 
tion, because  the  name  of  the  child  is  not  there  stated, 
nor  any  reason  given  for  its  omission,  and  even  in  the 
indictment  it  seemed  to  him  doubtful,  whether  the 
statement  that  the  child  had  not  been  named  was 
sufficient  to  dispense  with  the  statement  of  its  name, 
for  there  was  nothing  to  shew  that  it  might  not  have 
acquired  a  name  by  reputation. 

As  to  the  necessity  of  stating  the  name  see  Meg.  v. 
Bissj  2  Moo.  C.  C.  93,  and  jReg.  v.  Stroud,  2  Moo. 
C.  C.  270. 

The  learned  Baron  requested  the  opinion  of  the 
Judges  whether  either  the  second  count  of  the  indict- 
ment, or  the  coroner's  inquisition,  were  sufficient  to 
warrant  a  judgment  for  manslaughter. 

On  20th  January^  1849,  the  case  was  argued  before 
Lord  D£NMAN  C.  J.,  Parke  B.,  Alderson  B.,  Colt- 
man  J.,  Coleridge  J. 

Clerkf  for  the  Crown.  (The  arguments  are  fully 
given  in  the  judgment.  R.  v.  WilliSj  I  Den.C.  C.  80, 
was  cited.     It  was  also  said,  that  in  the  indictment 
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1848.  the  prisoner  was  averred  to  be  a  single  woman,  though 
Waters*  *^^'®  «iverment  did  not  appear  in  the  case  as  stated  to 
Case.       the  Court). 

Afterwards,  on  80th  January^  1849,  Pollock 
C.  B.,  Parke  B.,  Aldersok  B.,  Rolfb  B.,  Platt  B. 
being  present,  Parke  B.,  after  stating  the  facts  of  the 
case,  read  out  the  following  judgment. 

If  the  second  count  of  the  indictment  had  charged 
the  prisoner  with  causing  the  death  of  the  deceased 
by  a  mere  nonfeasance — the  neglect  of  her  maternal 
duty  towards  her  child,  it  would  have  been  bad; 
because  the  indictment  ought  to  have  stated  the  child 
to  be  of  such  an  age,  or  in  such  a  situation  as  to  be 
unable  to  take  care  of  itself.  Supposing  an  aver- 
ment that  the  child  was  of  tender  years  would  have 
imported  such  an  inability,  there  is  no  averment  in 
this  count  that  the  child  was  of  tender  years,  for  the 
reference  in  the  commencement  of  it  to  the  first  count 
does  not  import  that  description.  It  contains  no 
more  than  an  averment,  that  the  child  was  an  infant 
^  female,  born  of  the  prisoner's  body  and  not  named. 
(See  opinion  of  Mr.  Justice  Patteson^  Meg.  v.  Martin^ 
6  C.  &  P.  217)  (a). 

But  this  count  charges  the  prisoner  with  a  mis- 
feasance, a  wrongful  act  in  assaulting  the  child,  and 
casting  and  throwing  her  on  a  dust  heap,  and  if  the 
death  of  the  child  is  traced  to  this  act,  the  offence  of 
manslaughter  is  complete. 

Is  it  then  traced  to  this  wrongful  act  ? 

It  is  alleged   that  the  prisoner  having  cast  and 


(a)  There  the   first  count  de-  that  the  second  count  ought  to 

scribed  the  child  as  E.  R.,  an  in-  have  contained  an  express  aver- 

fant  above  the  age  of  ten  and  under  ment  that  the  said  E.  R,  was  "  then 

the  age  of  twelve  years ;  the  second  and  there  above  the  age  of  ten 

count  merely  described  her  as  "  the  years  and  under  the  age  of  twelve 

said  E,  R."     Pattbson  J.  held  years." 
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thrown  the  deceased  on  the  heap  of  duBt,  left  her 
there,  that  is,  permitted  her  to  continue  there,  exposed 
to  the  cold  air,  by  means  of  which  exposure  she  was 
benumbed  and  died. 

The  exposure  therefore  is  charged  against  the 
prisoner,  and  the  death  is  attributed  to  the  exposure. 

It  is  not  expressly  averred  in  this  case,  that  the 
child  was  of  such  tender  years,  or  so  feeble  that  she 
could  not  walk  away  and  take  care  of  herself — but 
that  is  implied,  for  if  she  had  been  sufficiently  old,  or 
strong  to  do  so,  the  death  would  not  have  arisen  from 
the  exposure  by  the  prisoner,  but  from  the  act  of  the 
child  in  not  walking  away  and  taking  care  of  herself. 
Thus,  it  is  established,  that  if,  in  an  action  on  the 
case,  a  neglect  is  charged  against  the  defendant,  by 
reason  whereof  the  plaintiff  had  sustained  damage,  the 
ijuestion,  whether  the  plaintiff  could  have  avoided  that 
damage  by  the  exercise  of  ordinary  care,  is  always 
open  on  not  guilty,  and  after  verdict,  it  is  presumed 
that  the  jury  have  found  the  fact  of  the  neglect,  and 
also  found  that  the  consequential  damage  was  not 
caused  by  the  want  of  ordinary  care  in  the  plaintiff  (a). 
Bridge  v.  Grand  Junction  Railway  Company,  3  M.  & 
W.  248;  Goldthorpe  v.  Hardman,  13  M.  &  W. 
37T  (b). 


1848. 

Waters* 
CaBe. 


(a)  As  to  aider  by  verdict  in  cri- 
minal cases,  see  Editor's  note  to 
JR.  T.  Webb,  ante,  p.  338. 

(b)  See  also  Lynch  v.  Ntardiny  1 
Q.  B.  38,  where,  perhaps,  f^ss 
negligence  and  wilful  mischief  are 
considered  as  too  nearly  identical ; 
for  if  the  defendant  (as  is  there  in- 
timated) had  been  guilty  of  gross 
negligence,  and  "  it  is  impossible 
to  trace  a  boundary  line  between 
that  and  wilful  mischief,"  he  would 
not  only  have  been  liable  in  da- 
mages, but  also  crimmalfy.    The 


distinction  seems  to  be  that  gross 
negligence  is  only  evidence  of  wil- 
ful mischief.  They  differ  as  the 
proof  of  a  matter  from  the  matter 
to  be  proved.  A  curious  instance 
of  the  gradual  substitution  of  the 
proof  of  a  matter  for  the  matter  to 
be  proved  4>ccurs  in  the  cases 
where  the  bonajidea  of  a  transferee 
of  a  negotiable  instrument  has 
come  in  question.  Imprudence 
came  at  length  to  be  holden  equi- 
valent to  mala  fides,  till  at  length 
the  extravagance  of  the  doctrine 
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In  this  case  the  jary  could  not  have  found  the 
prisoner  guilty,  without  actually  negativing  the  power 
of  the  child  to  take  care  of  herself,  and  so  to  escape  the 
consequences  of  the  unlawful  act  of  the  prisoner ;  and 
consequently  after  verdict  that  fact  must  be  implied. 

I  think  therefore  that  the  count  is  good  in  this 
respect. 

A  doubt  occurred  to  the  learned  Judge,  whether  the 
description  of  the  child  as  being  ^'  not  named,''  was 
sufficient.  "Not  baptized"  would  not  have  been 
enough,  but  ''  not  named,"  which  means  that  she  had 
acquired  no  name  either  by  baptism  or  usage,  appears 
to  be  quite  sufficient  (a). 


brought  about  its  own  correction. 
(See  1  Smith's  Leading  Cases, 
notes  to  Miller  v.  Race).  Another 
curious  instance  of  the  above  pro- 
cess is  the  ability  to  read  becoming 
equivalent  to  holy  orders,  and  so 
excusing  a  capital  felony.  (See 
Blackst.  Comm.  vol.  4,  ch.  28, 
Ben^  of  Clergy),  Evidence  of  a 
receipt  is  sometimes  confounded 
with  the  instrument  called  a  re- 
ceipt. {WesfscBAe,  1  Den.  C.  C. 
268). 

(a)  The  principal  case  was  argued 
on  the  supposition  that  the  child  was 
legitimate,  the  contrary  not  appear- 
ing in  the  case  as  stated  to  the 
Court.  In  JR.  v.  Biss,  2  Moo.  C.  C.  93, 
the  child  appeared  on  the  record  to 
be  legitimate.  Therefore  these  two 
cases  seem  to  shew  that  there  is  a 
legal  presumption  that  a  legitimate 
child  has  a  name ;  and  that  as  an  in- 
dictment must  set  forth  the  offence 
with  the  greatest  attainable  cer- 
tainty, it  must  allege  either  (l)  the 
name,  or  (2)  that  its  name  is  un- 
known, or  (3)  that  it  is  not  named. 
R,  v.  Willis,  supra,  p.  80,  seems 
to  shew  that  there  is  no  such  pre- 
sumption in  the  case  of  an  illegiti- 


mate child ;  therefore  in  such  a  case 
none  of  those  three  averments  is 
required. 

The  law  respecting  names  seems 
obscure  and  unsettled.  In  the  case 
of  a  legitimate  child,  the  surname  of 
its  parents  appears  to  attach  at  the 
birth  as  a  sort  of  legal  incident  of 
its  legitimate  existence ;  and  there- 
fore a  legitimate  person  is  always 
presumed  to  have  a  surname. 
(Co.  Ldtt.  3  (6),  Sullivan  v.  SuUivan, 
2  Consist.  Rep.  252).  But  there 
seems  to  be  no  such  presumption 
respecting  a  Christian  or  acquired 
name  till  a  week  or  fortnight  after 
its  birth.  The  Rubric  directs 
parents  "  not  to  defer  the  baptism 
of  their  infants  longer  than  the 
first  or  second  Sunday  next  after 
their  birth,  or  other  holiday  falling 
between,  unless  upon  a  great  and 
reasonable  cause,  to  be  approved  by 
the  curate."  (1  Phillimore's  Burns' 
Eccl.  Law  109).  Parents  would 
probably  be  presumed  to  act  in 
conformity  with  the  Rubric,  and 
therefore  to  have  given  their  children 
a  baptismal  name  when  a  fortnight 
old.  But  under  that  age  the  pre- 
sumption would  manifestly  be  the 
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Other  way,  not  only  with  regard  to 
a  name  given  in  baptism,  but  to 
one  given  by  reputation ;  therefore 
during  that  period,  it  seems  that  a 
legitimate  child  is  presumed  only 
to  have  a  surname. 

In  the  case  of  an  iOeffitimate 
child,  no  surname  seems  to  attach 
to  it  from  its  birth  by  operation  of 
law.  {Co.  UtU 3 (jb),SuUivan T.Sul- 
livan, 2  Consist.  Rep.  262),  pro- 
bably owing  to  the  doctrine  that  it 
is  ftuUius  fiUus,  or  Jilia,  which  can 
only  mean  that  it  is  the  offspring  of 
no  person  known,  and  therefore  no 
known  iumame  can  attach  to  it  from 
its  birth.  But  as  the  law  seems  to  pre- 
sume that  every  adult  person  legiti- 
mate or  illegitimate  has  some  name, 
( Wak^ld  V.  Wakefield,  1  Ck>nsi6t. 
Rep.  403 ;  S.C.  1  Phillimore's  Rep., 
note,  p.  140),  and  as  the  directions 
in  the  Rubric  apply  to  illegitimate 
as  well  as  legitimate  persons,  it 
seems  that  an  illegitimate  infant 
above  a  fortnight  old  would  be  pre* 
sumed  to  have  a  Christian  name 
at  all  events,  though  no  surname. 

It  seems,  therefore,  that  in  an 
indictment  for  the  murder,  &c.  of 
an  infant,  legitimate  or  illegitimate, 
if  there  be  no  averment  that  the 
child  is  more  than  a  fortnight  old, 
there  need  be  no  averment  respect- 
ing its  name.  If  on  the  other  hand 
it  appears  on  the  record  that  the 
child  is  more  than  a  fortnight  old, 
then  the  indictment  should  state 
either,  (1),  its  name,  t.  e.  the 
Christian  and  surname  in  the  case 
of  a  legitimate  child,  and  the  Chris- 
tian name,  and  name  of  repu- 
tation, if  there  be  one,  in  the  case 
of  an  illegitimate  child ;  or  (2),  that 
its  name  is  unknown ;  or  (3>,  that 
it  is  not  named.  The  averment 
"  not  named^  in  the  case  of  a  legi- 
timate  child  seems  only  to  negative 
the  existcDce  of  what  is  commonly 
termed  a  Christian  name,  t.  e.  such 
a  name  as  is  given  by  act  of  a  party 
whether  in  baptism  or  by  reputa- 


tion, as  distinguished  from  a  name 
given  by  operation  of  law,  viz.  the 
surname.  For  otherwise,  as  every 
legitimate  child  has  a  surname 
from  its  birth,  the  averment  *'  not 
named*  would  be  a  contradiction  in 
terms.  Thus  an  indictment  charg- 
ing EUgabeth,  the  wife  of  Robert 
Bisst  with  the  murder  of  her  infant 
male  child,  aged  about  six  weeks, 
and  not  named,  would  merely  mean 
that  it  had  no  name  either  by  bap- 
tism or  by  reputation,  other  than 
that  which  attached  to  it  by  opera- 
tion of  law,  vis.  Bin,  the  surname 
of  its  parents.  So  if  the  above 
indictment,  instead  of  "  not  named" 
had  described  the  child  thus, 
*'  named  Richard,**  (if  such  were 
the  fact)  that  description  would 
seem  to  be  sufficient,  the  surname 
Biu  being  necessarily  implied. 

If  the  above  views  be  correct,  it 
seems  that  the  indictment  in  R.  v. 
Waiere,  as  it  contained  no  aver- 
ment respecting  the  age  of  the 
child,  need  not  have  contained  any 
averment  respecting  its  name ;  and 
that  therefore  "  not  baptized " 
would  have  been  sufficient,  but 
needless.  And  this  seems  to  be  in 
accordance  with  the  opinion  of  the 
Court  in  R.  v.  Sarah  Willis,  supra, 
p.  80.  For  there  the  indictment 
was  held  good,  though  it  contained 
no  averments  respecting  either  the 
age  or  name  of  the  child :  and  as 
the  fact  of  the  illegitimacy  seems 
not  to  affect  the  question,  in  nei- 
ther case  would  the  want  of  an 
averment  respecting  the  name 
seem  to  be  fatal  on  demurrer,  un- 
less the  child  was  averred  to  be 
more  than  a  fortnight  old.  But 
the  child,  legitimate  or  iUegitimate, 
would  be  taken  to  be  under  a  fort- 
night old,  and  if  proved  to  be 
above  that  age,  it  would  be  held  to 
be  a  variance.  (On  the  acquisi- 
tion of  surnames,  see  Doe  dem  Lus- 
combe  v.  Yates,  5  B.  &  A.  544,  and 
note,  p.  552). 


1848. 

Waters* 
Case. 
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THE  QUEEN  v.  ALLEN. 


Where  an 
adult  and  a 
boy  of  twelve 
years  of  age 
commit  an 
UD  natural 
oflfencey  the 
adult,  being 
the  pathic, 
may  be  con- 
victed. 


At  the  December  sessions  of  the  Central  Criminal 
Court  Henry  Allen  was  tried,  before  Mr.  Baron  Rolfe^ 
for  an  unnatural  crime. 

The  first  count  charged  that  the  said  Henry  Allen 
in  and  upon  one  John  Wood  feloniously  did  lay  his 
hands^  and  then  and  there  feloniously,  wickedly, 
diabolically,  and  against  the  order  of  nature,  had  a 
venereal  affair  with  the  said  John  Wood^  and  him,  the 
said  John  Woody  then  and  there  feloniously,  wickedly, 
and  diabolically,  and  against  the  order  of  nature,  did 
carnally  know,  and  then  and  there  feloniously,  wick- 
edly, diabolically,  afud  against  the  order  of  nature, 
with  the  said  John  Wood^  did  commit  and  perpetrate 
the  detestable,  abominable,  and  horrid  crime  of,  &c.  &c. 

The  second  count  charged  that  the  prisoner  feloni- 
ously, wickedly,  diabolically,  and  against  the  order  of 
nature,  was  consenting  to,  and  did  permit  and  suffer 
the  said  John  Wood  feloniously,  wickedly,  diabolically, 
and  against  the  order  of  nature,  to  have  a  venereal 
affair  with  him,  the  said  Henry  Allen^  and  then  and 
there  feloniously,  wickedly,  diabolically,  and  against 
the  order  of  nature,  to  carnally  know  him  the  said 
Henry  Allen^  and  with  him  the  said  Henry  Allen^ 
then  and  there  feloniously,  wickedly,  diabolically,  and 
against  the  order  of  nature,  to  commit  and  perpetrate 
the  detestable,  abominable,  and  horrid  crime  of,  &c. 
And  that  the  said  Henry  Allen  did  then  and  there 
feloniously,  wickedly,  diabolically,  and  against  the 
order  of  nature,  commit  and  perpetrate  with  the  said 
John  Wood  the  detestable,  abominable,  and  horrid 
crime  aforesaid  against  the  form  of,  &c. 

The  facts  proved  were,  that  the  prisoner  induced 
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John  Wood,  a  boy  of  twelve  years  of  age,  to  have       1848. 
carnal  knowledge  of  his  person — the  prisoner  having     allbn'b 
been  the  pathic  in  the  crime.  ^^•^ 

The  jury  found  the  prisoner  guilty,  but  the  learned 
Baron  felt  some  doubt  whether  the  fiicts  supported 
either  count,  and  requested  the  opinion  of  the  Judges 
on  the  case. 

On  the  20th  of  January,  1849,  Lord  Denman  C.  J., 
Parkb  B.,  Alderson  B.,  Coltman  J*,  and  Cole- 
RiDOB  J.,  being  present.  Lord  Denman  said,  that  the 
Court  were  unanimously  of  opinion  that  the  conviction 
was  right. 


THE  QUEEN  v.  ROBER'T  WYNN.  1848. 


The  prisoner  was  tried  before  Mr.  Baron  Platt,  on  The  prisoner, 
the  23rd  of  August,  1848,  at  the  Central  Criminal  employ  of 
Court,  on  an  indictment  charging  him  with  stealing,  ^^^^^^ 
whilst  employed  in  the  Post-office,  two  post  letters,  tried  under 

.L   •    •  1-   ir  •  ^i_  X  Stat.  7  FFiii.  4 

containing  one  halt-crown,  one  sixpence,  three  postage  &  i  vicL 
stamps,   and  two  sovereigns,   the    property  of   her^"^^'^?^j 
Majesty's  Postmaster  General  (a).  ment  which 

He  was  employed  in  the  Post-office,  and  his  duty  tuXhejint^ 
was  to  open  the  baffs  broufi^ht  to  the  particular  table  ^^^}  ^^}^ 

r  o  o  r  stealing,  m 

at  which  he  was  placed,  take  out  the  letters,  and  sepa-  the  second 
rate  them.     The  Scarborough  bag,  which  contained,  I!^giettm, 

&c.    The ' 

juryfoand 
(a)  The   indictment   also  con-      omitted  in  the  case,  stated  by  the  •«  that  the 

tained  a  count  for  secreting  the     learned  Baron,  was  taken  as  part  prisoner 

said   letters,    &c.     This,   though     of  the  case  by  the  Court  havinff  com- 

mitted a 
mistake  in 

the  sortini?  of  the  letters  in  question,  secreted  them  in  the  water-closet  in  order  to 

avoid  the  supposed  penalty  attached  to  such  mistake." 
HeUL    1.  l*hat  this  was  a  verdict  of  guilty  on  both  counts.    2.  That  the  count  for 

secretiog  need  not  aver  any  purpose  or  intent  whatever. 
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1848.  amoDgst  others,  the  two  letters  described  in  the  indict- 
^YKj,»g  nient,  was  brought  to  his  table.  He  opened  it,  took 
Case.  out  all  the  letters,  and  put  them  on  the  table  before 
him.  Twenty  or  thirty  bags  were  opened  on  the 
same  table  by  the  prisoner  at  the  same  time,  and  the 
letter  bills  of  the  several  bags  were,  by  him,  spread 
before  him  on  the  table.  .  It  then  became  his  duty  to 
separate  the  registered  letters  and  unpaid  letters  from 
the  unregistered  paid  letters,  to  fold  the  registered 
letters  in  the  bills  and  place  them  in  a  drawer.  In  the 
course  of  this  separation,  he  put  two  unregistered 
letters  in  one  of  the  letter  bills,  and  some  of  the  regis- 
tered letters  in  their  respective  bills  in  the  drawer, 
from  which  he  afterwards  gave  them  to  the  register 
clerk,  to  check  the  bills  containing  them.  He  after- 
wards put  the  rest  of  the  registered  letters  in  the 
drawer,  and  carried  them,  when  collected,  to  the 
register  clerk.  When  he  had  done  so,  he  returned 
towards  his  table,  and  went  to  a  water-closet.  He  was 
observed  to  hold  in  his  hand  what  appeared  to  be  a  bill 
folded  over  letters,  was  followed,  and,  after  he  had 
placed  himself  with  his  breeches  down  on  the  seat  of 
the  water-closet,  was  observed  to  put  his  hands  be- 
tween his  legs.  He  was  immediately  taken  into 
custody.  On  his  coming  from  the  wat^r-closet,  the 
two  letters,  sealed  and  unopened,  laid  on  the  paper 
contained  in  the  pan. 

It  appeared  in  evidence,  that  if,  through  neglect, 
the  letters  were  not  accurately  sorted,  the  person 
guilty  of  such  neglect  was  liable  to  be  punished. 

The  jury  found  that  the  prisoner,  having  committed 
a  mistake  in  the  sorting  of  the  letters  in  question, 
secreted  them  in  the  water-closet,  in  order  to  avoid 
the  supposed  penalty  attached  to  such  mistake. 

Upon  this  verdict  the  judgment  y^as  respited. 

The  evidence  adduced  on  the  trial  may  be  found  in 
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page  476  of  the  Short-Hand  Writer's  Notes  for  the      1848. 
10th  session,  sent  by  the  corporation  of  London  to  the     ^^nn^s 

Judges.  Caae. 

On  the  20th  of  January^  1849,  this  case  was  argued 
before  Lord  Dbnman  C.  J.,  Parke  B.,  Alderson  Bo 
CoLTMAN  J.,  and  Coleridge  J. 

BaUantyne  for  the  prisoner.  The  indictment  was 
preferred  under  stat.  7  Wm.  4  &  1  Vict.  c.  86,  s.  26, 
which  enacts,  that  *' every  person  employed  under  the 
Post-office,  who  shall  steals  or  shall,  for  any  purpose 
whatever^  embezzle,  secrete^  or  destroy  a  post  letter, 
shall,  in  England  and  Ireland^  be  guilty  of  felony, 
and  in  Scotland^  of  a  high  crime  and  offence,  and 
shall,  at  the  discretion  of  the  Court,  either  be  trans- 
ported beyond  the  seas  for  the  term  of  seven  years,  or 
be  imprisoned  for  any  term  not  exceeding  three  years; 
and  if  any  such  post  letter,  so  stolen  or  embezzled, 
secreted  or  destroyed,  shall  contain  therein  any' chattel 
or  money  whatsoever,  or  any  valuable  security,  every 
such  offender  shall  be  transported  beyond  the  seas  for 
life." 

The  case,  as  stated  to  the  Court,  only  mentions  a 
charge  of  stealing;  the  indictment  also  contained  a 
count  for  secreting^  which  will  probably  be  chiefly 
relied  on  for  the  Crown.  (1)  Does  the  evidence  prove 
a  stealing  ?  The  only  evidence  of  a  stealing  is  the  act 
of  secreting ;  therefore,  unless  the  secreting  be  such 
as  would  amount  to  a  stealing  at  common  law,  the 
charge  is  not  made  out.  In  R.  \.  E.  Jones^  1  Den. 
C.  C.  188,  and  R.  v.  Prwett  ^  Goodhall,  ibid,  193, 
there  was  an  actual  taking,  but  here  the  taking  was 
only  constructive.  If  there  can  be  no  larceny  without 
a  trespass,  it  is  difficult  to  see  where  the  trespass  was 
in  this  case ;  when  did  it  commence  ?  at  what  stage 
of  the  transaction  ?  If  a  servant  takes  a  book  out  of 
his  master's  library  to  read,  does  it  some  accidental 
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1848.  hurt,  and,  from  fear  of  detection,  secretes  it  without 
Lynn's  ^^7  inteution  to  appropriate  it,  is  that  a  larceny  ?  In 
^^^'^  the  cases  above  cited,  the  subject  of  the  larceny  was 
destroyed,  so  that  the  master  could  not  possibly  recover 
it :  here  the  letter  was  not  destroyed ;  the  only  evi- 
dence of  theft  was  the  secreting.  It  was  an  act  of 
misconduct,  but  not  a  felony.  -If  this  be  a  felony, 
every  act  of  concealment  in  a  servant,  whereby  the 
property  of  the  master  is  kept  out  of  the  master's  view, 
is  a  felony. 

Ballantyne.  Then,  as  to  the  second  count,  for 
secreting — 

Parke  B. — We  must  treat  this  case  on  the  supposi- 
tion that  the  indictment  contained  a  count  for  secreting. 
If  so,  does  not  the  act  make  the  mere  secreting  an 
offence  ? 

Alderson  B. — The  act  says,  **  secrete  for  any 
purpose  whatever/* 

Ballantyne.  The  secreting  must  be  a  secreting 
with  a  view  to  steal. 

Lord  DsMMAN.^-It  must  be  construed  with  refer- 
ence to  the  nature  of  the  mischieis  provided  against  by 
the  Post-office  Act ;  of  which  the  mere  secreting  may 
well  be  one. 

Ballantyne.  It  does  not  appear,  by  the  finding  of 
the  jury,  that  the  prisoner  meant  to  take  the  entire 
dominion  over  the  letters,  or  wholly  to  deprive  the 
Postmaster  of  them,  or  to  convert  them  to  his  own  use. 

Alderson  B. — ^You  don't  mean  that  the  letters  were 
put  into  the  water^^closet,  in  order  that  the  authorities 
of  the  Post-office  might  find  them  there  ? 

Parke  B. — ^jR.  v.  Cabbage^  R.  &  R.  292,  is  not  un- 
like this  case.  The  horse  there  was  destroyed,  in 
order  to  aid  a  prisoner  on  his  trial  for  a  previous 
stealing  of  the  same  horse,  and  that  was  held  a  suffi- 
cient motive,  if  a  motive  of  gain  were  requisite  in 
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larceny.   Here  the  prisoDer  secretes  the  letters  to  save      i848. 
himself  from  being  detected  in  a  previous  act  of  mis-     ^^nn's 
conduct.     If  so,-  the  only  question  is,  whether  putting       Case, 
them  in  the  pan  of  the  water-closet  is  not  a  taking. 
If  a  servant  takes  a  chattel  of  his  roaster's,  and  locks 
it  up  in  a  box,  that  is  a  larceny ;  how  is  this  case 
different? 

Ballantyne  then  proposed  to  take  an  objection  to 
the  indictment — but 

Lord  Denman  said,  that  the  record  was  not  before 
the  Court,  and  as  no  point  arising  upon  it  was  reserved, 
the  Court  could  not  entertain  the  objection. 

Parke  B. — The  moment  the  prisoner  dropped  the 
letter  into  the  water-closet,  there  was  an  asportatnt^ 
and  the  intent  is  shewn  by  the  place  where  it  was 
dropped. 

Ciarksan,  for  the  Crown,  was  not  called  upon  by  the 
Court. 

Lord  Dekman. — Firsts  as  to  the  secreting.  No 
purpose  is  alleged  in  the  indictment ;  but  the  words 
and  object  of  the  act  make  it  clear  that  no  purpose 
need  be  stated.  Particular  duties  are  imposed  on 
servants  in  the  Post-office ;  they  are  not  to  secrete 
letters  for  any  purpose  whatever.  If  they  secrete 
letters,  be  their  purpose  in  doing  so  what  it  may,  they 
are  equally  guilty.  This  decision  is  in  exact  accord- 
ance with  that  in  R.  v.  Douglas^  (16  L.  J.  New  Series, 
M.  C.  116),  which  was  confirmed  in  error.  (Ibid.  17, 
176). 

Secondly f  as  to  the  larceny.  The  act  was  clearly  a 
stealing ;  the  prisoner  could  have  no  other  intention 
than  to  deprive  the  Post-office  authorities  of  the  letter, 
which  was  their  property  ;  he  put  it  in  a  place  whence 
in  a  moment  it  would  naturally  disappear.  It  was 
therefore  meant  to  be  entirely  withdrawn  from  the 
owner,  and  the  jury  clearly  were  of  that  opinion. 
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IS4S. 


Wyhn's 
Case. 


Both  counts  in  the  indictment  are  therefore  made  out. 

The  rest  of  the  Court  concurred. 

Platt  B.,  who  had  been  requested  to  come  into 
Court  during  the  argument,  observed  that  the  word 
secrete  was  probably  put  into  the  act  for  the  express 
purpose  of  preventing  the  prisoner  alleging  any 
assignable  ground  of  excuse. 


1848. 


Prisoner 
indicted  for 
stealing  skins 
of  leather. 
Special  ver- 
dict, "that 
the  prisoner 
took  the 
skins,  not 
with  intent 
to  sell  or  dis- 

Eose  of  them, 
ut  to  brinff 
them  in  ana 
charge  them 
as  his  own 
work  and  to 
get  paid  by 
his  master 
for  them." 
They  had  not 
been  dressed 
by  the  pri- 
soner but  by 
another 
workman. 
Held.   I.  Not 
a  larceny. 
2.  The  Court 
will  not  send 
back  a  case 
to  be  restated 
except  under 
special  cir- 
cumstances. 


THE  QUEEN  v.  WILLIAM  HOLLOWAY. 

At  the  general  quarter  sessions  of  the  peace,  holden  in 
and  for  the  borough  of  Liverpool,  on  the  fourth  day  of 
Dece^nber,  1848,  before  Gilbert  Henderson,  Esquire, 
Recorder,  William  HoUoway^  a  prisoner  for  felony, 
was  tried  on  the  following  indictment : — 

"  Borough  of  Liverf(iol^'\  The  jurors  for  our  Lady  the  Queen,  upon 
in  the  county  of  Lan"  >  their  oath,  present  that  WiUiam  HcUow€Uf, 
caster,  to  wit«  J  late  of  the  borough  of  Liverpool,  in  the 

county  of  Lanecuter,  labourer,  on  the  second  day  o{  December,  in  the 
year  of  our  Lord,  one  thousand,  eight  hundred  and  forty-eight,  at  the 
borough  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  this  Court,  was  servant  to  one  Thomas  Barton  and  another, 
and  that  the  said  WiUiam  HoUoway  afterwards,  and  whilst  he  waa 
such  servant  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  at  the  borough  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  aforesaid,  one  hundred  and  twenty  skins  of 
wash  leather,  of  the  value  of  one  pound  and  fifteen  shillings,  one 
hundred  and  twenty  skins  of  shamoy  leather,  of  the  value  of  one 
pound  and  fifteen  shillings,  and  one  hundred  and  twenty  pieces  of 
leather,  of  the  value  of  one  pound  and  fifteen  shillings,  of  the  goods 
and  chattels  of,  and  belonging  to  the  said  Thomas  Barton  and  another, 
his  masters,  then  and  there  being  found,  then  and  there  feloniously 
did  steal,  take  and  carry  away,  against  the  form  of  the  statute  in  that 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 
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After   hearing  the  evidence,  the  jury  found   the       1848. 
following  special  verdict,   "That  the  prisoner  took  ""h^j^I^" 
them  not  with  intent  to  sell  or  dispose  of  them,  but  to       way's 
bring  them  in  and  charge  them  as  his  own  work,  and 
so  get  paid  by  his  master  for  them."    The  jury,  under 
the  directions  of  the  Court,  found  the  prisoner  guilty, 
and  the  following  case  was  reserved  for  the  considera- 
tion of  the  Judges. 

"  The  prisoner,  William  Holhwayy  was  indicted  at 
the  general  quarter  sessions,  holden  in  and  for  the 
borough  of  Liverpool^  on  December  the  fourth,  one 
thousand,  eight  hundred  and  forty-eight,  for  stealing 
within  the  jurisdiction  of  the  Court,  one  hundred  and 
twenty  skins  of  leather,  the  property  of  Thomas  Barton 
and  another. 

"  Thomas  Barton  and  another  were  tanners,  and 
the  prisoner  was  one  of  many  workmen  employed  by 
thep  at  their  tannery,  in  Liverpool^  to  dress  skins  of 
leather.  The  skins,  when  dressed,  were  delivered  to 
the  foreman,  and  every  workman  was  paid  in  propor- 
tion to  and  on  account  of  the  work  done  by  himself. 
The  skins  of  leather  were  afterwards  stored  in  a  ware- 
house adjoining  to  the  workshop.  The  prisoner,  by 
opening  a  window  and  removing  an  iron  bar,  got 
access  clandestinely  to  the  warehouse,  and  carried 
away  the  skins  of  leather  mentioned  in  the  indictment, 
and  which  had  been  dressed  by  other  workmen.  The 
prisoner  did  not  remove  these  skins  from  the  tannery, 
but  they  were  seen  and  recognized  the  following  day 
at  the  porch  or  place  where  he  usually  worked  in  the 
workshop.  It  was  proved  to  be  a  common  practice  at 
the  tannery  for  one  workman  to  lend  work,  that  is  to 
say,  skins  of  leather  dressed  by  him,  to  another  work- 
man, and  for  the  borrower  in  such  case  to  deliver  the 
work  to  the  foreman,  and  get  paid  for  it  on  his  own 
account,  and  as  if  it  were  his  own  work. 

VOL.  I.  D    D 
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1848.  *'  A  question  of  fact  arose  as  to  the  intention  of  the 

H^j^^Q^  prisoner  in  taking  the  skins  from  the  warehouse. 
way's  The  jury  found  that  the  prisoner  did  not  intend  to 
remove  the  skins  from  the  tannery,  and  dispose  of 
them  elsewhere,  but  that  his  intention  in  taking  them 
was  to  deliver  them  to  the  foreman,  and  to  get  paid  for 
them  as  if  they  were  his  own  work,  and  in  this  way 
he  intended  the  skins  to  be  restored  to  the  possession 
of  his  masters. 

^'  The  question  is,  whether  on  the  finding  of  the 
jury,  the  prisoner  ought  to  have  been  convicted  of 
larceny. 

'^Judgment  was  postponed,  and  the  prisoner  was 
liberated  on  bail  taken  for  his  appearance  at  the  next 
or  some  subsequent  Court  of  Quarter  Sessions,  to 
receive  judgment  or  some  final  order  of  the  Court.'' 

On  20th  January^  1849,  this  case  was  argued 
before  Lord  Dekman  C.  J.,  Pahke  B.,  Aldsrson  B., 
CoLTMAK  J.,  Coleridge  J. 

Lowndes  for  the  crown. 

Parke  B. — Is  this  case  distinguishable  from  R.  v. 
Wehh,  1  Moo.  C.  C.  431  ? 

Lowndes.  I  distinguish  it  thus.  In  that  case  there 
was  no  taking  at  all  from  the  possession  of  the  owner. 
There  was  no  positive  physical  act  which  shewed  an 
intention  to  defraud  the  owner. 

Aldsrson  B. — Here  he  only  removes  the  skins 
from  one  part  of  the  warehouse  to  the  other. 

CoLERTDGE  J. — In  R.  V.  Wehh^  there  was  the  space 
between  J;he  heaps  of  ore  and  a  removal  over  that  space ; 
and  the  intention  to  injure  the  owners  was  necessarily 
involved  in  the  act  of  removal. 

Parke  B. — The  di£Giculty  here  is  that  it  is  essential 
to  larceny,  that  there  should  be  a  taking  with  intent 
wholly  to  deprive  the  owner  of  his  property ;  a  mere 
temporary  appropriation  is  not  enough  to  constitute 
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a  felonious  taking.     Here  the  intent  was  to  return       1848. 
them  to  the  master.  "hollo- 

Lowndet.    The  older  authorities  show  that  such       way's 


intent  is  not  necessary,  but  that  an  intent  to  return 
the  chattel  in  an  impaired  or  altered  state  will  consti- 
tute the  offence.  In  i2.  v.  Privett  and  Goodhall^  supra, 
p.  193,  the  owner  cannot  be  said  to  have  been  wholly 
deprived  of  the  oats;  they  were  applied  to  his  use, 
thougii  improperly.  Here  the  skins  were  taken 
wrongfully,  and  though  with  a  view  of  returning 
them  to  the  master,  it  was  not  until  they  had  been 
first  made  the  means  of  defrauding  him ;  therefore 
they  cannot  be  said  to  have  h^^n  returned  to  Inm  in 
the  same  state  as  when  taken.  They  had  other  inci- 
dents attached  to  them  by  the  wrongful  act  of  the 
prisoner,  which  incidents  carried  with  them  an  intent 
to  deprive  the  owner  of  his  property.  The  taking  was 
clearly  a  trespass ;  it  therefore  was  such  u  taking  as  to 
support  a  charge  of  larceny,  provided  the  object  of  the 
taker  was  to  convert  them  to  his  own  use  wrongfully. 
It  clearly  was  so.  The  old  authorities  show  that 
where  there  has  been  a  fraudulent  taking,  and  an 
intention  on  the  part  of  the  taker  to  use  the  thing  taken 
as  his  own  and  so  wrongfully  to  assert  an  entire  domi- 
nion over  the  thing  pro  tanio^  there  is  no  necessity 
that  he  should  also  intend  to  deprive  the  owner  wholly 
of  his  property  for  ever.  It  is  true  that  where  such 
intention  exists,  coupled  with  a  taking,  every  such 
act  is  a  larceny ;  but  there  may  be  a  larceny  without 
such  intention.  Surely  it  would  be  a  larceny  to  take 
a  horse  out  of  A's  stable  with  a  view  of  using  him  for 
six  months,  and  then  returning  it  to  A.  If  it  be  not, 
what  length  of  user  on  the  part  of  the  taker  will  make 
the  taking  felonious?  In  the  Mirror^  it  is  said, 
'•  Larcine  est  prise  d'autre  moeble  corporelle  treche- 
rousment  contre   la  volunt  de  celuy  a  q.   il  est  p. 
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1848.  male  egaigne  de  la  possession,  ou  del  use/'  The  mere 
ijoi^LQ.  ivrongful  taking  for  the  purpose  of  user  is  here  said  to 
way's  be  larceny.  It  is  true  that  Bracton  expands  the  words 
**  prise  trecherousment"  into  "  contrectatio  fraudu- 
lenta  cum  animo  furandi ;"  FUta  uses  precisely  the 
same  words;  and  Coke^  3rd  Inst.  cap.  47,  calls  it 
'^  the  felonious  and  fraudulent  taking/'  But  the 
question  still  remains,  what  is  meant  by  felomms  ? 
Is  not  the  definition  in  the  Mirror  correct,  which  says 
that  a  wrongful  and  fraudulent  taking  to  use  is  a 
larceny  ? 

Aldbrson  B. — If  a  servant  takes  a  horse  out  of  his 
master's  stable,  and  lurus  it  out  into  the  road  with 
intent  to  get  a  reward  the  next  day  by  bringing  it 
back  to  his  master,  would  that  be  larceny  ? 

Parke  6.  cited  M.  v.  Phillips^  2  East,  PI.  C.  cap. 
16,  s.  98,  as  showing  that  a  wrongful  taking  for  a 
temporary  user  was  not  larceny,  even  though  the 
takers  there  were  found  by  the  jury  to  be  perfectly 
indifferent  whether  the  owner  ever  recovered  his  pro- 
perty or  no,  and  certainly  to  have  had  no  intention  of 
returning  it  to  him  themselves. 

Lowndes  then  said  that  if  the  Court  thought  fit  to 
send  back  the  case  to  the  Recorder  to  be  restated,  the 
evidence  would  show  that  there  was  another  ground 
on  which  the  conviction  might  be  supported. 

Lord  Denman  C.  J.  intimated  that  the  Court 
would  not  take  that  course ;  that  the  case  should  be 
so  stated  as  to  enable  the  Court  to  give  their  decision 
in  the  first  instance  (a),  and   in  giving  judgment 


(a)  By  Stat.  11  &  12  Vid.  c.  78,  be  sent  back  for  amendmeDt,  and 

8.  4,  it  is  enacted,  "  that  the  said  thereupon  the  same  shall  be  amend- 

justices  and  barons,  when  a  case  ed  accordingly,  and  judgment  shall 

has  been  reserved  for  their  opinion,  be  delivered  after  it  shall   have 

»haU  have  power,  if  they  think  JU,  been  amended.'' 
to  cause  the  case  or  cerdficat*  to 
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against  the  conviction,  he  said  that  if  this  case  could       1848. 
be  considered  open  upon  the  authorities,  there  seemed     ho,^,^^^. 
great  reason  to  hold  that  it  was  a  larceny,  but  that  as      ^^^'" 
the  Court  had  so  lately  determined  that  the  intention 
of  the  taker  must  be  to  deprive  the  owner  wholly  of 
his  property,  the  conviction  could  not  be  supported. 

Parke  B. — ^We  are  bound  to  say  that  this  is  no 
larceny.  The  books  do  not  give  a  full  definition  of  that 
crime  ;  JEast,  P.  G.  ch.  16,  s.  2,  defines  it  with  perhaps 
more  accuracy  than  other  writers  to  be  *'  the  wrongful 
or  fraudulent  taking  and  carrying  away  by  any  person 
of  the  mere  personal  goods  of  another  from  any  place 
with  a  felonious  intent  to  convert  them  to  his  (the 
taker's)  own  use,  and  make  them  his  property,  with- 
out the  consent  of  the  owner.'*  But  this  definition 
needs  some  addition ;  the  taking  should  be  not  only 
wrongful  and  fraudulent,  but  should  also  be  **  without 
any  colour  of  right."  All  the  cases  show  that  if  the 
intention  were  not  to  take  the  entire  dominion  over 
the  property  that  is  no  larceny.  M.  v.  PhUlipps  and 
Strong^  2  East,  PI.  Cr.  cap.  16,  s.  98,  is  the  earliest 
case  on  the  subject,  and  there  are  others  to  the  same 
effect.  Then  there  is  the  case  of  It.  v.  Webb^  1  Moo. 
C.  C.  431,  which  is  precisely  the  same  as  the  present 
case.  Therefore  the  essential  element  of  larceny  is 
here  wanting,  viz.,  the  intention  to  deprive  the  owner 
wholly  of  his  property. 

Ajlderson  B.  and  Colbridoe  J.  concurred. 

CoLTMAN  J. — It  is  safer  to  be  guided  by  the 
cases  than  by  the  definitions  given  by  text  writers. 
If  on  looking  through  all  the  cases  on  the  subject,  it 
seems  to  have  been  considered  that  a  taking,  though 
wrongful,  for  a  mere  temporary  purpose,  does  not 
amount  to  larceny,  we  must  be  governed  by  such 
authority,  even  though  some  old  definitions  would 
seem  to  warrant  a  diflferent  judgment.     It  is  difficult 


376 

1848. 


Hollo- 
way's 
Case. 


CROWN  CASES  RESERVED. 

to  frame  definitions  so  as  to  be  absolutely  correct ; 
they  are  constantly  amended  and  explained  by  the 


cases  (a). 

(a)  It  Beems  to  be  settled  law 
that  every  wrongful  taking,  with- 
out any  colour  of  right  with  intent 
to  deprive  the  owner  wholly  of  his 
property  is  larceny,  whatever  other 
motives  may  have  also  influenced 
the  taker:  and  that  no  wrongful 
tflking  will  amount  to  larceny 
which  is  not  done  with  such  intent. 
The  question  for  the  jury  in  such 
case  will  be,  whether  the  facts  prove 
such  intent.  If  it  appear  that  the 
prisoner  kept  the  goods  as  his  own 
till  bis  apprehension,  or  that  he 
gave  them  away,  or  sold,  see  JR.  v. 
Hall,  infra,  p.  381,  or  exchanged  or 
destroyed  them,  such  intent  may, 
generally  speaking,  be  deemed 
proved :  though  there  seem  to  be 
some  cases  in  which  it  would  be 
I)alpably  unjust,  and  erroneous  to 
lind  such  an  intention,  even  on  such 
a  state  of  facts  as  is  here  suggested ; 
for  instance,  if  A,  took  a  6/.  note 
from  *B.  wrongfully,  and  left  Ave 
sovereigns  in  exchange;  if  A. 
snatched  an  egg  from  B.'s  basket 
merely  to  |)elt  B.  with,  and  did  so ; 
and  were  it  not  for  the  express  de- 
cision to  the  contrary,  such  would 
seem  to  be  the  case  where  a  ser- 
vant wrongfully  took  his  master's 
oats  to  feed  his  master's  horses. 
For  in  all  these  and  the  like  cases 
the  intent  of  wholly  depriving  the 
owner  of  his  goods  never  governed 
the  mind  of  the  taker,  or  even 
entered  into  it  as  a  motive;  al- 
though the  practical  result  to  the 
owner  was  the  same  as  though  it 
had.  It  would  be  a  confounding 
of  all  human  motives  and  human 
actions,  if  a  frolic,  or  an  act  of 
thoughtless  mischief,  or  even  of 
mere  misconduct,  without  mischief. 


were  held  to  be  of  the  nature  of 
felony. 

If  on  the  other  hand  the  prisoner 
took  the  goods  with  a  view  only  to 
a  temporary  user,  intending  to  keep 
them  for  a  short  time  only,  and  to 
return  them  to  the  owner  unim- 
paired, an  intent  thereby  wholly  to 
deprive  the  owner  cannot,  gene- 
rally speaking,  be  demed  proved. 

But  if  he  took  them  with  a  view 
only  to  a  temporary  user,  intending 
however  to  keep  them  for  a  very 
unreasonable  time,  or  to  use  them 
in  a  reckless,  wanton,  or  injurious 
manner,  and  then  to  leave  it  to 
mere  chance  whether  the  owner 
ever  recovered  them  or  uo,  and  if 
he  recovered  them  at  all  would  pro- 
bably recover  them  in  a  damaged 
or  altered  condition,  such  a  taking 
would  seem  in  common  sense  to  be 
ample  endence  of  an  intent  wholly 
to  deprive  the  owner  of  his  pro- 
perty. For  there  seems  to  be  no 
middle  course  between  that  and  the 
broad  proposition  that  no  amount 
of  mere  user  will  make  a  taking 
felonious,  if  there  be,  some  definite 
term,  however  distant,  within  which 
the  taker  meant  to  return  the  pro- 
perty, or  even  to  abandon  it.  So 
that  A,  might  with  impunity  take 
B.*9  great  coat  from  London  to  Ber- 
wick, intending  only  to  use  it  for  that 
journey,  and  leave  it  at  the  Benotcib 
station  to  be  given  to  A,  in  case  he 
should  chance  to  come  that  way ; 
or  A.  might  even  take  B.^s  walking- 
stick,  or  any  thing  which  would  not 
wear  out  from  mere  user,  for  a 
term  of  years. 

The  fact  of  the  taking  being 
merely  for  temporary  use  seems, 
therefore,  not  of  itself  to  be  incon- 
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Kistent  with  an  intent  wholly  to 
deprive  the  owner  of  his  property, 
andy  therefore,  does  not  seem  ne- 
cessarily to  ^negative  the  felony, 
but  simply  to  be  a  piece  of  evi- 
dence which  the  jury  may  ref(ard 
as  showing  a  taking  either  from 
wantonness,  mistake,  accident,  fro- 
lic, or  thievish  design,  according  to 
circumstances.  And  their  judg- 
ment respecting  the  intent  must 
vary  with  the  circumstances  of  each 
particular  case.  They  will  have  to 
take  into  consideration  the  parties, 
the  place,  time,  mode  of  user,  thing 
taken,  circumstances  of  abandon- 


ment, &c.  8ce. 

This  seems  to  have  been  the 
opinion  of  the  Judges  in  R.  v.  Phil-' 
lipps  and  Strong,  2  East,  PI.  C, 
c.  16,  s.  98»  since  they  there  inti- 
mated, that  had  the  jury  found  the 
prisoners  guilty  generally,  instead 
of  finding  a  taking  for  a  temporary 
user  specially,  the  verdict  could  not 
have  been  questioned.  That  case 
seems  also  to  show,  that  a  finding 
of  a  taking  for  a  temporary  user, 
and  an  abandonment  after  such 
user,  toithout  more,  would,  in  law, 
be  a  verdict  of  not  guilty. 


1848. 


Hollo- 
way's 
Case. 


THE  QUEEN  v.  GEORGE  READ  AND 

OTHERS. 


18d8. 


Surrey  J  At  the  general  quarter  sessions  of  the  peace,  Three  boys, 

to  wit.)  holdenat  Saint  Mary  Newmgton^  in  and  for  tively,  thir- 

the  said  county  of  Surrey j  on  Tuesday  the  second  day  ^n^d  eievcn^^ 

of  January^  1849.  were  indicted 

George  Mead,  late   of  the   parish  of  Wimbledon,  mon  assault 
in  the  county  of  Surrey,  Ralph  Read,hXQ  of  the  same  nlJjg  yearg  of 
place,  and  John  BarloWy  late  of  the  same  place,  aged  age.   They 

were  all 

respectively  thirteen,  twelve,  and  eleven  years,  were  proved  to 
char&ced   in   the    same  indictment  with   a  common  l**v«^«d 

°  ^  connexio 

assault  on  Elizabeth  Ellen  Searle,  a  girl  of  nine  years  with  her 
of  age. 

It  was  proved  at  the  trial  that  the  four  parties  went  ^^?„*^^^^q 
into  a  hay-loft,  when  each  of  the  three  boys  had  con-  assenting 
nexion  with  the  girl,  and  penetration  was  effected  in  that^rom 
each  case.    When  the  boys  first  began  to  take  liberties,  ^^^  ^"{«'' 

.  It      years,  she 

the  girl  shewed  some  unwillingness,  but  eventually  did  not  know 

what  she  was 
ahoQt.'' 
Held,  that  the  conviction  was  wrong.    The  yerdict  shewing  an  assent  by  the  girl. 


connexion 
with  hei 
Special  ver^ 
diet  *'  guilty. 
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1848.      she  ceased  to  offer  any  opposition,  and  apparently 

Rbad'b      assented. 

Case.  The  verdict  of  the  jury  was,  **  Guilty,  the  child 

being  an  assenting  party,  but  that  from  her  tender 
years  she  did  not  know  what  she  was  about. 

The  question  reserved  for  the  opinion  of  the  Court 
is,  whether  under  the  peculiar  circumstances  of  the 
case,  the  girl  being  of  the  age  of  nine  years  only, 
actually  did  give,  or  was  competent  to  give  such  as- 
sent to  the  act  in  question,  as  to  invalidate  the  con- 
viction of  a  common  assault. 

On  20th  January,  1849,  this  case  was  argued 
before  Lord  Denman  C.  J.,  Parke  B.,  Alderson  B., 
CoLTMAN  J.,  Coleridge  J. 

Needham  for  the  prisoners. 

Alderson  B. — This  matter  has  been  determined 
two  or  three  times.  H.  v.  Martin^  2  Moo.  C.  C.  123  ; 
S.  C.  9  C.  &  P.  213.  On  this  finding  there  cannot 
be  a  conviction. 

Lord  Denman. — If  it  had  been  found  that  the  girl 
had  shewn  unwillingness  at  first,  that  might  have 
been  different. . 

Robinson  for  the  crown. 

1.  The  verdict  is  a  verdict  of  guilty. 

2.  The  words  which  are  appended  to  that  verdict 
do  not  alter  its  effect ;  they  merely  mean  that  the  girl 
gave  that  mere  mechanical  assent  which  is  denoted 
by  non-resistance ;  but  which  in  a  child  of  such  tender 
age  cannot  be  taken  to  imply  any  mental  assent  to  the 
acts  charged — mental  assent  is  expressly  negatived. 

Alderson  B. — ^The  jury  mean  that  she  was  an 
actual  consenting  party,  but  that  she  could  not  by  law 
consent,  because  of  her  tender  years. 

Coleridge  J. — Here  it  is  stated  that  there  was  a 
connexion,  and  that  the  girl  consented.  They  say 
that  she  gave  all  the  consent  to  it  that  so  young  a 
person  could  give. 
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Parke  B. — ^The  first  thing  to  consider  is,  what 
point  is  submitted  to  us  ?  If  we  are  asked  whether  a 
girl  of  such  tender  years  can  consent  in  law,  that  is 
settled  by  B.  v.  Martin  (a). 
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(a)  It  aeemsy  from  B.  v.  Jlforftii, 
2  Moo.  0.  0.  123;  S.  0.  9  C.  &P. 
213 ;  A.  V.  B€mk$,  8  C.  &  P.  674; 
R.  ▼.  MereditK  8  C.  &  P.  689,  (1), 
that  the  stat.  9  Geo.  4,  c.  31»  s.  17» 
does  not  deprive  a  girl  under  ten 
years  of  age»  of  the  power  to  con- 
tent which  she  had  at  common  law ; 
(2)»  that  conseqaently,  if  she  con- 
sents to  the  mere  incomplete  at- 
tempt, such  attempt  is  not  punish- 
able as  an  assault;  (3),  that  it  is 
punishable  as  an  attempt  to  com- 
mit a  felony,  viz.,  as  a  misdemea- 
nor. 

The  Stat.  7  Wm.  4,  and  1  Fid. 
c.  86,  s.  U,  enacts  that  '*on  the 
trial  of  any  persons  for  any  of  the 
ofiences  Uiereinbefore  mentioned, 
or  for  any  felony  whaterer,  where 
the  crime  charged  shaU  include  an 
aeeauU  against  the  person,  it  shall 
be  lawful  for  the  jury  to  acquit  of 
the  felony,  and  to  find  a  verdict  of 
guilty  of  assault  against  the  person 
indicted,  |f  the  evidence  shiUl  wor- 
rant  such  findings  and  when  such 
verdict  shall  be  found,  the  Court 
shall  have  power  to  imprison  the 
person  so  found  guilty  of  an  as- 
sault for  any  term  not  exceeding 
three  years."  If  a  prisoner  is  in- 
dicted for  a  rape  at  common  law, 
and  owing  to  consent  being  proved 
he  is  acquitted  of  the  felony,  he 
cannot,  under  the  above  statute,  be 
convicted  of  an  assault;  because 
although  the  crime  charged  in  the 
indictment  included  an  assault,  the 
evidence  did  not  warrant  such 
finding.  If  a  prisoner  be  indicted 
under  stat.  9  Qeo,  4,  c.  31,  s.  17f 
of  carnally  knowing  and  abusing  a 


girl  under  ten  years  of  age,  and 
owing  to  want  of  proof  of  penetra- 
tion he  be  acquitted  of  the  felony,  he 
cannot  be  convicted  of  the  assault 
if  the  girl  be  proved  to  be  above 
the  age  of  seven  years,  and  to  have 
consented;  for  neither  does  the 
crime  charged  include  an  assault, 
since  the  stat.  9  Qeo,  4,  c.  31,  s.  17, 
clearly  only  provides  against  carnal 
knowledge  of  children  under  ten 
or  twelve,  with  their  consent,  that 
act  without  their  consent  being  a 
rape  at  common  law;  [Greaves' 
Russell  on  Crimes,  vol.  1,  696, 
editor's  note  (it)] ;  nor  if  it  did,  does 
the  evidence  warrant  such  finding. 
This  is  perhaps  the  only  case 
where  a  party  may  he  present  aid- 
ing and  assisting  in  the  commission 
of  a  crime,  without  being  criminally 
liable.  It  seems  impossible  to  hold 
that  a  girl  under  ten  years  of  age, 
who  consents  to  have  connexion 
with  a  man,  can  be  indicted  as  a 
principal  in  the  commission  of  the 
same  felony.  The  nature  of  the 
offence  and  the  form  of  the  indict- 
ment alone  seem  to  negative  the 
possibility  of  such  a  charge  being 
laid.  Again,  the  stat.  9  Qeo,  4, 
c.  31,  s.  17>  only  provides  for  the 
punishment  of  the  man.  Again, 
the  Legislature  never  could  have 
intended  to  make  an  act  of  fornica- 
tion by  a  child  under  ten  years  of 
age  a  capital  felony,  and  so  to  put 
that  act  on  the  footing  of  an  un- 
natural offence.  The  statute  was 
evidently  framed  for  the  protection 
of  female  children,  and  provided 
against  an  offence  which  could  only 
be  committed  by  the  male  sex. 
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Lord  Denman  C.  J. — The  jury  have  found  that  the 
girl  gave  her  assent:  we  cannot  tell  whether  this 
were  really  so  or  no ;  but  we  must  take  the  verdict  as 
we  find  it.    Very  possibly  the  jury  would  have  been 


Under  stat.  7  &  8  Geo.  4,  c.  30, 
s.  12^  (now  altered  by  etnt.  7  Wm.  4 
and  1  Vict,  c.  89,  e  2),  a  very  cu« 
rioua  instance  might  have  occurred 
of  participation  in  a  cajntal  felony 
without  rendering  the  participant  a 
party  to  the  felony,  viz. — where  a 
woman  assisted  a  stranger  in  barn- 
ing  her  husband's  house,  with  in* 
tent  to  bum  him  in  it.  In  R  v. 
EUeabetk  March^  I  Moody,  G.  C. 
182,  the  prisoner  was  proved  to 
have  gone  to  her  husband's  house 
at  night,  and  stock  a  lighted  candle 
into  the  thatch,  having  previously 
declared,  on  applying  for  the  can- 
dle, that  she  wanted  to  burn  her 
husband  to  death.  She  was  con- 
victed. But  a  doubt  arose  whether 
it  was  an  offence  within  the  statute, 
for  a  wife  to  bum  her  husband's 
house  for  the  purpose  of  doing  him 
an  injury ;  and  the  conviction  was 
holden  to  be  wrong ;  on  the  ground 
that  to  constitute  that  offence  it 
was  essential  that  she  should  have 
intended  to  injure  or  defraud  some 
third  person,  not  one  identified  with 
herself. 

The  words  of  the  statute  7  &  8 
Geo.  4,  c.  30,  s.  2,  are,  'Mf  any 
person  shall,  unlawfully  and  mali- 
ciously, set  fire  to  any  house,  &c., 
whether  the  same  shall  then  be  in 
the  possession  of  the  ofifender  or  of 
any  other  person,  with  intent  to 
injure  or  defraud  any  person, 
every  such  person  shall,  &c.,  suffer 
death." 

It  is  clear,  therefore,  that  had 
she  assisted  a  third  persan  to  com- 
mit the  felony,  she  could  not  have 
been  indicted  with  him  as  a  princi- 


pal. It  seems,  that  the  proper 
course  would  have  been  to  indict 
her  for  a  misdemeanor  in  attempt- 
ing to  commit  a  felony ;  since  had 
she  aided  in  causing  her  husband's 
death,  she  would  have  been  guilty 
of  murder.  But  a  child,  under  ten 
years  of  age,  who  is  the  subject  of 
the  felony  created  by  stat.  9  Geo.  4, 
c.  31,  s.  17,  does  not,  by  consent- 
ing, commit  any  crime  at  all ;  and, 
being  an  infant,  she  will  not  be 
guilty  of  misprision  of  felony,  if  she 
do  not  give  information  against  the 
ofiTenders.  As  to  how  far  any  per- 
son may,  with  impunity,  compro- 
mise a  crime,  see  Keir  v.  Leeman, 
6  Q.  B.  319,  S.  G.  9  Q.  B.  371. 

It  is  often  important  to  distin- 
guish rightly  between  an  assault 
and  a  battery.  See  Punell  v. 
Hom,  8  Ad.  &  £.  602;  1  Wm. 
Sannd.,  14  a.,  note  (e),  6th  ed.  An 
assault  seems  to  be  any  sort  of 
personal  ill-usage,  short  of  a  bat- 
tery, done  to  another  against  his 
consent  Therefore  such  act  done 
with  consent  is  no  breach  of  the 
peace  or  crime.  A  battery  is  sim- 
ply a  beating,  or  some  act  which 
the  law  deems  equivalent.  It  is 
not  only  a  trespass,  but  a  breach 
o(  the  peace,  and,  though  done  with 
consent,  is,  primd  facie^  illegaL 
llierefore,  the  consent  of  each 
party  in  a  prise  fight  does  not  le- 
galise the  battery,  though  it  nega- 
tives the  mere  assault.  (Matthew 
T.  OUertoH,  Gomb.  218.  "  Ucenee 
to  beat  me  is  void,  because  it  is 
against  the  peace."  See  Pleader's 
Guide,  205). 
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warranted  in  finding  the  prisoners  guilty  generally.       1848. 
But  it  has  been  solemnly  decided  that  if  the  girl   """r^d^ 
assents,  the  act  is  not  an  assault.    The  case  is  not       ^^' 
stated    satisfactorily ;    we    are    asked    to    determine 
whether  this  girl  *^  actually  did  give  such  assent  as  to 
invalidate  the  conviction."     How  can  we  determine 
that  ?    It  was  one  of  the  questions  for  the  jury.  I  hope 
that  cases  will  be  better  stated  in  future.    The  Court 
are  unanimously  of  opinion  that  the  conviction  was 
wrong :  a  verdict  of  not  guilty  must  be  entered  on  the 
record. 


THE  QUEEN  v.  JOHN  HALL.  1848. 


T.  C.  Granger,  Recorder  of  Hull,  submitted  for  ^li^'^^ 
the  consideration  of  the  Judges  this  question  of  law,  wronKfaiiy 
namely,  whether,  under  the  circumstances  of  the  fol-  th^m  forsaie 
lowing  case,  the  conviction  of  John  Hall  for  larceny  to  B.  m  the 

...  gcMxls  of  an- 

was  a  good  conviction.  other,  be  is 

John  Hall  was  tried  at  the  January  sessions  for  the  f^jf^nJI^ 
borough  of  Hullj  1849,  on  an  indictment,  charging 
him  with  stealing  fat  and  tallow  the  property  of  John 
At  kin. 

John  Atkin,  the  prosecutor,  was  a  tallow  chandler, 
and  the  prisoner,  at  the  time  of  the  alleged  offence,  was  a 
servant  in  his  employment.  On  the  morning  of  the 
6th  J)ecember  last,  the  prosecutor,  in  consequence  of 
something  that  had  occurred  to  excite  his  suspicion, 
marked  a  quantity  of  butchers'  fat,  which  was  deposited 
in  a  room  immediately  above  the  candle  room  in  his 
warehouse.  In  the  latter  room  was  a  pair  of  scales 
used  in  weighing  the  fat  which  the  prosecutor  bought 
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1848.  for  the  purpoeeB  of  his  trade.  At  noon  the  foreman 
jj^j^j^^g  and  the  prisoner  left  the  warehouse  to  go  to  dinner, 
Case  when  the  former  locked  the  doors  and  carried  the 
keys  to  the  prosecutor.  At  that  time  there  was  no  fat 
in  the  scales.  In  about  ten  minutes  the  prisoner  came 
back,  and  asked  for  the  keys  which  the  prosecutor  let 
him  have.  The  prosecutor  watched  him  into  the 
warehouse  and  saw  that  he  took  nothing  in  with  him. 
In  a  short  time  he  returned  the  keys  to  the  prosecutor 
and  went  away.  The  prosecutor  then  went  into  the 
candle  room,  and  found  that  all  the  fat  which  he  had 
marked  had  been  removed  from  the  upper  room,  and 
after  having  been  put  into  a  bag,  had  been  placed  in 
the  scales  in  the  candle  room.  The  prosecutor  then 
went  into  the  street  and  waited  until  a  man  of  the 
name  of  Wilson  came  up  who  was  shortly  followed  by 
the  prisoner.  The  latter  on  being  asked  where  the 
fat  came  from  that  was  in  the  scales,  said  it  belonged 
to  a  butcher  named  Rohinson^  and  WiUon  in  the 
prisoner's  presence  stated  that  he  had  come  to  weigh 
the  fat  which  he  had  brought  from  Mr.  Robinson's. 
The  prosecutor  told  Wilson  that  he  would  not  pay  hfm 
for  the  fat  until  he  had  seen  Mr.  Robinson^  and  left 
the  warehouse  for  that  purpose.  Wilson  immediately 
ran  away,  and  the  prisoner  after  offering  to  the  pro- 
secutor's wife  to  tell  all  about  it  if  he  was  forgiven, 
ran  away  too,  and  was  not  apprehended  until  some 
time  afterwards  at  some  distance  from  Hull. 

The  learned  Recorder  told  the  Jury,  that  if  they 
were  satisfied  that  the  prisoner  removed  the  fat  from 
the  upper  room  to  the  candle  room,  and  placed  it  in 
the  scales,  with  the  intention  of  selling  it  to  the 
prosecutor  as  fat  belonging  to  Mr.  Robinson^  and  with 
the  intention  of  appropriating  the  proceeds  to  his  own 
use,  the  offence  amounted  to  larceny. 

The  jury  found  the  prisoner  guilty. 
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The  prisoner  was  not  sentenced,  having  entered       IMS. 
into  a  recognizance  conditioned  to  appear  at  the  next     hall'« 
session  to  be  holden  for  the  said  borough  of  Hull  to       ^^^*^- 
receive  judgment. 

On  Jthe  20th  January^  1849,  this  case  was  argued 
before  Lord  Denman  C.  J.,  Parkb  B.,  Alderson  B., 
CoLTMAN  J.y  Coleridge  J. 

Dearsleyj  for  the  prisoner.  In  this  case,  though 
there  might  be  sufficient  proof  of  an  asportavit^  and  a 
lucri  causd,  there  was  no  intent  to  take  the  entire 
possession  so  as  wholly  to  deprive  the  owner  of  his 
property. 

Parkb  B. — He  took  them  intending  to  deal  with 
them  as  his  own  ;  to  treat  them  as  the  property  of  the 
alleged  vendor.  The  intention  was  that  the  goods 
should  never  revert  to  the  owner  as  his  own  property 
except  by  sale.  They  were  therefore  severed  from 
the  owner  completely  unless  he  chose  to  buy  back 
what  was  in  truth  his  own  property. 

Coleridoe  J. — In  whose  possession  did  he  mean  to 
represent  the  goods  to  be  at  the  time  when  he  offered 
them  for  sale  ? 

Alderson  B. — In  JS.  v.  Hollawajf,  supruy  p.  370,  the 
prisoner  never  intended  to  treat  the  goods  as  the 
property  of  any  one  but  the  real  owner — here  it  is 
not  so. 

JDearsletf.  There  must  be  an  intent  so  to  deal  with 
the  property  that  the  owner  can  never  regain  it.  A 
mere  assertion  of  ownership  for  a  particular  purpose, 
and  by  way  of  temporary  user  is  not  enough. 

Coleridge  J. — If  A.  takes  a  horse  from  B.  wrong- 
fully, keeps  it  a  month,  disguises  it,  and  then  sells  it 
back  to  B.  as  a  new  horse,  is  that  larceny  ? 

Dearsley.     I  think  not. 

Alderson  B. — Then  if  a  man  stole  a  bank  note. 
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and  brought  it  to  the  owner  to  be  changed,  it  would 
be  no  larceny? 

Dearsley.    No. 

Parke  B. — This  case  seems  to  differ  from  an 
ordinary  larceny  only  in  the  extraordinary  impudence 
with  which  it  was  committed. 

Lord  Denman. — The  only  question  attempted  to  be 
raised  here  is  as  to  the  animus  funmdi^  the  intent  to 
deprive  the  owner  of  his  property.  What  better  proof 
can  there  be  of  such  intent,  than  the  assertion  of  such 
a  right  of  ownership  by  the  prisoner  as  to  entitle  him 
to  sell  it. 

The  rest  of  the  Court  concurred.  The  conviction 
was  affirmed. 


The  following  note  to  WKxttokei^s  case  could  not  be 
inserted  in  p.  319,  mpra^  as  the  Editor  did  not  6nd 
the  case  of  Rex  v.  Fletcher  till  after  the  number  had 
been  printed. 


The  case  of  Rex  v.  Fletcher, 
Strange*8  Rep.  1166,  which  seems 
to  be  at  variance  with  the  above 
decision,  was  not  brought  before 
the  notice  of  the  Court,  and  appears 
to  have  escaped  attention.  Per- 
haps the  citation  of  this  authority 
in  a  matter  so  important  as  the 
principle  of  construction  of  penal 
statutes  may  lead  to  the  re-con- 
sideration of  the  principal  case. 

The  case  is  thus  reported. 

^*  llie.defendant  was  indicted  on 
the  act  9  Geo,  2,  c.  35,  s.  10,  for 
being  armed  and  assisting  in  run- 
ning uncustomed  goods.  Upon 
trial  a  special  verdict  is  found, 
whereby  it  appeared  that  they  were 
above  three  in  company,  and  all 
the  others  had  fire-arms,  but  the 


defendant  had  only  a  common 
horsewhip.  And  upon  argument 
the  Court  strongly  inclined  that 
he  was  not  guilty ;  for  the  act 
makes  it  a  materiai  circwnstanee  mi 
each  man^s  case^  and  these  acts  are 
to  be  taken  strictly.  They  did  not, 
however,  determine  it  upon  the 
first  argument,  but  gave  Mr.  At^ 
tomejf  General  time  to  consider  of 
it,  who,  upon  conference  vrith  me, 
declined  to  argue  it,  and  the  pri- 
soner had  judgment  and  was  dis- 
charged." 

The  Stat.  9  Geo.  2,  c.  35,  s.  10, 
is  as  follows :  .  .  .  **  be  it  en- 
acted, that  .  .  .  upon  infor- 
mation to  be  given  upon  oath,  be- 
fore any  one  or  more  of  his  Ma- 
jesty's justices  of  the  peace,  in  any 
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coonty,  city,  or  liberty  wbatsoeyer, 
that  oiiy  persotu  to  the  number  of 
three  or  more  are  or  have  been  ,  . 
aeeembledt  for  any  of  the  parposes 
aforesaid,  aiut  are  or  have  beem 
after  the  said  24th  day  of  June, 
armed  with  fire-arms  or  other  of- 
fensive arms  or  weapons ;  such 
justice  or  justices  of  the  peace 
shall  and  may  grant  his  or  their 
warrant  to  the  constables  .  .  . 
requiring  such  ofiice r  .  '.  .  to 
take  to  his  .  .  .  assistance  as 
many  of  his  Majesty's  subjects  as 
may  be  thought  necessary  for  the 
apprehending  all  and  every  person 
and  persons  against  whom  such 
information  shall  be  given  as  afore- 
said ;  and  such  justice  or  justices 
of  the  peace  shall  and  may  •  .  . 
commit  all  and  every  or  any  of  the 
said  person  or  persons  to  Uie  next 
county  gaoly  there  to  remun,  &c. 
.  .  .  and  all  and  every  such  person 
andpersons  upon  dueproof<fhis,  her, 
or  their  being  assembled  and  armed 
as  qforesaid,  in  order  to  be  aiding 
and  assisting  in  the  clandestine 
running,  landing,  rescuing,  or  car- 
rying away  prohibited  or  uncus- 
tomed goods,  and  upon  conviction 
of  and  for  such  offence  shall  be 
adjudged  guilty  of  felony,"  &c. 

The  Stat.  9  Oeo.  4,  c.  69,  s.  9,  is 
as  follows — "Be  it  enacted,  that 
tf  any  persons,  to  the  number  qf  three 


or  more  together,  shaU  by  night  un^ 
lawfuUy  enter  or  be  in  any  land, 
whether  open  or  enclosed,  for  the 
purpose  of  taking  or  destroying 
game  or  rabbits,  any  of  such  per^ 
sons  being  armed,  &c.  •  .  each 
and  every  of  such  persons  shall  be 
guilty  of  a  misdemeanor,  &c." 

Under  this  statute  it  has  been 
held,  that  a  constructive  arming  is 
sufficient ;  the  words  of  the  statute 
seem  to  have  expressly  provided 
that  it  should  be  so.  (GoodfeUow^s 
ease,  I  Den.  C.  C.  82),  and  the 
ruling  of  Pattxson  J.  to  the  con- 
trary in  R.  V.  Davis,  8  C.  &  P.  759, 
was  overruled.  The  repealed  sta- 
tute 67  Oso.  3,  c.  90,  enacted,  that 
if  any  person  or  persons,  having  eii- 
tered  into  any  forest,  &c.,  with  the 
intent  illegally  to  destroy  game, 
&C.9  or  with  the  intent  to  aid,  &c., 
shall  be  found  at  night,  &c.,  armed 
with  any  gun,  &c.,  every  such  per^ 
son  so  offending,  being  thereof  law- 
fully convicted,  shall  be  adjudged 
guilty  of  a  misdemeanor,  &c. 
Under  this  statute  a  constructive 
arming  was  held  sufficient.  {Smith's 
ease,  R.  &  R.  C.  C.  363).  But  the 
constructive  arming  there  seems 
much  more  consistent  with'  the 
words  of  the  statute  than  the 
constructive  entry  under  stat.  9 
Geo,  4,  c.  69,  s.  9. 


ERRATA  IN  PART  II. 


Page  217,  To  R.  y.  Brooki  ud  Gib$omt  idd  the  following  marginal  vote : 
**  Offence  of  night  poaching  committed  by  A.  and  B.  on  4th  of 
Dee*  1845.  Information  and  warrant  for  their  apprehension,  19th  of 
Dee.  1845.  A.  oommitted  for  trial,  5th  of  Sept.  1846.  B.  on  2]tt 
of  Oct  1846.  Indictment  preferred,  5th  of  April,  1847.  HeU, 
nnder  stat  9  Geo,  4,  c.  69,  s.  4,  that  the  proaecution  was  oommenced 
within  twelve  calendar  months  after  the  eommiasiott  of  the  offBnoe." 

Page  276,  add  the  names  of  Lord  DkHhav  and  Wilds  C.  J.  to  the 
of  **  Judges  present'* 


ERRATA  IN  PART  III. 


Page  315,  line  lljor  <*  manor**  read  '« narrow.** 

Page  319,  for  a  note  to  fFkittaMer'8  case,  see  post,  p.  384. 

Page  3'20,  line  28,  for  **  QMeem  y.  Jiorfty**  read  «  Qmeem  y.  Fari^: 
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(.SUMMER  ASSIZES,  1848.) 


REGINA  V.  WILLIAM  THURBORN  (a).  1849. 


The  prisoner  was  tried  before  Parkb  B.,  at  the  Sum-  if  ii.  find  the 
mer  assiz&s  for  Huntingdon,  1848,  for  stealing  a  bank  aiother?and 

note,  instontlyap- 

He  found  the  note,  which  had  been  accidentally  anmof^ 
dropped  on  the  high  road.    There  was  no  name  or  ^*ihe?n-' 
mark  on  it,  indicating  who  was  the  owner,  nor  were  tent  of 
there  any  circumstances  attending  the  finding  which  entire  do- 
would  enable   him  to  discover  to   whom  the  note  ™burundcr 
belonged  when  he  picked  it  up ;  nor  had   he  any  such  circum- 
reason  to  believe  that  the  owner  knew  where  to  find  warrantajnry 
it  again.     The  prisoner  meant  to  appropriate  it  to  his  JJaut  the 
own  use,  when  he  picked  it  up.     The  day  after,  and  time  of  the 
before  he  had  disposed  of  it,  he  was  informed  that  the  he^m^h^  ^^ 

believeathat 
the  owner  coald  neither  find  the  chattel,  nor  be  found  himself,  such  appropriation  is  not 
larceny.    The  mere  taking  up  a  chattel  to  look  at  it  is  not  an  appropriation  of  it. 


(a)  This  case  is  reported  elsewhere  by  mistake,  as  R.  v.  fFUUam  IVood, 
VOL.  I.  E    £ 
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1849.      prosecutor  was  the  owner,  and  had  dropped  it  acci- 

.ji^^jj,      dentally ;  he  then  changed  it,  and  appropriated  the 

horn's     money  taken  to  his  own  use.     The  jury  found  that  he 

had  reason  to  believe,  and  did  believe  it  to  be  the 

prosecutor's  property,  before   he  thus  changed  the 

note. 

The  learned  Baron  directed  a  verdict  of  guilty, 
intimating  that  he  should  reserve  the  case  for  further 
consideration.  Upon  conferring  with  Maule  J.,  the 
learned  Baron  was  of  opinion  that  the  original  taking 
was  not  felonious,  and  that  in  the  subsequent  disposal 
of  it,  there  was  no  taking ^  and  he  therefore  declined  to 
pass  sentence,  and  ordered  the  prisoner  to  be  dis- 
charged, on  entering  into  his  own  recognizance  to 
appear  when  called  upon. 

On  the  30th  of  April,  a.  o.  1849,  the  following 
judgment  was  read  by  Parke  B. 

A  case  wad  reserved  by  Parke  B.  at  the  last  Hunt- 
ingdon assizes.  It  was  not  argued  by  counsel,  but  the 
Judges  who  attended  the  sitting  of  the  Court  after 
Michaelmas  Term,  1848,  namely,  the  L.  C.  Baron, 
Patteson  J.,  RoLFE  B.,  Cresswell  J.,  Williams  J., 
CoLTMAN  J.,  and  Parke  B.,  gave  it  much  con- 
sideration on  account  of  its  importance,  and  the 
frequency  of  the  occurrence  of  cases  in  some  degree 
similar,  in  the  administration  of  the  criminal  law,  and 
the  somewhat  obscure  state  of  the  authorities  upon  it. 
[The  learned  Baron  here  stated  the  case]. 

In  order  to  constitute  the  crime  of  larceny,  there 
must  be  a  taking  of  the  chattel  of  another  animo 
furandi,  and  against  the  will  of  the  owner.  This  is 
not  the  full  definition  of  larcen}^  but  so  much  only  of 
it  as  is  necessary  to  be  referred  to  for  the  present  pur- 
pose; by  the  term  animo  furandi  is  to  be  understood, 
the  intention  to  take,  not  a  particular  temporary,  but 
an  entire  dominion  over  the  chattel,  without  a  colour 
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of  right.    As  the  rule  of  law  founded  on  justice  and       1849 
reason  is,  that  actus  nonfacit  reum  nisi  mens  sit  reay      Thur- 
the  guilt  of  the  accused  must  depend  on  the  circum-      ^^JJl® 
stances  as  they  appear  to  him,  and   the  crime  of 
larceny  cannot  be  committed,  unless  the  goods  taken 
appear  to  have  an  owner,  and  the  party  taking  must 
know  or  believe  that  the  taking  is  against  the  will  of 
that  owner. 

In  the  earliest  times  it  was  held,  that  chattels, 
which  were  apparently  without  an  owner,  '*  nuUius  in 
bonis,"  could  not  be  the  subject  of  larceny.  Stam- 
fordj  one  of  the  oldest  authorities  on  criminal  law, 
who  was  a  Judge  in  the  reign  of  Philip  and  Mary^ 
says,  B.  1,  ch,  16,  **  Treasure  trove,  wreck  of  the 
sea,  waif  or  stray,  taken  and  carried  away  is  not 
felony/'  '^Quia  dominus  rerum  non  apparet,  ideo 
cujus  sunt  incertum  est.''  For  this  he  quotes  Fitz. 
Abr.  Coron.  p.  187,  265;  these  passages  are  taken 
from  22  Ass.  99  ;  22  Ed.  3,  and  mention  only  **  trea- 
sure trove,"  "  wreck,"  and  "  waif,"  and  Fitz.  says 
the  punishment  for  taking  such,  is  not  the  loss  of  life 
or  limb.  The  passage  in  3  Inst.  108,  goes  beyond 
this;  Lord  Coke  mentions  three  circumstances  as  ma- 
terial in  larceny.  First,  the  taking  must  be  felonious, 
which  he  explains ;  secondly,  it  must  be  an  actual 
taking,  which  he  also  explains ;  and  thirdly,  '^  it  is 
not  by  trover  or  Bnding ;"  he  then  proceeds  as  fol- 
lows :  "  If  one  lose  his  goods  and  another  find  them, 
though  he  convert  them  '  animo  furandi,'  to  his  own 
use,  it  is  not  larceny,  for  the  first  taking  is  lawful. 
So  if  one  find  treasure  trove,  or  waif  or  stray,  (here 
wreck  is  omitted  and  stray  introduced),  and  convert 
them  ut  supra,  it  is  no  larceny,  both  in  respect  of  the 
finding,  and  that  ^^  Dominus  rerum  non  apparet."  The 
only  authority  given  is  that  before  mentioned,  22  Ass. 
99 ;  22  JBrf,  3. 

E   E   2 
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1849.  Now  treasure  trove  and  waif  seem  to  be  subject  to 

Xhur-  ^  different  construction  from  goods  lost.  Treasure 
"cL^'  trove  is  properly  money  supposed  to  have  been  hidden 
by  some  owner  since  deceased,  the  secret  of  the  deposit 
having  perished,  and  therefore  belongs  to  the  Crown ; 
as  to  waif,  the  original  owner  loses  his  right  to  the 
property  by  neglecting  to  pursue  the  thief.  The  very 
circumstances  under  which  these  are  assumed  to  have 
been  taken  and  converted,  shew  that  they  could  not 
be  taken  from  any  one,  there  being  no  owner.  Wreck 
and  stray,  are  not  exactly  on  the  same  footing  as 
treasure  trove  and  waif;  wreck  is  not  properly  so 
called,  if  the  real  owner  is  known,  and  it  is  not  for- 
feited until  after  a  year  and  a  day. 

The  word  '*  estray''  is  used  in  the  books  in  different 
senses,  as  may  be  seen  in  Com.  Dig.  Waife,  F.,  where 
it  is  used  in  the  sense  of  cattle  forfeited  after  being  in 
a  manor  one  year  and  one  day  without  challenge, 
after  being  proclaimed,  where  the  property  vests  in 
the  Crown,  or  its  grantee  of  estrays ;  and  also  of  cattle 
straying  in  the  manor,  before  they  are  so  forfeited. 
BlacJutone^  vol.  2,  561,  Stephens^  ed.,  defines  estrays 
to  be  '^  such  valuable  animals  as  are  found  wandering 
in  any  manor  or  lordship,  and  no  man  knoweth  the 
owner  of  them,  in  which  case  the  law  gives  them  to 
the  Sovereign.*' 

In  the  passage  in  Stamford  no  doubt  the  word  is 
used,  not  exclusively  in  the  former  sense,  but  gene- 
rally as  to  all  stray  cattle,  not  seized  by  the  lord. 
Now  treasure  trove  and  waif  properly  so  called,  are 
clearly  '^  bona  vacantia,  nullius  in  bonis,"  and  but 
.f(^^.  the  prerogative  would  belong  to  the  first  finder 
al)solutely. 

''Cum  igitur  thesaurus  in  nullius  bonis  sit,  et 
antiquitus  de  jure  naturali  esset  inventoris,  nunc  de 
jure  gentium  efficitur  ipsius  domini  regis.*'    Bracton, 
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Coron,  L.  8,  c.  3,  p.  126.    Wreck  and  stray  in  the       1849. 
sense  we  ascribe  to  those  words  are  not  in  the  same      tuvh^ 
situation,  for  the  right  of  the  owner  is  not  forfeited      ■^^'" 
until  the  end  of  a  year  and  a  day,  but  Lord  Coke  in 
Constable's  case,  5  Rep.  108  a,  treats  wreck  also  as 
'^  nullius  in  bonis;"  and  estrays  ^^animalia  vagantia/' 
he  terms  ''vacantia/'  because  none  claims  the  pro- 
perty.    Wreck  and  estray,  however,  before  seizure, 
closely  resemble  goods  lost,  of  which  the  owner  has 
not  the  actual  possession,  and  afford  an  analogy  to 
which    Lord    Coke    refers    in    the    passage    above 
cited. 

Whether  Lord  Coke  means,  what  the  language  at 
first  sight  imports,  that  under  no  circumstances  could 
the  taking  of  goods  really  lost  and  found,  be  guilty  of 
larceny,  is  not  clear ;  but  the  passage  is  a  complete 
and  satisfactory  authority,  that  a  person  who  finds 
goods  which  are  lost  may  convert  them  animo  farandi 
under  some  circumstances  so  as  not  to  be  guilty  of 
larceny.  The  two  reasons  assigned  by  him  are,  that 
the  person  taking  has  a  right  in  respect  of  the  finding, 
and  also  that  they  are  apparently  without  an  owner, 
"  dominus  rerum  non  apparet,"  an  owner,  "  or  "  the 
owner  does  not  appear. 

The  first  of  these  reasons  has  led  to  the  opinion  that 
the  real  meaning  of  Lord  Coke  was  not  that  every 
finder  of  lost  goods,  who  takes  animo  furandi^  is  not 
guilty  of  felony,  but  that  if  one  finds,  and  innocently 
takes  possession  meaning  to  keep  for  the  real  owner, 
and  afterwards  changes  his  mind  and  converts  to  his 
own  use  he  is  not  a  felon,  on  the  principle  that  Lord 
Coke  had  previously  laid  down,  viz.,  that  ^'  the  intent 
to  steal  must  be  when  the  thing  stolen  cometh  to  his 
possession,  for  if  he  hath  the  possession  of  it  once  law- 
fully, though  he  hath  animum  farandi  afterwards,  and 
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1840.  carryeth  it  away  afterwards,  it  is  no  larceny/*  and  Lord 
,j.jj^j^  Coke  also  cites  Glanville^  "  Furtum  non  est  ubi  initium 
bobn's      habet  detentionis  per  dominium  rei," 

It  is  said  therefore  that  the  case  of  finding  is  an 
instance  of  this — beginning  with  lawful  title,  which 
consequently  cannot  become  a  felony  by  subsequent 
conversion  ;  but  if  it  be  originally  taken  not  for  the 
true  owner^  but  with  intent  to  appropriate  it  to  his  own 
use,  it  is  a  felony,  and  of  this  opinion  the  commis- 
sioners for  the  amendment  of  the  criminal  law  appear 
to  have  been,  as  stated  in  their  first  report. 

This  opinion  appears  to  us  not  to  be  well  founded, 
for  Lord  Coke  puts  the  case  of  lost  goods  on  the  same 
footing  as  waif  and  treasure  trove,  which  are  really 
bona  vacantia  goods  without  an  owner,  and  with  re- 
spect to  which  we  apprehend  that  a  person  would  not 
be  guilty  of  larceny,  though  he  took  originally  anmo 
furandi^  that  is  with  the  intent  not  to  take  a  partial  or 
temporary  possession,  but  to  usurp  the  entire  dominion 
over  them,  and  the  previous  observations  have  refer- 
ence to  cases  in  which  the  original  possession  of  the 
chattel  stolen  is  with  the  consent  of  or  by  contract 
with  the  owner.  But  any  doubt  on  this  question  is 
removed  by  what  is  said  by  Lord  HaUj  1  P.  C.  506. 
*'  If  ^.  find  the  purse  oi  B.  in  the  highway  and  take 
and  carry  it  away,  and  hath  all  the  circumstances 
that  may  prove  it  to  be  done  animo  farandij  as  deny- 
ing or  secreting  it,  yet  it  is  not  felony.  The  like  in 
case  of  taking  of  a  wreck  or  treasure  trove,"  (citing 
22  Ass.  99),  **  or  a  waif  or  stray/'  Lord  Hale  clearly 
considers  that  if  lost  goods  are  taken  originally  animo 
furandi^  in  the  sense  above  mentioned,  the  taker 
is  not  a  felon  ;  and  when  it  is  considered  that  by  the 
common  law,  larceny  to  the  value  of  above  twelve 
pence  was  punishable  by  death,  and  that  the  quality 
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of  the  act  in  taking  anvmo  Jurandi  goods  from  the  1849. 
poflsesBion  of  the  owner,  differs  greatly  from  that  of  thub- 
taking  them  when  no  longer  in  his  possession,  and  born's 
quan  derelict^  in  its  injurions  effect  on  the  interests  of 
society  (the  true  ground  for  the  punishment  of 
crimes),  it  is  not  surprising  that  such  a  rule  should  be 
established,  and  it  is  founded  in  strict  justice;  for  the 
cases  of  abstraction  of  lost  property  being  of  rare 
occurrence,  when  compared  with  the  frequent  viola- 
tions of  property  in  the  possession  of  an  owner,  there 
was  no  need  of  so  severe  a  sanative,  and  the  civil 
remedy  might  be  deemed  amply  sufficient.  Hawkins^ 
B.  1,  ch.  19,  s.  3,  Curwooits  ed.,  says,  '^our  law, 
which  punishes  all  theft  with  death,  if  the  thing  stolen 
be  above  the  value  of  twelve  pence,  and  with  corporal 
punishment  if  under,  rather  chooses  to  deal  with  them, 
(6.jir.,cases  of  finding,  and  of  appropriating  by  bailees,) 
as  civil  than  criminal  offences,  perhaps  for  this  reason, 
in  the  case  of  goods  lost,  because  the  party  is  not  much 
aggrieved  where  nothing  is  taken,  but  what  he  had 
lost  before/'  It  cannot  indeed  be  doubted  that  if  at 
this  day  the  punishment  of  death  was  assigned  to 
larceny  and  usually  carried  into  effect,  the  appropria- 
tion of  lost  goods  would  never  have  been  held  to 
constitute  that  offence,  and  it  is  certain  that  the  altera- 
tion of  punishment  cannot  alter  the  definition  of  the 
offence.  To  prevent,  however,  the  taking  of  goods 
from  being  larceny,  it  is  essential  that  they  should  be 
presumably  hst^  that  is  that  they  should  be  taken  in 
such  a  place  and  under  such  circumstances,  as  that 
the  owner  would  be  reasonably  presumed^  by  the  taker, 
to  have  abandoned  them,  or  at  least  not  to  know 
where  to  find  them.  Therefore  if  a  horse  is  found 
feeding  on  an  open  common  or  on  the  side  of  a  public 
road,  or  a  wat^h  found  apparently  hidden  in  a  hay 
stack,  the  taking  of  these  would  be  larceny,  because 


394  CROWN  CASES  RESERVED. 

t 

1840.  the  taker  had  do  right  to  presume  that  the  owner  did 
Thur-  not  know  where  to  find  them  ;  and  consequently  had 
*C^^'*  no  right  to  treat  them  as  lost  goods.  In  the  present 
case  there  is  no  doubt  that  the  bank  note  was  lost,  the 
owner  did  not  know  where  to  find  it,  the  prisoner 
reasonably  believed  it  to  be  lost,  be  had  no  reason  to 
know  to  whom  it  belonged,  and  therefore  though  be 
took  it  with  the  intent  not  of  taking  a  partial  or 
temporary,  but  the  entire  dominion  over  it,  the  act  of 
taking  did  not,  in  our  opinion  constitute  the  crime  of 
larceny.  Whether  the  subsequent  appropriation  of  it 
to  his  own  use  by  changing  it,  with  the  knowledge  at 
that  time  that  it  belonged  to  the  prosecutor,  does 
amount  to  that  crime,  will  be  afterwards  considered. 

It  appears,  however,  that  goods  which  do  fall  within 
the  category  of  lost  goods,  and  which  the  taker  justly 
believes  to  have  been  lost,  may  be  taken  and  converted 
80  as  to  constitute  the  crime  of  larceny,  when  the  party 
finding  may  be  presumed  to  know  the  owner  of  them, 
or  there  is  any  mark  upon  them,  presumably  known 
by  him,  by  which  the  owner  can  be  ascertained. 
Whether  this  is  a  qualification  introduced  in  modern 
times  or  which  always  existed,  we  need  not  determine. 
It  may  have  proceeded  on  the  construction  of  the 
reason  of  the  old  rule,  *^  Quia  Dominus  rerum  non 
apparet  ideo  cujus  sunt  incertum  est,"  and  the  rule 
is  held  not  to  apply  when  it  is  certain  who  is  the 
owner;  but  the  authorities  are  many  and  we. believe 
this  qualification  has  been  generally  adopted  in  prac« 
tice,  and  we  must  therefore  consider  it  to  be  the 
established  law.  There  are  many  reported  cases  on 
this  subject.  Some  where  the  owner  of  the  goods 
may  be  presumed  to  be  known,  from  the  circumstances 
under  which  they  are  found  ;  amongst  these  are  men- 
tioned the  cases  of  articles  left  in  hackney  coaches  by 
passengers,  which  the  coachman  appropriates  to  his 
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own  use,  or  a  pocket  book,  found  in  a  coat  sent  to  a  1849. 
tailor  to  be  repaired,  and  abstracted  and  opened  by  xhub- 
him.  In  these  cases  the  appropriation  has  been  held  ^q^'^ 
to  be  larceny.  Perhaps  these  cases  might  be  classed 
amongst  those  in  which  the  taker  is  not  justified  in 
concluding  that  the  goods  were  lost,  because  there  is 
little  doubt  he  must  have  believed  that  the  owner 
would  know  where  to  find  them  again,  and  he  had 
no  pretence  to  consider  them  abandoned  or  derelict. 
Some  cases  appear  to  have  been  decided,  on  the  ground 
of  bailment  determined  by  breaking  bulk,  which  would 
constitute  a  trespass,  as  Wynne*s  case,  Leach.  C.  C. 
p.  460,  but  it  seems  difficult  to  apply  that  doctrine 
which  belongs  to  bailment,  where  a  special  property 
is  acquired  by  contract,  to  any  case  of  goods  merely 
lost  and  found,  where  a  special  property  is  acquired 
by  finding. 

The  appropriation  of  goods  by  the  finder  has  also 
been  held  to  be  larceny  where  the  owner  could  be 
found  out  by  some  mark  on  them,  as  in  the  case  of 
lost  notes,  checks,  or  bills,  with  the  owner's  name  upon 
them. 

This  subject  was  considered  in  the  case  of  Merry  v. 
Green,  7  M.  &  W.  623,  in  which  the  Gourt  of 
Exchequer  acted  upon  the  authority  of  tbese  decisions ; 
and  in  the  ai^ument  in  that  case  difficulties  were  ^ 
suggested,  whether  the  crime  of  larceny  could  be 
committed  in  the  case  of  a  marked  article,  a  check 
for  instance,  with  the  name  of  the  owner  on  it,  where 
a  person  originally  took  it  up,  intending  to  look  at  it, 
and  see  who  was  the  owner,  and  then  as  soon  as  he 
knew  whose  it  was,  took  it,  animo  furandi;  as  in 
order  to  constitute  a  larceny,  the  taking  must  be  a 
trespass,  and  it  was  asked  when  in  such  a  case  the 
trespass  was  committed  ?    In  answer  to  that  inquiry 
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1840.  THE  QUEEN  v.  MARTIN. 


A.,  B.  and  c.  The  prisoDer,  Johfi  Martin^  was  tried  with  two  other 
fbr^teaiing  prisoners  named  George  JSades  and  Charles  diodes,  at 
D^^euUre  *^®  J^orset  Epiphany  sessions.  1849,  upon  an  indict- 
The  indict-  ment  for  sheep  stealing,  with  counts  for  receiving, 
coonVr,  also  ^^*  ^^^  ^^^  Eodes  were  found  guilty  upon  the  fifth 
charged  c.     couut  of  the  indictment,  for  stealing,  and  sentenced 

as  for  a  bud-  »  o' 

atantive  each  to  seveu  years  transportation. 
rec°emng*the       ^h®  prisoner  Martin  was   found  guilty  on   the 

sheep  in  seventh  count  for  receiving ;  the  property  being  laid 

Mre,  with-  as  received  at  Trent^  in  the  county  of  Somerset    The 

any  onlTaa*  counsel  for  the  prisoner  in  moving  in  arrest  of  judg- 

Ac  thief.  ment,  contended  (inter  alia)^  that  the  count  on  which 

ment  was  the  prisoner  was  convicted  was  bad  upon  its  face, 

1    'A     C  A 

and  tried  in  inasmuch  as  in  its  effect,  it  was  nothing  more  than  a 
Dorfetshire.  charge  of  a  substantive  felony — having  no  reference 
guilty  on  the  to  the  principals  by  whom  the  property  was  stolen  in 
onV*^'^°^  the  county  of  Dorset^  so  as  to  sustain  the  count  for 
Held,  %h9t  receiving  in  Somerset^  under  statute  7  &  8  Geo.  4, 
was  bad,  as  c.  29,  s.  56,  and  that  the  receiving  being  so  laid 
juria^rtion  substantively,  and  as  having  taken  place  in  the 
inDorset'  county  of  Somerset,  the  Court  was  ousted  of  its 
Counsel  will  jurisdiction.  The  Court  overruled  the  objections, 
SecJSl?'  considering  the  defect  to  be  cured  by  statute  11  &  12 
though  no  Vict.  cap.  46,  s.  2,  and  sentenced  the  prisoner  to  seven 
pearafor the  y^^rs  transportation,  but  respited  the  execution,  and 
prisoner.  reserved  the  case  for. the  opinion  of  her  Majesty's 
Judges.  The  following  objections  were  taken  by 
Mr.  Stock  on  behalf  of  the  prisoner.  That  the  seventh 
count  was  bad. 

1st.  For  total  want  of  venue. 
2nd.  Or  for  wrong  venue. 
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3rd.  Or  for  venue  so  deficient  and  imperfect  as  not 
to  be  cured  by  statute. 

4th.  That  the  defect  was  not  to  be  cured  by 
reference  to  the  venue  in  the  margin. 

5th.  Or  by  reference  to  any  other  venue  in  the 
indictment. 

6th.  Or  by  the  parenthesis  in  such  seventh  count. 

7th.  That  the  property  was  insufficiently  laid,  and 
described  in  such  seventh  count. 

8th.  That  such  insufficient  description  was  not 
cured  by  the  parenthesis  aforesaid. 

9th.  That  it  in  no  way  appeared  in  the  said  seventh 
count,  that  the  property  the  prisoner  was  charged 
with  receiving  was  stolen  in  the  county  oi  Dorset ^  so 
as  to  give  the  Court  jurisdiction. 

10th.  And  generally — that  as  such  seventh  count 
was  a  distinct  and  separate  charge  of  substantive 
felony  in  its  terms,  of  which  the  prisoner  (Jdartvn) 
might  be  convicted,  although  an  acquittal  of  the 
principals  had  taken  place,  it  might  be  taken  per  «e, 
as  if  it  had  constituted  the  whole  indictment,  and  if 
bad  could  not  be  cured  aliundS  (a). 


1849. 

Ma.btin'8 
Case. 


(a)  Copy  qf  IndicfmaU, 

Donettkire,)  The  jurors  for  our 
to  wit.  J  sovereign  Lady  the 
Queen,  upon  tbeir  oath  present, 
that  John  Marimt  late  of  the  parish 
of  TreiU,  in  the  county  of  Somerfet, 
labourer,  Ckorge  Eadu,  late  of  the 
same  parish,  labourer,  and  Charles 
Eades,  late  of  the  same  parish, 
labourer,  on  the  eighteenth  day  of 
Deeanber,  in  the  twelfth  year  of 
the  reign  of  our  sovereign  Lady 
Victoria^  by  the  grace  of  God  of 
the  United  Kingdom  of  Great 
Britain  and  Irdand,  Queen,  De- 
fender of  the  Faith,  with  force  and 
arms,  at  the  parish  of  Sherborne,  in 


the  county  of  Donets  one  wether 
sheep,  of  the  price  of  twenty' 
shillings,  of  the  cattle,  goods  and 
chattels  of  one  Henry  EneoTy  then 
and  there  being  found,  feloniously 
did  steal,  take  and  drive  away 
against  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 
2nd  Count.  And  the  jurors 
aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the 
said  John  Martin^  George  Eadet 
and  Charles  Eades,  on  the  said 
eighteenth  day  of  December,  in  the 
twelfth  year  of  the  reign  aforesaid, 
with  force  and  arms,  at  the  parish 
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1849. 

Martin^ 
Case. 


This  case  was  ar^ed  on  30th  April,  1849,  before 
Wilde  C.  J.,  Alderson  B.,  Rolfe  B.,  Wightman  J., 
Cresswell  J.,  Platt  B. 


of  Sherborne  aforesaid,  in  tbe 
county  of  Dorset  aforesaid,  one 
wether  sleep,  of  the  price  of  twenty 
shillinfi^s,  of  the  cattle,  goods  and 
chattels  of  the  said  Henry  Ensor, 
then  and  there  being  found,  then 
and  there  wilfully  and  feloniously 
did  kill,  with  a  felonious  intent  to 
steal,  take  and  carry  away  the  car- 
cass of  the  said  sheep,  against  the 
form  of  the  statutes  in  such  case 
made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

3rd  Count.  And  the  jurors 
aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  tbe 
said  John  Martin,  George  Bodes 
and  Charles  Eades,  on  the  said 
eighteenth  day  of  December,  in 
the  twelfth  year  of  the  reign  afore- 
said, with  force  and  arms,  at  the 
parish  of  Sherborne  aforesaid,  in 
the  county  of  Dorset  aforesaid, 
one  wether  sheep,  of  the  price  of 
twenty  shillings,  of  the  cattle, 
goods  and  chattels  of  the  said 
Henry  Ensor,  before  then  felo- 
niously stiden,  taken  and  carried 
away,  feloniously  did  receive  and 
have,  tbey  the  said  John  Martin, 
Qeorge  Eades  and  Charies  Eades, 
then  and  there  well  knowing  the 
said  cattle,  goods  and  chattels  last 
aforesaid  to  have  been  fieloniously 
stolen,  taken  and  carried  away, 
against  the  form  of  the  statutes  in 
such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

4th  Count.  And  the  jurors 
aforesaid,  upon  their  oath  afore* 
said,  do  further  present,  that  the 
said  Jokn  Martin^  Qeorge  Eades 
and  Charles  Eades,  on  the  said 


eighteenth  day  of  December,  in 
the  twelfth  year  of  the  reign  afore- 
said, with  force  and  arms,  at  the 
parish  of  Sherborne  aforesud,  in 
the  county  of  Dorset  aforesaid* 
the  carcass  of  a  certain  sheep,  of 
the  value  of  twenty  shillings^  of 
the  goods  and  chattels  of  the  said 
Henry  Ensor,  before  then  felo- 
niously stolen,  taken  and  carried 
away,  feloniously  did  receive  and 
have,  they  the  said  John  Martin, 
Qeorge  Eades  and  Charles  Eades, 
then  and  there  well  knowing  the 
carcass  of  the  said  sheep,  last 
aforesaid  to  have  been  feloniously 
stolen,  taken  and  carried  away, 
against  the  form  of  ihe  statutes 
in  such  case  made  and  provided, 
and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and 
dignity. 

5th  Count.  And  the  jurors 
aforesaid,  upon  their  oath  afore* 
said,  do  further  present,  that  tbe 
said  George  Eades  and  Charles 
Eades,  on  the  said  eighteenth  day 
of  December,  in  the  twelfth  year 
of  the  reign  aforesaid,  with  force 
and  arms,  at  the  parish  of  SAsr- 
bcme  aforesaid,  in  the  county  of 
Dorset  aforesaid,  one  wether  sheep, 
of  the  price  of  twenty  shillings, 
of  the  cattle,  goods  and  chattels 
of  the  said  Henry  Ensor,  then  and 
there  being  found,  feloniously  did 
steal,  take  and  drive  away,  against 
the  form  of  the  statute  in  such 
case  made  and  provided,  and 
against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

6th  Count.  And  the  jurors 
aforesaid,  upon  thdr  oath  afore- 
said, do  fnrdier  present,  that  the 
said    Qeorge  Eades  and   Charies 
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Ffooks  for  the  Crown. 

(No  counsel  appearing  on  behalf  of  the  prisoner, 
a  question  arose  whether  counsel  should  be  heard  for 
the  Crown :  the  Court  decided  in  the  affirmative). 

It  must  be  admitted  that  the  words  of  reference  in 
the  7th  count,  viz.,  "  being  the  same  property  as  is 
mentioned  in  the  5th  count  of  this  indictment/'  do 
not  incorporate  the  whole  of  the  5th  count  in  the 
7th,  so  as  to  remedy  the  alleged  defect.  {Water* s 
case,  supra^  p.  356,  360 ;  and  R.  v.  Martin^  9  C.  & 
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Eadest  on  the  said  eighteenth  day 
of  December^  in  the  twelfth  year 
of  the  reign  aforesaid,  with  force 
and  arms,  at  the  parish  of  SAer- 
homs  aforesaid,  in  the  county  of 
Dorwt  aforesaid,  one  wether  sheep 
of  the  value  of  twenty  shillings, 
of  the  cattle,  goods  and  chattels 
of  the  said  Henry  Ensor^  then  and 
there  being  found,  ihen  and  there 
wilfully  and  feloniously  did  kiU» 
with  a  felonious  intent  to  steals 
take  and  carry  away  the  carcass 
of  the  said  sheep,  against  the  form 
of  the  statutes  in  such  case  made 
and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

7th  Ck>unt.  And  the  jurors 
aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the 
said  John  Martin,  on  the  said 
eighteenth  day  of  December,  in  the 
twelfth  year  of  the  reign  aforesaid, 
with  force  and  arms,  at  the  parish 
of  TVtfn/,  in  the  county  of  Somerset^ 
one  wether  sheep  of  the  price  of 
twenty  shillings,  (being  the  same 
property  as  is  mentioned  in  the 
fifth  count  of  this  indictment),  of 
the  cattle,  goods  and  chattels  of 
the  said  Henry  Ensori  before  then 
feloniously  stolen,  taken  and  car- 
ried away,  febniously  did  receive 
and  have,  he  the  said  Join  Martin, 


then  and  there  well  knowing  the 
said  cattle,  goods  and  chattels  last 
aforesaid  to  have  been  feloniously 
stolen,  taken  and  carried  away, 
against  the  form  of  the  statutes 
in  such  case  made  and  provided, 
and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and 
dignity. 

8th  Count.  And  the  jurors 
aforesaid,  upon  their  oaih  afore- 
said, do  further  present,  that  the 
said  John  Martin,  on  the  said 
eighteenth  day  of  December^  in  the 
twelfth  year  of  the  reign  aforesaid, 
with  force  and  arms,  at  the  parish 
of  Trent,  in  the  coiuty  of  Somerset 
aforesaid,  the  carcass  of  a  certain 
sheep,  of  the  value  of  twenty 
shillings,  (being  the  same  property 
as  is  mentioned  in  the  sixth  count 
of  this  indictment),  of  the  goods 
and  chattels  of  the  said  Henry 
Ensor,  before  then  feloniously 
stolen,  taken  and  earned  away, 
feloniously  did  receive  and  have, 
he  the  said  John  Martin,  then  and 
there  well  knowing  the  carcass  of 
the  said  sheep  last  aforesaid  to 
have  been  feloniously  stolen,  taken 
and  carried  away,  against  the 
form  of  the  statutes  in  such  case 
made  and  provided,  and  against 
the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  digaity. 
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184fl.      P.  217,  there  cited).     But  the  stat.  11  &  12  Vict. 
Martin's    ^'  ^^»  ^'  ^»  ^>  '^^^  altered  the  law  materially  in  cases 

Caae.         of  this  SOft. 

Wilde  C.  J. — You  must  find  jurisdiction  in  the 
county  of  Dorset  either  at  common  law  or  by  statute. 
The  act  of  receiving  is  not  stated  to  be  in  Dorsetshire^ 
but  in  Somersetshire^  therefore  there  is  no  jurisdiction 
at  common  law.  Nor  is  the  prisoner  alleged  to  have 
had  the  property  in  his  possession  in  Dorsetshire, 
therefore  there  is  no  jurisdiction  under  stat.  7  &  8 
Geo.  4,  c.  29,  s.  56. 

Ffooks.  He  may  under  that  section  be  tried  in  any 
county,  &c.,  where  the  party  guilty  of  the  principal 
felony  may  be  tried ;  the  latter  may  be  tried  in  any 
county  in  which  he  has  the  goods. 

Cresswell  J. — Who  is  said  to  be  the  prinqipal 
felon  in  the  7th  count  ?  There  are  no  words  to  shew 
to  whom  this  man  is  accessary. 

RoLFE  B. — For  all  that  appears  on  the  count  the 
stealing  and  receiving  might  both  have  been  in 
Somersetshire, 

[Statute  2  &  3  Vict.  c.  82,  s.  1,  respecting  the  trials 
of  offenders  in  detached  parts  of  counties ;  Loaders 
case,  2  Greaves's  Russell,  122 ;  Jamei  case,  7  C.  & 
P.  553  ;  Frasers  case,  1  Moo.  C,  C.  407 ;  O'Connor's 
case,  5  Q.  B.  16,  23,  34 ;  R.  v.  MitcheU,  2  Q.  B.  636  ; 
stat.  1  Wm.  4,  c.  66,  s.  24,  and  stat.  7  Geo.  4,  c.  64, 
s.  20,  were  referred  to]. 

Wilde  C.  J. — This  case  seems  quite  free  from 
doubt.  The  7th  count  cannot  be  supported.  It  ought 
to  shew  jurisdiction  on  its  face :  it  does  the  reverse. 
It  sets  out  facts  relating  exclusively  to  Somersetshire^ 
and  the  indictment  is  found  in  Dorsetshire^  by  a 
grand  jury  of  that  county.  We  have  to  decide  on  a 
motion  in  arrest  of  judgment,  and  can  only  look  to 
the  record.     The  argument  was  founded   on  facts 
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which  perhaps  might  have  been  put  on  the  record,       1849. 

but  were  not.  Martin's 

There  is  no  statute  which  remedies  the  defect ;  nor       Case. 
are  the  cases  applicable. 

In  H.  V.  JameSf  7  C.  &  P.  553,  the  prisoner  was 
indicted  for  forgery.  The  offence  was  laid  in  the 
city  of  Gloucester i  which  is  a  county  of  itself;  the 
indictment  was  found  by  a  grand  jury  of  that  place, 
and  the  prisoner  was  in  custody  there.  It  was  ob- 
jected at  the  trial  that  there  was  no  proof  of  the 
prisoner  having  committed  any  offence  in  the  city  of 
Gloucester.  But  it  was  holden  by  Patteson  J.  that 
as  by  Stat.  1  Wm.  4,  c.  66,  s.  24,  the  offence  might  be 
laid  to  have  been  committed  in  the  county  where  the 
prisoner  was  in  custody,  and  dealt  with  as  though  it 
had  been  actually  committed  there,  the  indictment 
need  not  contain  an  averment  that  the  prisoner  was  in 
custody  there.  In  R.  v.  Fraser^  1  Moo.  C.  C.  407  ; 
S.  C.  cited  in  R.  v.  James^  7  C.  &  P.  555,  and  com- 
mented on  by  Patteson  J.  The  prisoner  was  indicted 
for  bigamy ;  the  indictment  stated  that  the  second 
marriage  took  place  in  Surrey^  and  then  continued, 
*'  and  the  persons  aforesaid,  on  their  oath  aforesaid, 
do  say  that  J.  T.  F.  was  apprehended  on  the  day 

of  at  ."     The  indictment  was  found 

at  the  Old  Bailey  sessions,  in  Middlesex.  The  Judges 
on  a  case  reserved  held  that  as  the  offence  appeared 
on  the  face  of  the  indictment  to  have  been  committed 
out  of  the  jurisdiction,  it  was  necessary  to  allege  the 
fact  of  the  custody  within  the  jurisdiction  in  order  to 
remedy  the  defect.  There  would  otherwise  have  been 
error  on  the  record «  In  this  case  there  is  apparent 
error  on  the  record,  and  nothing  to  render  that  error 
inoperative. 

The  rest  of  the  Court  concurred. 

VOL.  I.  F    F 
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THE  QUEEN  o.  THOMAS  ILLIDGE. 


enable  a 
third  person 
to  taste  the 


The  London  The  prisoner  was  tried  before  Mr.  Justice  Cress- 
pa^nyhad^  WELL,  at  the  Central  Criminal  Court,  in  February, 
wine  in  their  1S49,  on  an  indictment  which  charged  him  with 
lonffinir  to  A,  feloniouslv  uttering  a  forsred  warrant  for  delivery  of 
?fC:h  goods,  to  wit.  wine:  weU  knowing  the  same  to  be 
company,  forged,  with  intent  to  defraud  the  London  Dock  Corn- 
wishes  to       pai^y*     Other  counts  described  the  instrument  as  an 

order  and  as  a  request.    There  were  other  counts  in 
the  indictment  similar  in  form,  but  charging  an  inten- 
8i^\nd  give  tion  to  defraud  Samuel  Vincent  and  another. 
to  such  per-        i^  ^^g   proved  that  the  prisoner  on  the   9th  of 

son  an  order  '^  i^ 

addressed  to  January  went  to  the  London  Docks,  and  presented  to 
oAhrcom-  ^  clerk  in  the  service  of  the  company,  in  the  Crescent 
pany,  which,  yault  wine  department,  a  document  called  a  tasting 

when  ooun-  ^    ^  ^        ^  ^ 

tersigned  bv    Order,  of  which  the  following  is  a  copy. 

thederkof      hqaq 

butroToTJ:  t^ll  To  the  Cooper,        Vault,  London  Docks,  184  . 

wise,  is  to  be 

Wines. 


Permit  Self  and  Company  to  taste 
Ex  Traveller,     Capt.  Austin    @     Cadiz. 


Entered  by  Williams, 


Butts 


a  sufficient 

authority  to 

tiie  cooper. 

The  prisoner 

forged  a 

tasting  order 

in  the  name 

of  A,,  and 

presented  it 

to  the  cooper: 

it  had  not 

the*  signature 

of  the  clerk 

of  the  com* 

pany. 

Held,  1.  That 

this  instru* 

ment  was  an 

order. 

2.  That  it 

was 

for  the 

livery  of  goods  within  stat.  11  Oeo,  4  and  1  Wm,  4»  c.  66,  s.  10. 


May  /48. 


Mark. 

No. 

• 

D    a 

O  P. 

112/ 

114 

Vincent  Sf  Pugk. 


Casks  No"* 
Ditto 


Tasted  

Sampled  Ditto        Shewn  by^ 

The  course  of  business  at  the  London  Docks  with 
;he  de^*'  reference  to  such  orders  is,  that  the  merchant  who  has 
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wine  in  the  vaults,  and  wishes  to  enable  a  party  to  1849. 
taste  it,  gives  an  order  in  the  form  set  out*  It  is  Tllidg^ 
then  taken  to  the  clerk  before  mentioned,  and  he  Ca8e4 
writes  his  name  across  it,  and  when  it  has  been  so 
signed  by  him,  but  not  otherwise,  the  coopers  of  the 
company  are  authorized  to  act  upon  it,  and  allow  the 
party  presenting  it  to  taste  the  wines  described  in  iu 
The  instrument  in  question  was  presented  to  the  clerk 
for  his  signature,  but  he,  suspecting  it  was  not  genuine, 
refused  to  sign  it,  and  said  he  must  first  send  to 
Vincent  and  Pugh.  The  prisoner  said  he  would 
return  in  half  an  hour,  and  went  away,  but  did  not 
return.  It  was  proved  that  the  signature,  Vincent 
and  Pugh^  was  a  forgery,  and  that  the  prisoner  knew 
it  to  be  so.  For  the  prisoner  it  was  objected  that  a 
tasting  order  could  not  be  considered  an  order  for  the 
delivery  of  goods ;  and  secondly,  that  this  never  was  a 
perfect  order,  nor  was  uttered  as  such,  but  was  handed 
to  the  clerk  for  his  signature,  in  order  that  it  might 
become  an  available  tasting  order. 

The  learned  Judge  thought  it  right  to  reserve  these 
points  for  further  consideration,  and  on  the  jury 
finding  the  prisoner  guilty,  ordered  him  to  be  dis- 
charged on  his  own  recognizance  to  appear  and 
receive  judgment  when  called  upon  so  to  do. 

This  case  was  argued  on  30th  Aprils  1849,  before 
WildeC.  J.,  Alderson  B.,Wiohtman  J.,  Rolfe  B., 
Cresswell  J.,  Platt  B. 

Huddlestouj  for  the  prisoner. 

First.  This  is  not  an  order  for  the  delivery  of  goods 
within  the  stat.  11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  10  (a). 

(a)  Sect.  lOy  **  Be  it  enacted  that  roll  or  copy  of  any  court  roll  re* 

if  any  person  shall  forge  or  alter,  lating  to  any  copyhold  or  costo- 

or  shall  offer,  utter,  dispose  of,  or  mary  estate,  or  any  acquittance  or 

put  off,  knowing  the  same  to  he  receipt  either  for  money  or  goods« 

forged  or  altered,  any  deed,  hond  or  any  accountahle  receipt  either 

or  writing  obligatory,  or  any  court  for  money  or  goods,  or  for  any 

F   F   2 
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1849  It  is  a  mere  license  to  exercise  one  of  the  senses  on  a 
Illidgb's  particular  subject.  At  the  trial,  Mr.  Justice  Cress- 
Case.  WELL  Said,  '*  I  have  a  very  strong  opinion  at  present 
that  this  is  not  an  order  for  the  delivery  of  goods.  An 
order  for  the  delivery  of  goods  means  that  they  are 
to  be  delivered  to  the  party  to  be  dealt  with  as  his 
own,  in  any  way  he  pleases.  This  wine  is  not  so 
delivered ;  it  is  delivered  to  him  for  the  special  pur- 
pose of  tasting  and  nothing  else;  he  has  no  other 
control  over  it "  (a). 

Platt  B. — Has  not  the  man  who  tastes,  the  entire 
control  and  disposal  of  the  wine  tasted  ?  It  is  an 
order  to  deliver  wine  to  be  tasted. 

Wilde  C.  J. — Suppose  an  order  to  be  given  for  the 
delivery  of  a  sample  of  any  goods,  would  not  that  be 
an  order  for  the  delivery  of  so  much  of  the  goods  as 
was  contained  in  the  sample?  This  is  an  order  to 
deliver  a  sample  of  wine  to  be  taken  away ;  just  as  an 
order  on  a  cook's  shop  for  a' dinner  would  be  an  order 
for  the  delivery  of  so  much  food. 

Alderson  B. — ^The  smallness  of  the  quantity  de- 
livered can  make  no  difference.  Suppose  a  thousand 
persons  came  to  taste,  and  each  drank  a  glass,  would 
the  thousand  have  had  no  goods  delivered  to  them  ? 
This  order  means  that  the  bearer  is  to  take  a  certain 
portion  of  wine  for  the  purpose  of  tasting. 

Secondly.  If  this  instrument  be  of  such  a  nature  as 
to  fall  within  the  class  of  instruments  set  forth  in  the 
statute,  it  is  imperfect,  and  therefore  cannot  be  deemed 
an  order  in  its  present  state.     It  is  addressed  to  the 

note,  bill  or  other  security  for  pay-  whatsoever,  every  snch  offender 

ment  of  money,  or  any  warrant,  shall  be  guilty  of  felony,  and  being 

order  or  request  for  the  delivery  or  convicted  thereof,  &c.  Ac." 

transfer  of  goods,  or  for  the  de-  (a)  See  p.  361,  Printed  Report 

hvery  of  any  note,  bill  or  other  of  the  Fourth  Session  of  the  Cen- 

security   for  payment   of  money  tral  Criminal  Court, 

with  intent  to  defraud  any  person  **  Duke,  Mayor." 
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cooper,  but  he  has  no  authority  to  execute  it,  until  it  ]849. 
is  countersigned  by  the  clerk  ;  and  until  it  is  so  signed  iLLiDOB'r 
it  is  not  a  permit  for  the  purpose  for  which'  it  was  Case, 
intended,  and  therefore  at  the  time  of  the  uttering  it 
was  not  a  warrant  or  order  in  the  true  sense  of  those 
terms.  An  order  must  import  a  right  in  the  giver  to 
give,  and  an  absolute  duty  in  the  party  on  whom  it  is 
made  to  execute  ;  a  request  imports  no  such  duty,  or 
any  duty  at  all.  This  instrument  is  clearly  not  a  re- 
quest.  If  anything,  it  is  an  order ;  its  whole  tenor 
shews  that;  it  is  mandatory  in  its  language,  and  evi- 
dently carries  with  it  a  positive  direction  to  the  party 
on  whom  it  is  made  to  execute  it.  (2  EdsU  P*  C. 
936;  B.  v.  Williams^  2  C.  &  K.  51,  where  an  instru- 
ment was  holden  to  be  a  warrant,  but  not  an  order, 
because  there  was  no  obligation  in  the  party  on  whom 
it  was  made  to  execute  it).  A  defective  instrument  is 
holden  not  to  be  the  subject  of  forgery.  Thus  an  in- 
dictment for  forging  a  bill  is  not  supported  by  proof  of 

a  bill  drawn  by  G.  S.  and  payable  to  or  order. 

It  is  no  bill  of  exchange,  because  there  is  no  payee. 
{R.  V.  Bandallj  R.  &  R.  195,  conf.  M.  v.  Richards, 
Ibid.  193;  R,  v.  Pateman,  Ibid.  455;  Ruskworth's 
case,  Ibid.  317;  2  Greaves'  Russell,  517). 

Platt  B. — Suppose  that  this  instrument,  without 
the  signature  of  the  clerk,  had  been  genuine,  and  the 
cooper  had  given  the  wine,  would  not  that  have  been 
a  warrant  ? 

Huddleston.  No,  it  could  not  properly  have  been 
acted  on  by  the  cooper.  It  is  expressly  found  in  the 
case  that  the  order  had  no  validity  unless  counter- 
signed. 

Platt  B. — ^The  words  ''no  validity  whatever'*  do 
not  appear  in  the  case.  The  requirement  of  the 
clerk's  signature  is  clearly  only  a  regulation  of  the 
docks. 
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1849.  Alderson  B. — In  Ji.  v.  Randall,  R.  &  R.   193, 

Illidgb'b  *^®  instrument  produced  in  evidence  did  not  support 
Case.  the  indictment ;  it  was  defective  on  its  face ;  it  pur- 
ported to  be  an  order  to  pay  to  some  third  person  or 
order  ;  then  that  third  person  was  not  named ;  there- 
fore the  counts  describing  the  instrument  as  an  order 
for  payment  were  not  proved,  it  not  appearing  to  whom 
the  payment  was  to  be  made.  So  again  in  JZ.  v. 
Richards^  R.  &  R.  195,  the  instrument  was  incom- 
plete on  its  face.  So  in  R.  v.  Pateman,  R.  &  R.  455, 
there  was  no  promise,  and  therefore  the  instrument 
was  not  a  promissory  note.  In  R.  v.  Rtishwarth,  Ibid. 
317,  2  Greaves'  Russell,  517,  the  magistrate,  as  an 
individual,  had  no  authority  to  make  the  order,  and 
therefore  it  was,  strictly  speaking,  no  order  at  all. 
The  cases  do  not  seem  to  bear  on  the  present  question. 
The  order  here  is  complete  on  its  face.  If  the  clerk's 
signature  is  added,  it  merely  amounts  to  this,  that  he, 
the  clerk,  certifies  that  it  is  a  genuine  order. 

Huddleston.  In  the  case  reserved  it  is  clear  that 
the  party  purporting  to  make  the  order  could  not  even 
taste  his  own  wine,  by  virtue  of  a  lasting  order,  without 
the  clerk's  signature  being  added.  The  facts  in  R.  v. 
Ruskwarth  seem  very  similar,  especially  as  regards  the 
necessity  of  the  order  there  mentioned  being  under 
seal.  The  clerk's  signature  here  is  as  necessary  to 
make  a  good  order,  by  the  practice  of  the  Docks,  as  the 
seal  was  there  by  the  regulations  of  the  act  of  Parlia- 
ment The  owner  and  the  clerk  must  combine  to 
make  a  valid  order ;  till  it  is  signed  by  both  it  is  only 
an  inchoate  order.  Both  the  parties  interested  must 
join  to  make  it  complete,  viz.,  the  owner,  and  the 
Dock  Company  by  their  clerk. 

Platt  B. — How  can  the  addition  of  the  clerk's 
signature  add  to  the  mandatory  part  of  the  order  ? 

Huddleston.      Suppose   an   act  of    Parliament  to 
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declare  that  such  an  instrument  without  the  clerk's       1849. 
signature  would  be  bad ;  this  would  be  a  bad  order,    il^idgb's 
that  is,  no  order  at  all.    How  is  the  case  altered  by  the       ^"®- 
fact  of  the  clerk's  signature  being  made  a  necessary 
ingredient  in  the  order  by  private  arrangement?   See 
judgment  of  Bayley  J.  in  R.  v.  Mushwortky  2  Greaves' 
Russell,  517. 

Wilde  C.  J. — The  case  states  the  course  of  busi- 
ness, and  then  sets  forth  an  order  purporting  to  be 
made  in  the  course  of  business.  A  merchant  putting 
his  goods  into  the  Docks  could  not,  as  owner,  make  an 
order  for  the  delivery  of  those  goods  on  any  one  but 
the  Dock  Company,  unless  the  course  of  business 
enabled  him  to  do  so,  in  which  case  he  must  make  an 
order  conformable  with  such  course.  There  the  com* 
pany  authorize  the  owner  to  make  an  order  on  their 
servant ;  the  authority  of  the  cooper  to  obey  that  order 
arises  not  from  the  order  of  the  owner,  but  from  an 
arrangement  made  between  the  company  and  the 
owner,  that  the  servant  shall  obey  the  owner  as  though 
he  were  the  company.  The  order  must,  therefore,  con- 
form with  the  terms  of  such  arrangement.  But  this 
order  does  not  do  so,  it  is  not  one  which  the  Dock 
Company  authorizes  the  cooper  to  obey.  It  seems 
therefore  to  be  invalid. 

Huddleston.    That  is  my  argument. 

Ballantyney  for  the  Crown. 

Firsts  as  to  the  second  point. 

The  instrument  is  described  as  an  order,  a  warrant, 
and  a  request.  In  one  point  of  view  it  is  all  three. 
It  is  an  order  to  the  Dock  Company ;  it  is  a  warrant 
to  the  Dock  Company ;  it  is  a  request  to  the  cooper. 
Formerly  the  effect  of  these  instruments  might  have 
been  explained  by  innuendos;  that  is  now  done  by 
evidence. 


410  CROWN  CASES  RESERVED, 

1849.  Is  this  an  instrumeDt  obligatory  on  anyone?     Yes, 

Illidoi's  ^^  ^^^  Dock  Company.  For  suppose  the  merchant  to 
^^®'  be  ignorant  of  the  regulations  about  the  clerk's  signa- 
ture, and  to  make  an  order  like  this,  would  it  not  be 
good?  Suppose  the  Dock  Company  to  disobey  the 
order,  and  the  merchant  to  sustain  loss  in  consequence 
and  to  sue  the  company,  would  they  not  be  bound  to 
shew  that  the  merchant  knew  their  private  regulations 
and  was  a  party  to  them.  Does  the  regulation  made 
by  them,  that  there  shall  be  the  clerk's  signature  in 
certain  cases,  make  it  less  an  order?  The  Dock 
Company  are  mere  bailees,  and  are  bound  to  deliver 
to  the  owner  without  any  clerk's  signature.  Nor  does 
the  fact  of  this  order  being  addressed  to  the  cooper 
make  any  difference.  For  an  order  is  obligatory  on 
the  party  whom  it  is  intended  to  affect,  not  the  party 
to  whom  it  may  chance  to  be  directed.  But  a  warrant 
is  not  obligatory  on  the  person  by  whom  it  is  intended 
to  be  executed  ;  it  only  authorizes  his  act,  and  is  a 
justification  of  his  acting.  This,  therefore,  is  a  warrant 
to  the  company. 

Platt  B. — ^The  clerk's  signature  is  the  act  of  the 
company ;  can  it  be  contended  that  the  signature  of 
the  company  is  necessary  in  order  to  warrant  its  own 
action  ? 

Wilde  C.  J. — Suppose  a  succession  of  these  orders 
to  be  made  and  executed,  and  the  merchants'  goods 
to  be  diminished  in  consequence ;  and  it  to  be  then 
discovered  that  the  orders  were  imperfect,  would  not 
the  merchant  be  entitled  to  complain  of  the  conduct 
of  the  Dock  Company,  who,  by  their  servant,  the 
cooper,  had  executed  orders  contrary  to  their  own 
regulations,  and  so  entailed  a  loss  on  the  merchant? 

WiGHTMAN  J. — Suppose  the  merchant  to  take  an 
order  in  the  form  of  this  one  and  present  it  to  the 
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cooper,  and  the  cooper  to  refuse  to  obey  it  because  of       1849. 
the  absence   of    the    clerk's  signature ;    would   the     iludgk'b 
merchant  be  entitled  to  complain  ?  Case. 

Ballantyne.  Perhaps  not:  because  it  might  be 
thought  that  he  had  adopted  the  regulations  of  the 
Dock  Company,  and  was  therefore  stopped  from 
suing. 

Cresswell  J. — Perhaps  I  ought  to  have  left  to  the 
jury  whether  the  merchant  knew  of  the  regulations  ; 
though  I  have  no  doubt  that  there  is  not  a  merchant 
in  London  who  does  not.  If  the  merchant  and  Dock 
Company  had  made  such  an  arrangement  as  is  sup- 
posed, the  merchant  might  complain  of  the  company 
if  they  executed  an  order  which  was  not  in  conformity 
with  the  terms  of  the  arrangement. 

Platt  B. — It  may  be  that  the  clerk's  signature  is 
only  for  the  protection  of  the  company  to  prevent 
forgery :  but  the  mandate  of  the  owner  is  still  a 
mandate,  and  the  clerk's  signature  does  not  make  it 
more  so. 

Ballantyne.  This  order  is  as  perfect  an  order  as 
the  merchant  can  make. 

WiOHTMAN  J. — No  ;  because  he  could  not  make  an 
order  on  any  but  the  company  itself,  except  by 
private  arrangement  with  the  Dock  Company,  any 
more  than  you  could  draw  a  check  on  the  cashier  of 
a  bank,  except  by  private  arrangement  with  the 
bankers. 

Ballantyne.  At  all  events  this  instrument  is  good 
as  a  warrant :  for  the  cooper  must  be  treated  as 
being  identical  with  the  company. 

Wilde  C.  J. — The  power  of  the  merchant  to  make 
orders  on  the  cooper  is  only  conventional ;  and  the 
Dock  Company  may  annex  any  conditions  they  please 
as  the  terms  on  which  they  will  permit  the  merchant 
to  make  orders  on  their  servant. 
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1849.  Ballantyne.    This  instrument  is  at  all  events  a 

ILMDOE'B   request. 
Ctie.  Wilde  C.  J. — Suppose  the  cooper  has  no  right  to 

deal  with  the  goods  in  the  custody  of  the  Dock  Com- 
pany,  unless  by  a  request  countersigned  by  the  clerk, 
would  this  be  a  request  ? 

Ballantyne.  Yes,  if  the  cooper  is  to  be  regarded  as 
identical  with  the  company. 

Aldebson  B. — An  order  is  an  order  by  a  party 
who  may  command  to  a  party  who  must  obey.  A 
warrant  is  a  like  direction  to  a  party  who  may  obey, 
and  is  indemnified  by  the  warrant  if  he  does  so.  A 
request  is  an  instrument  addressed  by  any  one  person 
to  another  who  has  an  interest  in  the  subject-matter 
of  the  request,  and  may  comply  with  the  request  if  he 
pleases. 

This  is  not  an  order  upon  the  cooper,  because  it  is 
not  binding  upon  him :  nor  a  warranty  because  it 
does  not  indemnify  him :  nor  a  request,  because  it  is 
not  addressed  to  a  party  having  an  interest  in  the 
subject  of  the  request.  We  cannot  look  beyond  the 
instrument  itself:  Is  it  a  warrant,  order,  or  request  to 
the  cooper  f  If  it  had  been  addressed  to  the  Dock 
Company  and  delivered  to  the  cooper,  that  would  have 
been  a  different  case ;  you  here  charge  the  prisoner 
with  forging  this  particular  instrument.   What  is  it  ? 

Wilde  C.  J. — A  check  on  the  Bank  of  England 
addressed  to  the  cashier  is  considered  to  be  addressed 
to  the  bank  ;  but  that  is  only  by  arrangement,  and  it 
must  appear  that  the  cashier  has  authority  to  represent 
the  bank.  So  here  it  must  appear  that  the  cooper 
had  authority  to  represent  the  Dock  Company,  other- 
wise he  cannot  be  regarded  as  identical  with  them. 

Wilde  C.  J.,  here  intimated  that  the  Court  were  of 
opinion  that  if  the  instrument  could  be  treated  as  an 
order,  warrant,  or  request,  it  would  come  within  the 
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statute  as  an  order,  kc.^far  the  delivery  of  goods,  and       1849* 
therefore  on  the  first  point  their  judgment  would  be    ii.ui>a«'8 
for  the  Crown.  Case. 

HuddUston  replied. 

This  is  clearly  not  a  request :  for  a  request  is  where 
the  party  requesting  has  no  interest  in  the  thing 
asked  for :  whereas,  here  the  party  purporting  to  sign 
this  instrument  claims  a  right  to  demand  the  subject 
of  it. 

Cur.  adv.  vult. 

Afterwards,  on  the  23rd  June,  1849,  Wilde  C.  J. 
delivered  the  following  judgment. 

Upon  consideration,  we  are  of  opinion  that  the  con- 
viction in  this  case  was  right.  The  first  question  is, 
whether  the  instrument  which  the  prisoner  uttered, 
knowing  it  to  be  forged,  was  an  order.  It  was 
directed  to  the  cooper,  at  a  particular  vault,  in  the 
London  Docks,  and  purported  to  be  signed  by  the 
owner  of  wine  in  that  vault,  and  was  in  this  form, 
'*  Permit  self  and  company  to  taste  wines,  ex  Traveller, 
&c.  ;*'  which  must  mean,  permit  the  party  signing  and 
company  to  taste ;  the  order  therefore  to  the  cooper 
to  permit  the  wines  to  be  tasted  was  given  by  that 
party.  It  is  true  that  the  order  was  presented  by  the 
prisoner  to  a  clerk  of  the  company  in  order  that  he 
also  might  affix  his  name  to  it,  and  without  his 
signature,  the  cooper  had  no  authority  to  obey  the 
order  : — But  it  was  not  the  less  an  order  because  the 
cooper  had  not  authority  to  obey  it.  Again  assuming 
that  the  signatures  of  both  the  merchant  and  the  clerk 
of  the  company  were  necessary  to  make  a  perfect  and 
efficient  order,  it  would  be  an  order  by  each  as  soon 
as  his  signature  was  affixed.  If  a  promissory  note 
were  made  payable  to  A.  and  B.^  not  in  partnership, 
or  their  order,  so  that  the  signature  of  both  would  be 
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1840. 

Il.LIDOX'8 

Case. 


requisite  to  make  an  efficient  indorsement,  a  party 
forging  the  indorsement  of  A.^  and  uttering  the 
instrument  of  JB.,  for  the  purpose  of  procuring  his 
signature,  would  be  guilty  of  uttering  a  forged 
indorsement,  {WinterbottonCs  c?L%e^  Denison's  Crown 
Cases,  41).  Upon  the  same  principle  we  think  that 
the  prisoner  in  this  case  was  guilty  of  uttering  a 
forged  order.  The  next  question  is,  whether  it  can 
be  considered  as  an  order  fort  the  delivery  of  goods. 
Now,  although  it  is  true  that  the  quantity  delivered  for 
the  purpose  of  tasting  is  very  small,  yet  it  \9^  impos- 
sible to  say  that  it  is  not  an  order  for  the  delivery  of 
iome  wine,  and  as  we  cannot  apply  the  principle  of 
'^de  minimis  non  curat  lex"  to  such  a  transaction, 
we  feel  bound  to  say  that  it  was  an  order  for  the 
delivery  of  goods,  and  that  the  verdict  of  guilty  was 
right. 


1840. 


THE  QUEEN  v.  BEETON. 


An  indict- 
ment for 
larceny,  con- 
taining 
several 
counts,  de- 
scribing the 
goods  stolen 
as  the  pro- 
perty of  dif- 
ferent per- 
sons, may 
contain  a 
like  set  of 
counts  for 
receiving 
those  goods. 


John  Beetan  was  charged  at  the  General  Quarter 
Sessions  of  the  Peace  for  the  county  of  Suffolk,  held 
by  adjournment  at  Bury  St.  Edmonds  on  the  17th  day 
of  March,  a.  d.  1849,  upon  an  indictment,  an  abstract 
of  which  is  annexed  to  this  case.  The  prisoner  pleaded 
Not  Guilty.  After  the  prisoner  had  pleaded,  and  before 
the  counsel  for  the  prosecution  had  opened  the  case, 
the  counsel  for  the  prisoner  objected  that  under  the 
third  section  of  the  statute  11  2$i  12  Victoria,  c.  46,  it 
was  only  made  lawful  to  add  one  count  for  receiving, 
and  that  the  counsel  for  the  prosecution  therefore 
should  be   called   upon  to  elect  upon  which  of  the 
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counts  for  receiving  he  would  proceed*     The  Court       184©. 
thought  that  under  the  said  section  it  was  made  lawful     bbbton's 
to  add  as  many  counts  for  receiving,  as  there  were       Case, 
counts  charging   a  stealing;     and   refused  on    that 
account  to  put  the  counsel  for  the  prosecution  to  his 
election ;  but  upon  the  application  of  the  counsel  for 
the  prisoner,  reserved  a  case  upon  this  point  for  the 
consideration  of  the  Judges.     The  prisoner  was  found 
guilty  on  the  eleventh  count,  and  acquitted  upon  the 
other  counts.     The  prisoner  was  sentenced  to  seven 
years  transportation. 

1st  Count.  Breaking  the  dwelling  of  John  Mason, 
and  stealing  the  goods  of  George  Mason. 

2nd  Count.  Breaking  the  house  of  John  Mason, 
and  stealing  the  goods  of  John  Mason. 

3rd  Count.  Breaking  the  house  of  John  Mason, 
and  stealing  the  goods  of  Joseph  Mason. 

4th  Count.  Breaking  the  house  of  John  Mason, 
and  stealing  the  goods  of  Elizabeth  Mason. 

5th  Count.  Breaking  the  house  of  John  Mason, 
and  stealing  the  goods  of  Daniel  Mason. 

6th,  7th,  8th,  9th  and  10th.  Breaking  a  building 
within  the  curtilage  and  stealing  the  property  laid  as 
in  the  1st,  2nd,  3rd,  4th  and  5th  respectively. 

11th,  12th,  13th,  14th  and  15th.  Receiving  the 
goods ;  the  property  laid  as  in  the  1st,  2ud,  3rd,  4th 
and  5th  counts  respectively. 

16th  Count.     For  previous  conviction. 

On  30th  April,  a.  d.  1849,  Power  appeared  fur  the 
prisoner,  but  was  not  heard,  as  the  Court,  consisting  of 
Wilde  C.  J.,  Alderson  B.,  Wightman  J.,  Rolfe  B., 
Cresswell  J.,  was  unanimously  of  opinion  that  the 
objection  was  groundless. 

Aldbrson  B — Why  may  there  not  be  as  many 
counts  for  receiving  as  for  stealing  ?     There  is  only 
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1849.  one  stealing,  and  one  receiviag,  but  the  offence  is  laid 

Bbbton'8  ^^  different  ways,  because  there  is  a  doubt  to  whom 

Case.  the  property  belonged. 


1849.  THE  QUEEN  v.  WILLIAM  BRISBY. 


If  a  Court  of  This  was  an  indictment  for  disobeying  an  order  of 
sfons  h^ran  j"stices,  dated  the  6th  day  of  Mai/,  1848,  and  was 
appUcation      tried  at  the  Epiphany  Sussex  Sessions  at  Petworth,  the 

for  an  order      j*,  ri-i 

in  bastardy,  aefendant  was  found  guilty,  subject  to  the  opinion  of 
njJn  dra^  ^^^  ^ourt  on  the  following  case, 
upaninstro-  Qn  the  6rst  day  of  January,  a.  d.  1848,  Sarah 
porting  to  be  Hollist  obtained  an  order  of  the  justices  against  the 
whi?hi8*bJd  defendant  as  the  putative  father  of  her  bastard  child, 
on  Its  face,      A  copy  of  that  order  is  hereunto  annexed,  marked 

and  a  nullity,       .^i      i      i  •ax 

another  petty   With  the  letter  (A.) 

ht^r^^l^ol^  '^^^^  ^^^^^  ^^^  served  upon  the  defendant,  but  no 
application      payment  was  made  by  him  under  it. 

matter  be-  On  the  28th  day  of  April  in  the  same  year,  the 

wme"  Mtiei  j^^^tices  who  had  made  the  order  of  the  1st  oi  January 
and  make  a     made  a  Supersedeas  of  the  same  under  their  hands  and 

Valid  order  on  •  rni^    •  j  •    j  j  ^i_  -j 

the  putative  scals.     Ihcir  Supersedeas  was  indorsed  on  the  said 

^^^^abieto^  order  of  the  1st  of  January ^  and  was  in  the  following 

be  indicted  words,  "Whereas  it  doth  now  appear  unto  us,  George 

ing  it!°  ^^*  Wyndham  and  John  Luttman  Ellis,   Esquires,   the 

Qu4Bre,  per  justices  of  the  peace  above  named,  that  the  order  above 

J.,  if  one  set  forth,  is  by  reason  of  certain  errors  therein  and 

petty  sea-  omissions  therefrom,  invalid  according  to  law,  and 

siona  dis-  being  advised  by  counsel  that  such  order  is  so  invalid, 

mi86  aucb  o  •/  ^  » 

application      we  do  therefore  hereby,  absolutely  and  irrevocably 

after  hearing 

it  on  the 

merits,  another  petty  Besstons  can  le^ly  entertain  a  second  application  on  the  same 

subject-matter  between  the  same  parties^  and  grant  an  order  ? 
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supersede,  annul,  and  make  void  the  said  order.    'Given       1849. 
under  our  hands  and  seals  this  28th  day  of  April  1848.     Bbibbt's 
George  Wyndham  (l.  s.)     J.  L.  Ellis  (l.  s.)  ^^'•^ 

This  supersedeas  was  on  the  same  day  served  upon 
the  defendant,  and  a  tender  was  made  to,  but  declined 
by  him,  of  a  sum  sufficient  to  cover  all  the  costs  actually 
incurred  by  him  in  consequence  of  the  said  first  order. 

On  the  following  day,  the  29th  day  of  Aprils  Sarah 
Hollist  made  another  complaint,  and  a  fresh  summons 
wa<^  thereupon  issued  against  the  defendant,  requiring 
him  to  appear  at  a  petty  sessions  of  the  peace,  holden 
on  the  6th  day  of  May^  to  answer  such  complaint  of 
the  same  Sarah  Hollist,  respecting  the  same  bastard 
child.  The  justice,  who  granted  the  said  summons, 
was  one  of  the  justices  who  made  the  said  first  order, 
and  executed  the  said  supersedeas. 

The  defendant  protested  against  the  justices  at  such 
last  mentioned  petty  sessions,  having  jurisdiction  to 
hear  and  adjudicate  upon  the  said  complaint  of  the 
said  Sarah  Hollist  against  him,  as  there  had  already 
been  a  judicial  hearing  and  adjudication  by  a  competent 
tribunal  on  the  same,  and  as  the  said  order  of  the  1st 
of  January,  touching  the  same  subject-matter  was 
still  in  existence. 

The  justices,  one  of  them  being  the  same  Mr.  Ellis 
who  had  made  the  former  order  and  supersedeas, 
and  who  had  issued  the  last  summons,  considering  that 
they  had  jurisdiction,  made  another  order  against  the 
defendant  respecting  the  said  complaint  of  the  said 
Sarah  Hollist  respecting  the  said  bastard  child,  which 
said  last  mentioned  order  the  defendant  was  indicted 
for  disobeying.  A  copy  of  the  said  last  mentioned 
order  is  hereunto  annexed,  marked  with  the  letter  (B.) 
.  This  order  was  duly  served  upon  the  defendant,  who 
refused  to  pay  under  it. 

All  the  facts  were  admitted  on  the  trial,  but  it  was 
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1849.      coDt^nded  on  behalf  of  the  defendant,  that  the  second 
Brisby's     order  was  made  without  jurisdiction,  as  there  had  been 

Case.  a  previous  judicial  hearing  and  adjudication  on  the 
same  subject-matter,  and  a  previous  order  made 
thereon,  and  which  at  the  time  of  the  making  of  the 
second  order  had  not  been  quashed  on  appeal,  but  was 
still  in  existence.  It  was  argued  for  the  prosecution, 
that  as  the  first  order  was  an  invalid  one  (which  was 
admitted  by  the  prisoner's  counsel),  and  had  been  duly 
,  superseded,  and  as  a  sufficient  tender  of  all  costs 
occasioned  by  it  had  been  made  to  the  defendant  before 
the  summons  for  the  second  order  was  issued,  the 
justices  had  jurisdiction  to  make  the  second  order, 
notwithstanding  there  had  been  a  former  one  on  the 
same  subject-matter. 

If  the  Court  should  be  of  this  opinion,  the  verdict  of 
guilty  is  to  stand ;  if  not,  the  verdict  is  to  be  set  aside, 
and  one  of  Not  Guiltv  entered. 

This  case  was  argued  on  the  2nd  of  Jtine,  a.  d.  1849, 
before  Lord  Denman  C.  J.,  Parke  B.,  Patteson  J., 
CoLTMAN  J.,  Williams  J. 

Copy  of  Indictment. 

SuaseXy^The  jurors  for  our  Lady  the  Queen,  upon  their  oath, 
to  wit.  J  present  that  Sarah  HoUisty  now  residing  in  the  parish  of 
Dunctony  within  the  division  of  Lower  Arundel^  in  the  county  of 
Sussex^  single  woman,  before  the  making  of  the  order  of  justices 
hereinafter  mentioned,  to  wit,  on  the  second  day  of  June,  in  the 
year  of  our  Lord  1847,  at  Midhursty  within  the  said  county,  was 
delivered  of  a  male  bastard  child  ;  and  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  Sarah  ffolUst 
having  been  so  delivered  of  such  bastard  child,  and  having  come  to 
reside  within  the  parish  of  Duncton  aforesaid,  and  within  the  said 
division  and  county,  afterwards,  to  wit,  on  the  twenty-ninth  day  of 
Aprily  in  the  year  of  our  Lord,  1848,  (being  within  twelve  calendar 
months  after  the  birth  of  the  said  child),  did  make  application  to 
John  Luttman  Ellis,  Esquire,  one  of  her  Majesty's  justices  of  the 
peace,  acting  in  and  for  the  said  division  and  county  at  Petworth, 
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in  the  said  division  and  county,  for  a  summons  to  be  served  upon         1849. 

one  WiUiam  Brisby^  o^Haslemere^  in  the  county  of  Surrey^  grocer,     ^ 

whom  she  alleged  to  be  the  father  of  the  said  child.  And  the  ^  Cwe* 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  John  Luttman  EUis,  so  being  such  justice  acting  in  and 
for  the  md  division  and  county  as  aforesaid,  did  thereupon  after- 
wards, to  wit,  on  the  same  day  and  year  last  aforesaid,  at  Petworth 
aforesaid,  duly  issue  his  summons  to  the  said  WiUiam  Brishy,  to 
be  and  appear  at  a  petty  sessions  to  be  holden  for  the  said  division 
at  Petworth  aforesaid,  within  the  said  division  and  county,  on  the 
sixth  day  of  May  then  next,  to  answer  the  complaint  of  her,  the 
said  Sarah  HoUitiy  touching  the  premises.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  the  said 
William  Brisby  was  duly  served  with  the  said  summons  within 
forty  days  of,  and  more  than  six  days  before  the  holding  of  the 
said  petty  sessions,  and  the  making  of  the  order  hereinafter 
mentioned,  to  wit,  on  the  twenty-ninth  day  of  April,  1848,  to 
which  said  summons,  he,  the  said  William  Brisby y  notwithstanding 
such  service  thereof  as  aforesaid  did  not  then,  to  wit,  at  the  said  petty 
sessions  so  holden  for  the  said  division,  on  the  said  sixth  day  of 
May,  appear  nor  offer  any  defence,  nor  shew  cause  why  an  order 
of  maintenance  should  not  be  made  upon  him.  Whereupon,  John 
Napper^  Esquire,  and  the  said  John  Luttman  ElliSy  being  two  of 
ber  Majesty's  justices  of  the  peace,  acting  in  and  for  the  said 
division  and  county  in  petty  session  assembled,  at  the  said  petty 
session,  holden  for  the  said  division  at  Petworth^  within  the  said 
division  and  county,  on  the  said  sixth  day  of  May,  1848,  the  said 
Sarah  HoUist  having  then,  to  wit,  at  the  said  petty  session  applied 
to  them  the  said  John  Napper  and  John  Luttman  Ellis,  as  such 
justices  as  aforesaid,  for  an  order  upon  the  said  William  Brisby, 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, did,  by  their  order  in  writing,  under  their  hands  and  seals, 
bearing  date  the  said  sixth  day  of  May,  in  the  year  of  our  Lord 
1848,  after  having  heard  the  evidence  of  the  said  Sarah  Hbllist, 
and  such  other  evidence  as  she  the  said  Sarah  HoUist  had  produced, 
and  the  evidence  of  the  said  Sarah  HoUist,  the  mother  of  the  said 
child,  having  been  corroborated  in  some  material  particular  by 
other  testimony  to  the  satisfaction  of  the  said  justices,  declare  and 
adjudge  the  said  William  Brisby  to  be  the  putative  father  of  the 
said  bastard  child,  and  did  thereby  order  that  the  said  WiUiam 
Brisby  should  pay  to  the  said  Sarah  HoUist,  the  mother  of  the 
said  bastard  child,  so  long  as  she  should  live  and  should  be  of  sound 
mind,  and  should  not  be  in  any  gaol  or  prison  or  under  sentence  of 

VOL.  I.  G    G 
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1849.       transportation,  or  to  the  person  who  shoold  be  appointed  to  have 
the  custody  of  the  said  bastard  child,  under  the  provisions  of  the 


Brirby*s 
Case.        ^^^  statute,  the  sum  of  two  shillings  per  week  from  the  said 

twenty-ninth  day  of  April  last  until  the  said  child  should  attain 
the  age  of  thirteen  years  or  should  die,  or  the  said  Sarah  HoUist 
should  marry,  for  and  towards  the  relief  and  keeping  of  the  said 
bastard  child.  And  the  said  justices  did  thereby  further  order 
that  the  said  WiUiam  Brisby  should  pay  to  the  said  Sarah  HoUist 
the  sum  of  1/.  17 s,  6d,,  being  the  costs  incurred  in  obtaining  the 
said  order.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  after  the  making  the  said  order,  and  before 
the  taking  of  this  inquisition,  to  wit,  on  the  fifteenth  day  of  Mc^, 
in' the  year  1848,  at  HasUmere  aforesaid,  notice  of  the  aforesaid 
order  was  duly  given  to  him  the  said  WiUiam  Brisby^  and  that  he 
the  said  WilUam  Brisby  was  duly  made  acquunted  with  the  eon- 
tents  thereof,  by  being  personally  served  with  the  siud  order.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  Sarah  HoUist  is  still  living  unmarried  and  never 
having  been  married,  and  is  of  sound  mind,  and  is  not  and  has  not 
been  since  the  making  of  the  said  order,  in  any  gaol  or  prison,  or 
under  sentence  of  transportation,  and  from  the  time  of  making  of 
the  said  order  hitherto  has  had  and  still  has,  as  the  proper  person 
in  that  behalf,  none  other  having  been  appointed,  the  sole  care  and 
custody  of  the  said  bastard  child.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the  said  bastard  child 
is  yet  living,  and  is  under  the  age  of  thirteen  years,  to  wit,  of  the 
age  of  sixteen  months  only  or  thereabouts,  and  hath  always  from 
the  time  of  making  the  said  order,  until  the  day  of  taking  this 
inquisition,  been  and  continued,  and  now  is  chargeable  to  and 
entirely  supported  by  the  said  Sarah  HoUist^  the  mother.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  WiUiam  Brisby ^  not  regarding  the  said  order,  nor  the 
laws  and  statutes  in  such  case  made  and  provided,  hath  not,  upon 
notice  of  the  said  order  as  aforesaid,  at  any  time  or  times  since  the 
making  thereof  as  aforesaid,  hitherto  paid  or  caused  to  be  paid  to 
the  said  Sarah  HoUist  or  any  person  on  her  behalf,  the  said  sum 
of  two  shillings  per  week  from  the  said  twenty-ninth  day  of  April 
last  as  aforesaid,  nor  any  part  thereof,  nor  the  sum  of  I/.  17 s,  Sd*, 
being  the  costs  of  obtaining  the  said  order  as  aforesaid,  nor  any 
part  thereof,  but  on  the  contrary  thereof,  notwithstanding  such 
notice  as  aforesaid,  he  the  said  WUUam  Brisby,  on  and  from  the 
said  sixth  day  of  May,  in  the  said  year  of  our  Lord,  1848,  unto 
the  taking  of  this  inquisition,  unlawfully,  wilftiUy,  obstinately,  and 
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contemptaoiuly  hath  neglected  and  refused,  and  still  doth  neglect       1849. 

and  refuse  to  pay  or  cause  to  be  paid  to  the  sud  SarcJi  HoUist  the  

said  sum  of  two  shillings  weekly,  from  the  said  twenty-ninth  day  ^  ^^^  ' 
of  AprH^  1848,  or  any  part  thereof,  and  also  the  said  sum  of 
]/.  17«.  6d.^  the  costs  incurred  in  obtaining  the  said  order  as  afore« 
said,  or  any  part  thereof,  contrary  to  the  direction  of  the  said  order, 
and  in  manifest  breach  and  contempt  of  the  same,  to  the  great 
damage  of  the  said  Sarah  HolUst^  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  agfunst  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  heretofore,  to  wit,  on  the  sixth  day  of 
May^  1848,  John  Napper  and  John  LuUman  EtUs^  Esquires,  two 
of  her  Majesty's  justices  of  the  peace,  acting  in  and  for  the  division 
of  Lower  Arundel^  in  the  county  of  Sussex^  in  petty  session 
assembled,  at  the  petty  session  holden  for  the  said  division  and 
county  at  Petieorth,  within  the  said  division  and  county,  on  the 
sixth  day  of  May^  1848,  duly  made  their  order  in  writing,  under 
their  hands  and  seals,  bearing  date  the  said  sixth  day  of  May,  1848, 
which  said  order  was  and  is  in  the  words  and  figures  following, 
that  is  to  say.  **  Sussex^  to  wit.  At  a  petty  sessions  of  her 
Majesty's  justices  of  the  peace  for  the  county  of  Sussex,  holden  in 
and  for  the  division  of  Lower  Arundel  in  the  said  county,  at  the 
Town  HcM  in  Petworthy  on  the  sixth  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-eight,  before  us, 
John  Napper  and  John  LuUman  EUis,  Esquires,  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  county.  Whereas,  one 
Sarah  HoUist,  single  woman,  residing  at  Duncton  within  this 
division,  did  on  the  twenty-ninth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-eight,  having  been 
delivered  of  a  bastard  child  within  twelve  calendar  months  prior 
thereto,  make  application  to  John  LuUman  EUis,  Enquire,  one  of 
her  Majesty's  justices  of  the  peace  acting  for  this  division  for  a 
summons,  to  be  served  upon  one  WUUam  Brithy,  of  Haslemere,  in 
the  county  of  Surrey,  grocer,  whom  she  alleged  to  be  the  father  of 
the  said  child,  and  the  said  justice  thereupon  issued  his  summons 
to  the  said  WtlUam  Brisby  to  appear  at  a  petty  session,  to  be 
holden  on  this  day  for  this  division,  in  which  the  said  justice  usually 
acts,  to  answer  her  complaint  touching  the  premises.  And 
whereas,  the  sud  WiUiam  Brisby  having  been  duly  served  with 
the  said  summons  within  forty  days  from  this  day,  and  six  days  at 
least  before  this  day,  as  is  now  proved  before  us,  and  the  S{ud 
Sarah  HoUist  having  now  applied  to  us,  the  justices  in  petty 
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1849.        session  assembled^  for  an  order  upon  the  said  WUUam  Brisby, 

according  to  the  form  of  the  statute  in  such  case  made  and  pro- 

Brisby's      yided,  and  it  being  now  proved  to  us  that  the  said  child  was,  since 
the  passing  of  an  act  passed  in  the  eighth  year  of  the  reign  of  her 
present  Majesty,  intituled  *  An  Act  for  the  further  amendment  of 
the  Laws  relating  to  the  Poor  in  England,*  that  is  to  say,  on  the 
second  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-seven,  born  a  bastard  of  the  body  of  the  said 
Sarah  HoUut;  and  we  having  heard  the  evidence  of  such  woman, 
and  such  other  evidence  as  she  hath  produced,  and  the  evidence  of 
the  said  Sarah  HoUisi,  the  mother  of  the  said  child,  having  been 
corroborated  in  some  material  particular  by  other  testimony  to 
our  satisfaction,  do  hereby  adjudge  the  said  William  Brishy  to  be 
the  putative  father  of  the  said  bastard  child,  and  having  regard  to 
all  the  circumstances  of  this  case,  we  do  now  hereby  order  that 
the  said  WUUam  Brishy  do  pay  unto  the  said  Sarah  BoUist,  the 
mother  of  the  said  bastard  child,  so  long  as  she  shall  live  and  shall  be 
of  sound  mind,  and  shall  not  be  in  any  gaol  or  prison,  or  under 
sentence  of  transportation,  or  to  the  person  who  may  be  appointed 
to  have  the  custody  of  such  bastard  child,  under  the  provisions  of 
the  said  statute,  the  sum  of  two  shillings  per  week,  from  the  said 
twenty-ninth  day  of  AprU  last,  until  the  said  child  shall  attain  the 
age  of  thirteen  years,  or  shall  die,  or  the  said  Sarah  HoUisi  shall 
marry.     And  we  do  hereby  further  order  the  said  William  Brisby 
to  pay  to  the  said  Sarah  HoUist  the  sum  of  one  pound  seventeen 
shillings  and  sixpence,  being  the  costs  incurred  in  obtaining  this 
order.     Given  under  our  hands  and  seals  at  the  session  aforesaid.** 
"John  Napper  (l.  s.)  J.  Z.  EUis,  (l.  s.)" 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  WUUam  Brishy  was  personally  served  with 
the  said  order  after  the  making  thereof,  and  before  the  taking  of 
this  inquisition,  to  wit,  on  the  fifteenth  day  of  May,  1848.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  Sarah  HoUist  is  still  living,  without  having  been 
married,  and  is  of  sound  mind,  and  is  not  nor  hath  been  in  any 
gaol  or  prison  since  the  making  of  the  said  order,  nor  under  any 
sentence  of  transportation,  and  from  the  time  of  the  making  the 
said  order  hitherto  has  had,  and  still  has  the  sole  care  and  custody 
of  the  said  bastard  child,  no  other  person  having  at  any  time  been 
appointed  in  that  behalf.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  bastard  child  is  still 
living  and  under  the  age  of  thirteen  years,  to  wit,  of  the  age  of 
sixteen  months  or  thereabouts,  and  hath  always,  from  the  time  of 
making  the  said  order  until  the  day  of  the  taking  of  this  inquisi- 
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tion,  been  and  continaed,  and  still  is  chargeable  to  and  entirely        1849. 

supported  by  the  said  Sarah  HoUut^  the  mother.     And  the  jurors 

aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the     Bmsby  « 
said  WUUam  Brisby^  not  regarding  the  said  order,  nor  the  laws 
and  statutes  in  such  case  made  and  provided,  hath  not,  upon 
notice  of  the  said  order  as  aforesaid,  at  any  time  or  times  since  the 
making  thereof,  as  aforesaid,  hitherto  paid  or  caused  to  be  paid  to 
the  said  Sarah  HoUisi,  or  any  person  on  her  behalf  the  said  sums 
of  two  shillings  per  week,  from  the  said  twenty-ninth  day  of  AprU 
last  as  aforesaid,  nor  any  part  thereof,  nor  the  sum  of  1/.  17«.  6d., 
being  the  costs  of  obtaining  the  said  order  as  aforesaid,  nor  any 
part  tliereof,  but  on  the  contrary  thereof,  notwithstanding  notice 
thereof  as  aforesaid,  he,  the  said  WUUam  BrUbyy  from  the  said 
sixth  day  of  Mayy  in  the  year  1848  to  the  day  of  the  taking  of 
this  inquisition,  unlawfully,  wilfully,  obstinately,  and  contempt- 
uously hath  neglected  and  refused,  and  still  doth  neglect  and 
refuse  to  pay  or  cause  to  be  paid,  the  said  sum  of  two  shillings 
weekly,  from  the  said  twenty- ninth  day  of  Aprily  1848,  or  any 
part  thereof,  and  also  the  said  sum  of  1/.  Vis.  6d,y  the  costs 
incurred  in  obtaining  the  said  order  as  aforesaid,  or  any  part 
thereof,  contrary  to  the  direction  of  the  said  order,  and  in  manifest 
breach  and  contempt  of  the  same,  to  the  great  damage  of  the  said 
Sarah  Hbllisiy  to  the  evil  and  pernicious  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Copies  of  the  Orders  of  Jtistices, 

Order  (A). 
Sussex,  1  At  a  petty  sessions  of  her  Majesty's  justices  of  the  peace 
to  wit.  J  for  the  county  (a)  of  Sussex,  holden  in  and  for  the  divi- 
sion (a)  of  Lower  Arundel,  in  the  said  county,  at  the  Toum  Hall, 
Petworth,  on  the  first  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- eight,   before  us   George 
Wyndham,  and  John  Luttman  Ellis,  Esquires,  two  of  her  Majesty's 
justices  of  the  peace  for  the  said  county. 

Whereas  one  Sarah  Hollist,  single  woman,  residing  at  Duncton, 
within  this  division  (a),  did  on  the  sixteenth  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-seven, 
having  been  delivered  of  a  bastard  child  within  twelve  calendar 
months  prior  thereto,  make  application  to  John  Luttman  Ellis, 
fisquire,  one  of  her  Majesty's  justices  of  the  peace,  acting  for  this 
division,  for  a  summons  to  be  served  upon  one  WUliam  Brisby,  of 
Haslemere,  in  the  county  of  Surrey,  grocer,  whom  she  alleged  to 

(a)  Or,  city,  borough,  or  other  place,  as  the  case  may  be. 
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be  father  of  the  said  child  (a),  and  the  said  justice  thereupon  issued 
his  summons  to  the  said  WiUiam  Brisby,  to  appear  at  a  petty 
sessions  to  be  holden  on  this  day  for  this  division^  in  which  the  said 
justice  usually  acts,  to  answer  her  complaint  touching  the  premise. 
And  whereas  the  said  WilUam  Brisby  having  been  duly  served 
with  the  said  summons  within  forty  days  from  \tkU  day\  {p\  the 
fourth  day  of  December^  one  thousand  eight  hundred  and  forty- 
seven,  from  which  day  the  hearing,  [and  now  appearing  in  pursuance 
thereof]  (c),  *  of  this  case  has  been  adjourned.  And  the  said  Sarah 
HolUst  having  now  applied  to  us  the  justices  in  petty  session 
assembled,  for  an  order  upon  the  said  WiUiam  Brisby,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided :  Aund  it 
being  now  proved  to  us,    [in  the  presence  and  hearing  of  the 

said ]  (d)j  that  the  said  child  was,  since  (e)  the  passing  of  an 

act  passed  in  the  eighth  year  of  the  reign  of  her  present  Majesty, 
intituled  *'  An  Act  for  the  further  Amendment  of  the  Laws  relating 
to  the  Poor  in  England,"  that  is  to  say,  on  the  second  day  of  c/tine, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
seven,  bom  a  bastard  of  the  body  of  the  said  Sarah  HoUist     And 

we  having  [in  the  presence  and  hearing  of  the  said ]  (d\  heard 

the  evidence  of  such  woman,  and  such  other  evidence  as  she  hath 
produced,  [and  having  also  heard  all  the  evidence  tendered  by{f)  the 

said ],  and  the  evidence  of  the  said  Sarah  HolUsty  the  mother  of 

the  said  child,  having  been  corroborated  in  some  material  particular 
by  other  testimony  to  our  satis&ction,  do  hereby  adjudge  the  said 


(a)  When  the  application  is  made 
after  the  eaepiratioH  of  twelve  months 

from  the  Urth,  but  the  alleged  father 
has  paid  money  for  the  maintenance 
qf  the  chiH  for  the  word  within, 
substitute  the  words  more  than,  and 
after  the  word  child,  insert,  and 
who  was  proved  before  the  said 
justice  to  have  paid  money  for 
the  maintenance  of  the  said  child 
within  twelve  calendar  months 
after  its  birth. 

(b)  If  the  order  be  made  at  an 
adjourned  session,  insert  the  day  of 
the  commencement  of  the  session, 
adding  these  words,  from  which 
day  the  hearing  of  this  case  has 
been  adjourned,  and  erase  the  words 
this  day. 

(c)  If  the  defendant  do  not  ap- 
pear, insert  here,  and  six  days  at 


least  before  this  day,  as  is  now 
proved  before  ua;  or,  the  same 
having  been  left  at  his  last  place 
of  abode,  six  days  at  least  before 
this  day,  as  is  now  proved  before 
us,  and  erase  the  words  in  Italics. 

*  In  the  original  orders  the 
words  printed  between  brackets 
had  a  line  drawn  through  them,  as 
a  mark  of  erasure. 

(d)  Should  the  defendant  not  ap- 
pear, erase  the  words  in  ItcUics. 

(e)  Or,  within  six  ccdendar  months 
before, 

(/)  Should  the  dtfendant  appear 
by  attorney  or  counsel,  it  will  be 
then  only  necessary  to  erase  the 
word  by,  and  add  behay^  of ;  but 
should  he  not  appear  himself  or  by 
attorney  or  counsel,  then  erase  the 
Italics, 


CROWN  CASES  RESERVED. 


425 


fFUUam  BrMy  to  be  the  putative  father  of  the  said  bastard  child ; 
and  having  regard  to  all  the  circumstances  of  this  case,  we  do  now 
hereby  order  that  the  said  fFUUam  BrUby  do  pay  unto  the  said 
Sarah  HoUistj  the  mother  of  the  said  bastard  child,  so  long  as 
she  shall  live  and  shall  be  of  sound  mind,  and  shall  not  be  in  any 
gaol  or  prison,  or  under  sentence  of  transportation,  or  to  the  person 
who  may  be  appointed  to  have  the  custody  of  such  bastard  child 
under  the  provisions  of  the  said  statute,  the  sum  of  (a)  two  shil- 
lings  per  week  I  for  the  first  six  weeks  from  the  birth  of  the  said 

child,  cmd  from  the  expiration  of  such  six  weeks,  the  sum  of 

per  week],  from  the  sixteenth  day  of  November  last,  until  the 
said  child  shall  attain  the  age  of  thirteen  years,  or  shall  die,  or  the 
said  Sarah  HoUist  shall  marry :  And  we  do  hereby  further  order 
the  said  fFUUam  Brisby  to  pay  to  the  said  SarcJi  HoUist  the  sum 
of  one  pound  two  shillings,  being  the  costs  incurred  in  obtaining 
this  order  (6). 

Given  under  our  hand  and  seals  at  the  session  aforesaid, 

George  fFyndham,  (l.  b.)    J.  L.  EUis,  (l.  s.) 

[Here  followed  the  supersedeas]. 

[The  order  was  indorsed  as  follows : — 

'^29th  April,  1848.  Delivered  a  copy  of  this  order  and  super- 
sedeas  to  fViUiaim  Brisby,  and  at  the  same  time  tendered  to  him 
eight  sovereigns  for  his  expenses  occasioned  by  the  application  for 
such  order.*^  Richard  Blagden. 

Order  (B). 
Sussex,  1  At  a  petty  session  of  her  Majesty's  justices  of  the  peace 
to  wit,  J  for  the  county  (c)  of  Sussex,  holden  in  and  for  the  divi- 
sion (c)  of  Lower  Arundel,  in  the  said  county,  at  the  Tovm  HaU 
in  Petworth,  on  the  sixth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-eight,  before  us  John  Napper 
and  John  Luttman  Ellis,  Esquires,  two  of  her  Majesty's  justices  of 
the  peace  for  the  said  county. 

Whereas  one  Sarah  HoUist,  single  woman,  residing  at  Duncton, 
within  this  division  (c),  did  on  the  29th  day  of  April,  in  the  year 


1849. 

Brisbt's 
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(d)  Not  to  etpceedfioe  shilUngs. 
This  larger  amount  for  the  six  weeks 
cannot  be  allowed,  unless  the  (q>plu 
cation  has  been  made  within  two 
calendar  months  after  the  birth.  If 
the  application  has  not  been  made 
within  this  time,  or  the  justices  do 
not  think  it  right  to  aUow  that  or 
any  less  sum  for  the  birth,  erase  the 
words  in  Italics,  and  proceed  thus : — 
{Not  to  exceed  two  shilUngs  and  six 


pence)  per  week,  from  the  said 
day  of       last,  being  the  day  upon 
which  such  application  was  made 
to  the  said  justice  as  aforesaid. 

(b)  Jf  the  magistrates  should  de- 
cide upon  aUotoing  such  expenses, 
insert  here,  and  the  sum  of  ten 
shillings  for  the  midwife. 

(c)  Or,  city,  borough,  or  other 
place,  as  the  case  may  be. 
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1849.        ^^  ^^^  ^^  ^°®  thousand  eight  huodred  and  forty-eight,   having 

been  delivered  of  a  bastard  child  toithin  twelve  calendar  months 

Brisby's  p^j^j.  thereto,  make  application  to  John  LuUman  EUuy  Esquire, 
one  of  her  Majesty's  justices  of  the  peace,  acting  for  this  ditnsum^ 
for  a  summons  to  be  served  upon  one  WUliam  Brisby^  of  Hade- 
mere^  in  the  county  of  Surrey^  grocer,  whom  she  allied  to  be 
father  of  the  said  child  (a),  and  the  said  justice  thereupon  issued 
his  summons  to  the  said  WUUam  Brisbyy  to  appear  at  a  petty 
session  to  be  holden  on  this  day  for  this  dmsiarty  in  which  the  said 
justice  usually  acts,  to  answer  her  complaint  touching  the  premises. 
And  whereas  the  said  WUliam  Briaby  having  been  duly  served 
with  the  said  summons  within  forty  days  from  ihi$  day  (b\  [and 
now  appearing  in  pursfiance  thereof]  (c),  and  six  days  at  least  before 
this  day,  as  is  now  proved  before  us,  and  the  said  Sarah  HoQut 
having  now  appUed  to  us  the  justices  in  petty  sessions  assembled, 
for  an  order  upon  the  said  WUUam  Brisby,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided :  And  it  being 

now  proved  to  us,  [in  the  presence  and  hearing  of  the  said "]  (d)^ 

that  the  said  child  was,  since  (e)  the  passing  of  an  act  passed  in 
the  eighth  year  of  the  reign  of  her  present  Majesty,  intituled  "  An 
Act  for  the  further  Amendment  of  the  laws  relating  to  the  Poor  in 
England,"  that  is  to  say,  on  the  second  day  in  Jtrne,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-seven,  bom  a 
bastard  of  the  body  of  the  said  Sarah  BbUist, 

And  we  having  [in  the  presence  and  hearing  of  the  said j  (</), 

heard  the  evidence  of  such  woman,  and  such  other  evidence  as  she 
hath  produced,  [and  having  oho  heard  all  the  evidence  tendered 
by  (/)  the  said ],  and  the  evidence  of  the  said  Sarah  HolUst, 

(a)  When  the  appUcation  is  made  (c)  If  the  dtfendant  do  not  op- 

qfter  the  expiration  qf  twelve  calen-  pear,   insert   here,   and    six    days 

dar  months  from  the  birth,  but  the  at  least  before  this  day,  as  is  now 

alleged  father  has  paid  money  for  proved  before  us ;   or,  the  same 

the  maintenance  qf  the  child,  for  having  been  left  at  his  last  place 

the   word    within,    substitute   the  of  abode,  six  days  at  least  before 

words  more  than,  and   qfter   the  this  day,  as  is  now  proved  before 

word  child   insert,  and    who  was  us,  and  erase  the  words  in  Italics. 

proved  before  the  said  justice  to  (d)  Should  the  dtfendant  not  c^)- 

have  paid  money  for  the  mainten-  pear  erase  the  words  in  Italics* 

ance  of  the  said  child,  within  twelve  (e)    Or,    within    six    calendar 

calendar  months  after  its  birth.  months  before. 

(6)  If  the  order  be  made  at  an  if)  Should  the  defendant  appear 

adjourned  session,  insert  the  day  of  by  attorney  or  counsel,  it  toill  be 

the   commencement  of  the  session,  then    only  necessary    to   erase  the 

adding  these  wordsy  from  which  day  word  by,  and  add,  on  behalf  of; 

the  hearing  of  this  case  has  been  but  should  he  not  appear  himself  or 

adjourned,  and  erase  the  words  this  by  attorney  or  counsel,  then  erase 

day.  the  Italics. 
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the  mother  of  the  said  .child,  having  beeo  corroborated  in 
some  material  particular  by  other  testimony  to  our  satis&c- 
tion,  do  hereby  adjudge  the  said  William  Brisby  to  be  the  puta- 
tive father  of  the  said  bastard  child ;  and  having  regard  to  all 
the  circumstances  of  this  case,  we  do  now  hereby  order  that  the 
said  WiUiam  Brisby  do  pay  unto  the  said  Sarcih  Hbllisty  the 
mother  of  the  said  bastard  child,  so  long  as  she  shall  live,  and  shall 
be  of  sound  mind,  and  shall  not  be  in  any  gaol  or  prison,  or  under 
sentence  of  transportation,  or  to  the  person  who  may  be  appointed 
to  have  the  custody  of  such  bastard  child  under  the  provisions  of 
the  said  statute,  the  sum  of  (a)  two  shillings  per  week  [per  week 
for  the  first  six  weeks  from  the  birth  of  the  said  child,  and  from  the 

expiration  of  such  six  weeks  the  sum  of per  week"]  from  the 

said  twenty«ninth  day  of  April  last,  until  the  said  child  shall  attain 
the  age  of  thirteen  years,  or  shall  die,  or  the  said  Sarah  Hollist  shall 
marry :  And  we  do  hereby  further  order  the  said  WiUiam  Brisby  to 
pay  to  the  said  Sarah  ^o//»/ the  sum  of  one  pound  seventeen  shillings 
and  sixpence,  being  the  costs  incurred  in  obtaining  this  order  (b). 
Given  under  our  hands  and  seals  at  the  session  aforesaid. 

John  Napper,  (ii.  s.) 
«/.  L.  ElliSy  (l.  8.) 


1849. 
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Creasy^  for  defendant. 

Firsty  at  the  time  when  the  second  order  was  made 
the  first  order  was  still  in  existence  ;  the  supersedeas 
was  therefore  inoperative,  and  the  second  order  void. 
The  same  reasoning  is  applicable  to  a  supersedeas  as  to 
an  abandonment.    R.  v.  Hinchcliffe,  10  Q.  B.  356  (c)  ; 


(a)  Not  to  exceed  five  sMUings. 
This  larger  amounifor  the  six  weeks 
cannot  be  aUowed^  unless  the  appli- 
cation has  been  made  within  two 
calendar  months  qfter  the  birth.  If 
the  application  has  not  been  made 
within  this  time,  or  the  justices  do 
not  think  it  right  to  allow  that  or 
any  less  sum  from  the  birth,  erase 
the  words  in  Italics,  and  proceed 
thus: — {not  to  exceed  two  shillings 
and  sixpence)  per  week,  from  the 
said  day  of  last,  being  the 
day  upon  which  such  application 
was  made  to  the  said  justice  as 
aforesaid. 

i,b)  If  the  magistrates  should  de- 


dde  upon  allowing  such  expenses 
insert  here,  and  the  sum  of  ten 
shillings  for  the  midwife. 

(c)  That  case  only  decides  that 
an  order  cannot  be  cancelled  by 
the  act  of  the  party  who  applied 
for  it,  unless  that  act  be  8uch»  as 
to  leave  the  party  sought  to  be 
affected  by  the  order,  exactly  in 
the  same  position  as  he  was  in 
before  the  order  was  obtained.  It 
decides  that  an  order  cannot  be 
cancelled  by  a  partial  abandon- 
ment: not,  that  an  order  cannot 
be  cancelled  by  any  abandonment, 
or  that  a  defective  order  is  good 
till  quashed  on  appeal. 


n 
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1840.       S.  C.  16  L  J.,  New  S.,  M.  C.  78  a  supersedeas  is  a 

Bribbt'8    ™6r«  nullity. 
^^«-  CoLTMAN  J. — What  is  the  defect  in  the  first  order? 

Oreasy.  The  directions  of  the  statute  were  not 
complied  with  in  the  statement  as  to  the  making  of 
the  order  "in  the  presence  and  hearing''  of  the 
witness.     It  was  admitted  at  the  trial  to  be  defective. 

Patteson  J. — ^The  notes  of  direction  in  the  schedule 
form  part  of  the  act. 

Creasy.  Firsts  what  is  a  supersedeas?  All  the 
old  forms  of  supersedeas  are  of  warrants  of  committal. 
I  can  find  none  of  an  order  like  this,  which  is  in  the 
nature  of  a  judicial  investigation  between  two  parties. 
There  are  instances  of  supersedeas*  of  orders  of  re- 
moval ;  but  they  are  mere  warrants  obtained  ex  parte^ 
and  are  so  termed  in  the  Poor  Law  Removal  Acts. 

Parke  B. — ^The  first  order  is  a  nullity  ;  it  cannot 
be  superseded.  It  difiers  from  a  judgment,  which 
though  incorrect  is  good  till  reversed. 

Creasy.     Dalton  says  that  orders  are  judicial  acts. 

Parke  B. — But  the  order  here  is  on  its  face  a 
nullity,  therefore  why  adopt  a  mode  of  avoiding  it, 
which  is  in  the  nature  of  a  writ  of  error  ? 

Oreasy.  The  order  is  good  till  avoided.  The 
defect  is  not  an  evident  want  of  jurisdiction  in  the 
justices,  but  a  defect  in  the  practical  course  of  the 
proceedings.  It  should  have  been  brought  up  by 
certiorari  and  quashed,  and  then  a  fresh  order  might 
have  been  made.  The  supersedeas  is  a  nullity.  In 
R.  V.  Inhabitants  of  LUmrhydd^  Burr's  Sett.  Cas. 
No.  204,  the  order  seems  to  have  been  abandoned 
by  consent.  The  power  to  make  orders  is  statutory ; 
it  authorizes  the  making  of  one  order  and  one  only ; 
when  that  is  made  the  justices'  power  is  exhausted, 
until  that  order  is  reduced  to  a  nullity.  {Paley  on 
Convictions,  ch.  1 ;  ii.  v.  Sainshury^  4  T.  R.  451). 
Under  the  stat.  4  &  5  Wm.  4,  c.  76,  s.  72,  applications 
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for  an  order  in  bastardy  must  have  been  made  to  the  1844). 
next  general  sessions  of  the  peace ;  their  number  was  bbwby's 
thereby  limited  to  one.  Stat.  2  &  8  Vict.  c.  85,  s.  1,  C«m. 
transferring  the  jurisdiction  to  the  petty  sessions, 
authorized  an  application  within  three  months  after 
the  chargeability  of  the  child ;  it  evidently  contem- 
plated only  one  application.  Stat.  7  &  8  Vict.  c.  101, 
BS.  2,  3,  regulating  the  present  practice,  and  stat. 
8  Vict.  c.  10,  (containing  the  Schedule  of  Forms 
which  have  been  used  in  this  case),  do  not  alter  the 
practice  in  that  respect.  There  is  a  great  incon- 
venience in  leaving  justices  to  decide  whether  an 
order  is  a  nullity  or  no.  It  is  a  difficult  question ; 
there  is  great  liability  to  error ;  it  may  have  the  effect 
of  creating  two  good  concurrent  orders.  Pridgeon^s 
case,  Sir  W.  Jones'  Rep.  330 ;  2  BuUtrode,  855  ;  R. 
.  V.  Tennant,  2  Ld.  Raym.  1423  ;  R.  v.  Smith,  2  Bul- 
strode,  342,  shew  that  the  petty  sessions  and  quarter 
sessions  had  concurrentjurisdiction  in  granting  bastardy 
orders ;  but  that  after  an  order  of  petty  sessions  had 
been  quashed  on  appeal  at  the  quarter  sessions,  no 
fresh  order  could  be  made  on  the  same  party.  Prid- 
geon's  case,  and  R.  v.  Smithy  were  not  referred  to  in 
R.  V.  Justices  of  Bucks,  18  L.  J.  pt.  6,  New  S.,  M.  C. 
113;  S.  G.  3  New  Sess.  Cas.  500.  It  was  there  con- 
tended that  a  mere  application  for  an  order,  and  a 
simple  dismissal  of  such  application  exhausted  the 
power  of  the  justices;  but  that  ground  need  not  be 
taken  here,  for  the  application  was  successful,  and  an 
order  made  thereon.  There  too  the  case  was  treated 
as  solely  a  question  of  evidence,  as  to  the  effect  of 
which  the  petty  sessions  were  to  be  deemed  exclusive 
judges,  whereas  in  the  above  cases  it  was  considered 
as  a  question  of  jurisdiction.  There  too  Erle  J.  held 
that  a  prior  dismissal  on  the  merits,  if  proved,  was  a 
good  answer  to  a  second  application.  In  R.  v.  Jeiikyn, 
cas.  temp.  Hardwicke,  fol.  ed.  only,  301 ;  S.  C.  2  Stra. 
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1849.  1050;  2  Old  Sess.  Gas.  229,  pi.  161,  it  was  held  that 
Bbisby'8  ^^^  justices  could  not  make  a  final  bastardy  order. 
Caae.  But  the  order  there  was  made  by  two  justices  out  of 
sessions  ;  and  it  was  under  the  stat.  18  JEUz.  c.  3, 
which  gives  to  the  justices  a  mere  power  to  make 
orders,  in  no  way  partaking  of  the  character  of  judicial 
decisions*  Here  the  order  is  made  in  petty  sessions, 
and  must  be  regarded  as  a  decision. 

Patteson  J. — These  orders  have  always  been 
treated  as  orders,  not  as  convictions. 

Creasy.  If  magistrates  have  once  allowed  overseers' 
accounts,  they  are  fundi  officio ^  and  cannot  reconsider 
them  ;  and  a  warrant  once  granted  in  order  to  enforce 
such  allowance  cannot  be  suspended  for  the  purpose  of 
reconsidering  the  accounts.  {Barons  v.  Luscombe^ 
3  Ad.  &  E.  589).  A  poor  rate,  if  bad,  can  only  be  got 
rid  of  on  appeal.  (i2.  v.  Inhabitants  of  Fordham^  • 
11  Ad.  &K  73). 

Parke  B. — That  is,  if  good  on  its  face. 

Creasy.  So  an  order  adjudicating  penalties  for 
fraudulently  removing  goods  to  avoid  a  distress  cannot 
be  amended  when  once  made.  Though  it  is  otherwise 
with  a  conviction,  (ii.  v.  Justices  of  CheskirCy  5  Ad. 
&  E.  439).  Again,  orders  must  be  returned  to  the 
sessions,  and  therefore  until  actually  cancelled,  they 
cannot  be  treated  as  a  nullity. 

Johnson^  for  the  Crown. 

In  E.  V.  Hinchcliffe^  10  Q-  B.  356,  it  did  not  ap- 
pear whether  the  order  was  good  or  no  ;  the  circum- 
stances were  peculiar.  Here  the  order  is  clearly  bad 
on  its  face,  and  therefore  a  nullity.  If  the  justices 
cannot  grant  a  new  order,  on  the  ground  that  this 
order  must  be  first  quashed  on  appeal,  the  statutes 
might  in  many  cases  be  rendered  useless,  for  the  time 
for  making  a  fresh  application  might  have  elapsed. 
The  same  principles  must  prevail  whether  the  first 
application  be  granted  or  dismissed.     R.  v.  Jenkyn^ 
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Cas.  temp.  Hardw.  301,  is  an  authority  to  shew  that  if  1849. 
one  set  of  magistrates  dismiss  it,  another  set  may  en-  bbibby's 
tertain  it,  and  aybr/ion  if  one  set  have  made  a  totally  Case. 
invalid  order,  for  that  is  equivalent  to  doing  nothing  in 
the  matter  ;  it  is  neither  a  granting  of  the  application 
nor  a  dismissal  of  it.  The  power  of  justices  to  grant 
a  second  order  has  been  frequently  recognised.  (M.  v. 
Sridgman^  2  New  Sess.  Cas.  232  ;  S.  C.  15  L.  J., 
M.  C.  44 ;  R.  v.  Justices  of  West  Biding,  2  Q.  B.  705 ; 
a.  y.  St.  Pancrasy  3  Q.  B.  352).  A  party  who  has 
obtained  a  Judge's  order,  has  a  right  to  abandon  it. 
{Maunder  v.  Collett,  3  Comm.  B.  554;  McDougallv. 
NicholU,  3  Ad.  &  E.  813).  It  is  true  that  a  party 
cannot  lawfully  be  put  twice  in  peril  for  the  same 
cause ;  but  he  cannot  be  said  to  have  been  once  in 
peril  where  the  first  proceeding  was  a  nullity.  A 
party  may  be  tried  twice  for  a  crime  where  the  first 
trial  is  void.  The  case  of  a  poor  rate  is  not  analogous ; 
it  is  not  made  by  the  justices,  but  by  the  rate  payers. 

Creasy  replied. 

Lord  Denman  C.  J. — The  first  order  was  clearly 
void  on  first  principles  ;  it  therefore  has  no  operation 
whatever.  If  after  that  a  good  order  is  made,  it  is  an 
ofience  to  disobey  it,  for  which  the  defendant  is  liable 
to  be  indicted. 

Parke  B.'— If  the  first  two  justices  had  refused  to 
make  the  order,  two  other  justices  might  make  it,  as 
the  statute  7  &  8  Vict.  c.  101,  gives  general  jurisdic- 
tion to  any  two  justices.  Since  then  the  first  justices 
have  drawn  up  an  instrument  which  is  no  order  at  all, 
and  cannot  bind  the  putative  father,  it  ought  not  to  be 
treated  as  having  any  validity  as  regards  the  mother. 
We  need  not  now  consider  whether  R.  v.  J^stices  of 
Bucks,  18  L.  J.,  New  S.,  M.  C.  113,  was  rightly 
decided,  or  whether  it  is  at  variance  with  B.  v.  Jenkt/n^ 
Cas.  temp.  Hardw.  301. 
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Patteson  J. — I  think  that  as  the  first  order  was 
bad  the  case  must  be  treated  as  though  it  had  not 
been  heard  at  all.  I  am  not  prepared  to  say  that  if 
it  had  been  heard  and  dismissed  on  the  merits,  two 
other  justices  could  entertain  it  and  make  an  order. 
But  that  question  does  not  arise  here.  For  the  first 
order  is  waste  paper. 

CoLTMAN  J As  the  first  order  was  a  nullity,  there 

seems  to  be  no  reason  why  other  justices  should  not  be 
applied  to. 

V.  Williams,  J.  concurred. 


1840.      THE  QUEEN  v.  JOHN  MATTOCKS  CHAPMAN. 


A.  was  in- 
dicted for 
making  a 
false  oath 
before  a  ear- 
rogate,  for 
the  pnrpose 
ofobtaininff 
a  marriage 
license. 
HM,  1.  That 


The  defendant  was  convicted  at  the  last  Spring 
assizes  for  Somerset^  a.  d.  1849,  before  the  Right  Hon. 
Lord  Denman  C.  J.  when  several  points  arising  on 
the  indictment  and  evidence  were  reserved  for  the 
decision  of  the  Judges^  under  the  stat.  11  &  12  VicL 
c.  78. 

[A  copy  of  the  indictment  is  given  below.     The 
hasTgeneral  several  objections  appear  in  the  report  of  the  ai^u- 

powertoad.    ^jent]. 

The  case  was  argued  on  2nd  June,  1849,  before 
Lord  Denman  C.  J.,  Pauke  B.,  Patteson  J.,  Colt- 
man  J.,  V.  Williams  J. 

Phnn  for  the  prisoner. 

1.  The  indictment  was  not  sustained  by  the  evi- 
dence. The  affidavit  as  set  out  does  not  shew  that 
the  allegations  were  in  the  form  of  an  oath. 


minister  an 
oath  in  that 
behalf,  so  as 
to  make  a 
false  oath 
a  misde- 
meanor. 
2.  That  such 
false  oath  is 
a  misdemea- 
nor as  being 
made  with 
a  fraudulent 
intention  in 
a  matter  of  public  concern. 

3.  That  it  is  immaterial  whether  the  marriage  actually  took  place  or  no. 

4.  QtUBTt,  whether  such  false  oath  be  mdictable  as  perjury } 
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• 

2.  It  was  not   proved   that   the  surrogate  could       1849. 
administer  this  oath  to  this  person.  Chapman's 

3.  The  four  first  counts  do  not  state  an  offence       Case, 
known  to  the  law. 

4.  It  is  not  perjury,  or  anything  in  the  nature  of 
perjury,  to  make  such  an  oath  falsely. 

1.  Is  the  instrument  set  out  an  affidavit?  Did  the 
prisoner  by  subscribing  this  statement  take  an  oath  ? 
It  is  averred  that  he  did  depose  and  swear  in  sub- 
stance and  to  the  effect  following.  This  is  a  mere 
recital  of  the  substance  of  his  oath.  In  Howorth  v. 
Huhbersty^  3  Dowl.  P.  C.  455,  an  affidavit  with  the 
word  ''  said/'  instead  of  '*  saith,"  was  held  insufficient. 

2.  Ever  since  Lord  JToWs  time  it  has  been  a  ques- 
tion if  perjury  could  be  assigned  on  an  oath  taken 
before  an  Ecclesiastical  Court.  The  granting  licenses 
is  part  of  the  voluntary  jurisdiction  of  such  Courts. 

Licenses  seem  to  have  sprung  out  of  the  canons  of 
the  Council  of  Trent.  Before  that  time  it  was  not 
necessary  to  solemnize  marriages  in  facie  ecclesus^ 
though  banns  were  required  as  early  as  the  Council 
of  Lateran.  Papal  dispensations  were  then  granted 
from  time  to  time  upon  various  conditions.  By  stat. 
ihHen.  8,  c.  21,  s.  4-8,  this  power  of  granting  dispensa-* 
tions  and  licenses  was  transferred  from  the  Pope  to 
the  Archbishop  of  Canterbury.  (Gibson's  Codex,  424 ; 
3  Strype's  Life  of  Whitgift,  380).  But  no  oath  was 
then  required  as  a  condition  precedent  to  granting 
these  licenses. 

Thus  the  matter  stood  till  the  canons  of  1603  were 
framed,  which  do  not  bind  the  laity.  The  102nd 
canon  specifies  the  condition  on  which  licenses  are  to 
be  granted ;  and  the  103rd  for  the  first  time  imposes 
an  oath  before  the  granting  of  the  license.  (4  Philli- 
raore's  Burn's  Eccl.  Law,  2  Appendix,  659.)  The 
matter  remained  in  this  state  up  to  the  stat.  3  Geo.  4, 
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1849.      c.  75,  except  that  certain  acts  of  Parliament  imposed 
Chapman's  duties  upon  licenses.  Lord  Hardwicke'sAct^  26  Geo.2, 

Case.  c.  83,  did  not  in  any  way  affect  it.  The  8th  k  9th 
sections  of  stat.  3  Geo.  4,  c.  75,  requiring  an  oath  pre^ 
viously  to  the  granting  a  license  are  immaterial,  as 
the  whole  act  is  repealed  by  stat.  4  Geo.  4,  c.  76. 
But  it  is  important  to  bear  in  mind  that  stat.  3  Geo.  4, 
c.  75,  8.  10,  expressly  made  it  perjury  to  obtain  a 
license  by  a  false  oath  taken  before  a  surrogate; 
whereas  the  stat.  4  Geo.  4,  c.  76,  which  is  the  ex- 
isting act  respecting  marriages,  while  it  repealed  the 
previous  acts,  except  so  far  as  they  repealed  others, 
did  not  in  section  14  introduce  any  such  express  pro- 
vision making  the  obtaining  a  license  by  a  false  oath 
perjury,  as  had  existed  in  stat.  3  Geo.  4,  c.  75,  s.  10. 
It  incorporates  the  rule  of  the  Ecclesiastical  Court  as 
expressed  in  the  canons  of  1603  into  the  statute  law, 
but  it  does  not  make  a  false  oath  perjury.  The  only 
penal  sections  of  the  statute  are  the  21st  and  23rd. 
Therefore,  by  the  statute  law  the  surrogate  is  em- 
powered to  administer  an  oath,  but  there  is  no  pro- 
vision that  the  offence  of  taking  a  false  oath  before 
him  amounts  to  perjury.  If  the  surrogate  could  be 
considered  a  Court,  the  offence  would  be  perjury ;  but 
then  the  oath  must  have  been  administered  to  the 
proper  person,  which  was  not  the  case  here,  although 
the  prisoner  represented  himself  to  be  so. 

From  the  time  of  Lord  Holt  until  now  this  matter 
has  been  vexata  questio^  and  as  in  almost  every  case 
the  prisoner  has  been  acquitted,  the  point  has  been 
rarely  considered.  {Bishop  of  St  DavitTs  v.  Lucy^ 
1  Lord  Raym.  447,  451,  per  Lord  Holt).  In  Alex- 
ander's  case,  1  Leach's  cases,  34,  the  question  was  dis- 
cussed several  times,  but  the  prisoner  died  in  New- 
gate  before  it  was  decided.  M.  v.  Foster,  R.  &  R. 
459,  leaves  it  uncertain  ;  the  decision  may  rest  on  one 
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or  other  of  two  grounds.  It  was  decided  a.  d.  1821,  1840. 
before  the  passing  of  stat.  3  Geo.  4,  c.  75.  The  chapman'b 
Judges  there  held  that  taking  a  false  oath  before  a  Case. 
surrogate  was  not  perjury;  but  why?  it  might  be 
either  because  a  surrogate  had  no  power  to  administer 
an  oath  at  common  law;  or  not  to  the  particular 
person  in  that  case ;  or  that  the  oath  was  not  taken  in 
the  course  of  a  judicial  proceeding.  It  seems  clear, 
in  the  absence  of  authorities  either  way,  that  the 
granting  of  licenses  is  part  of  the  voluntary  jurisdic- 
tion of  the  Court.  The  Ecclesiastical  Courts  selected 
the  persons  to  whom  the  licenses  were  granted ;  they 
might  grant  thetn  or  refuse  them  at  pleasure ;  they 
usually  granted  them  magnatibiLS  et  proceribus^  not  to 
any  persons  of  mean  degree.  Sanchez,  de  Matriraonio, 
Liber  iii.  Disp.  8,  after  discussing  the  question  con^ 
eludes  thus: — '*  Hinc  infertur  banc  causae  cogni- 
tionem  posse  fieri  ab  ordinario  sine  ordine  et  figura 
judicii,  et  testibus  non  receptis  in  form&  judicii,  nee 
jurantibus,  Prob.  quia  non  est  judicialis  sed  ad  infor- 
mationem  conscientise  ordinarii."  And  in  Disp.  19,  he 
considers  the  difference  between  contentious  and  volun** 
tary  jurisdiction.  This  then  was  an  oath  taken  before  a 
mere  ministerial  officer,  and  therefore  was  not  perjury. 
All  the  statutes,  under  which  such  an  oath  is  the  sub- 
ject of  perjury,  have  express  provisions  to  that  effect. 
(2  Greaves'  Russell).  The  omission  of  such  provision 
in  Stat.  4  Geo.  4,  c.  76,  s.  14,  seems  to  have  been 
made  advisedly.  Further,  the  surrogate  had  no 
power  to  administer  this  oath  to  this  person. 

Lord  Denman  C.  J.  —Is  there  any  doubt  that  he 
had  ?  You  cannot  make  the  power  of  granting  the 
license  depend  on  the  fact  of  the  party,  who  applies 
for  it,  telling  the  truth. 

3.  As  to  the  four  first  counts,  charging  this  offence 
as  a  misdemeanor.     They  are  not  supported  by  the 

VOL.  I.  H    H 
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1849.  evidence.  They  all  aver  that  the  prisoner  falsely 
Chapman's  ^^^^^  ^^  various  matters  virhich  in  reality  form  no  part 
Case.  of  the  oath ;  they  are  mere  matters  of  personal  de- 
scription, and  are  immaterial  as  regards  the  granting 
of  a  license,  though  it  is  otherwise  as  regards  the  pub- 
lication of  banns ;  for  in  the  former  the  question  is  de 
identitate  persotuB,  in  the  latter  de  identitate  nominis. 
(Cope  V.  ^ur^  1  Consist,  Rep,  434;  Emng  v.Wheatley^ 
2  Consist.  Rep.  175 ;  Balfour  v.  Carpenter,  1  Phill. 
204).  The  ofFende  is  rather  a  false  personation  than  a 
false  oath. 

Patteson  J. — You  say  that  the  description  of  the 
person  is  not  matter  of  oath ;  but  there  is  the  false 
statement  about  the  woman. 

Phinn.  Yes  ;  but  is  not  the  whole  allegation  to  be 
taken  as  entire,  viz.,  that  the  whole  of  the  statements 
was  falsely  sworn  ? 

Patteson  J. — If  any  part  of  the  oath  is  false,  it  is  a 
false  oath. 

Parke  6. — In  those  counts  which  do  not  state  the 
oath  to  have  been  made  by  way  of  affidavit,  there  are 
statements  which  are  clearly  false,  and  those  will  be 
sufficient  to  sustain  the  indictment ;  and  if  not  a  per- 
jury, it  may  be  a  misdemeanor,  and  so  the  conviction 
is  good.  The  mere  intent  to  commit  a  misdemeanor 
is  no  crime,  but  if  he  makes  a  false  oath  before  a 
surrogate,  that  is  an  act  done,  and  a  misdemeanor. 

Phinn.  4.  The  counts  are  all  bad  in  law.  They 
do  not  charge  the  prisoner  with  making  a  false  oath 
with  intent  thereby  to  obtain  a  license,  nor  do  they 
aver  that  a  marriage  was  thereby  celebrated ;  nor  that 
he  thereby  obtained  a  license  in  writing ;  he  might 
have  obtained  a  mere  leave  by  word  of  mouth.  It 
may  be  contended  that  this  indictment  will  lie,  because 
the  matter  of  it  affects  the  public  ;  but  that  should  be 
shewn;  there  should  have  been  a  distinct  averment 
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that  the  oath  was  taken  with  intent  thereby  to  obtain       1849. 
a  marriage  license,  and  that  a  marriage  was  thereby   chapman's 
solemnized.     As  it  now  stands  it  is  a  bare  lie  to  a       ^<^>e- 
public  officer. 

These  counts  are  clearly  founded  on  the  suggestions 
in  R.  V.  Foster,  R.  &  R.  459,  which  are  extrajudicial ; 
and  it  is  difficult  to  make  out  from  the  report  what  the 
Judges  really  did  say ;  for  the  marginal  note  goes 
further  than  the  report,  and  seems  to  imply  that  the 
false  oath  becomes  a  matter  of  public  concern  if  the 
marriage  is  celebrated,  but  that  up  to  the  time  of  the 
marriage  has  the  party  a  locus  poenitentuB. 

Perhaps  if  two  or  more  persons  had  been  concerned 
in  the  false  swearing,  it  would  have  been  punishable  as 
a  conspiracy  ;  but  being  the  act  of  only  one,  it  is  not 
punishable  at  all. 

It  may  be  said  that  this  is  a  false  personation,  and 
therefore  a  misdemeanor  at  common  law.  That  is  ques^ 
tionable.  Formerly  it  was  not  uncommon  to  personate 
bail,  and  difficult  to  punish  except  by  the  power  of  the 
Court.     It  needed  a  statute  to  make  it  felony. 

Lord  Denman  C.  J. — Yes,  to  make  it  ^  felony^  but 
as  a  contempt  it  was  a  misdemeanor  and  indictable 
as  such. 

Phinn.  All  the  cases  cited  in  East,  P.  C,  about 
personation  are  conspiracies,  with  one  exception* 
Moreover,  the  word  "  personate"  does  not  occur  in  this 
indictment,  and  that  the  word  is  vocabulum  artis^  and 
therefore  cannot  be  omitted. 

Lord  Denhan  C.  J. — Is  there  any  authority  for 
saying  that  '*  personate"  is  a  word  of  art? 

Pkinh.     No,  except  from  analogy. 

Fitzkerbert  for  the  Crown . 

The  3rd  and  5th  counts  are  good. 

First.  Had  the  surrogate  competent  authority  to 
administer  the  oath  ?     Stat.  4  Geo.  4,  c.  76,  s.  14, 

H  H  2 
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184d.      gives  him  no  authority,  but  it  leaves  his  power  just 
Chapman's  ^^^^^^  ^^  Stood  at  the  time  of  the  103rd  canon. 

Caae.  Parke  B. — You  say  the  statute  is  not  an  enabling 

statute. 

Fitzherbert  I  do  :  and  there  never  was  any 
question  that  the  surrogate  was  the  proper  party  to 
administer  the  oath. 

CoLTMAN  J. — How  did  he  get  the  power  ?  He  could 
not  get  it  by  the  canon  of  1603. 

FUzherbertn  No,  he  had  it  before.  The  canons  of 
1603  are  always  taken  nsprmd  facie  evidence  of  what 
the  canon  law  was  at  the  time  of  their  promulgation ; 
though  they  have  no  positive  obligation  of  themselves. 
jft.  V.  Verektj  3  Camp.  432.  The  power  of  adminis- 
tering an  oath  always  existed  in  the  surrogate  as  an 
ecclesiastical  Judge  ;  stat.  4  Geo.  4,  c.  76»  s.  11,  pro- 
vides that  no  license  shall  be  issued  when  a  caveat  is 
entered ;  it  is  hence  clear  that  the  matter  may  become 
a  judicial  proceeding. 

Parke  B. — How  do  you  get  over  R.  v.  Foster^  R. 
&  R.  460,  unless  you  rest  your  power  on  stat.  4  Geo.  4, 
c.  76? 

Fitzherbert.  That  case  is  decisive  in  my  favour 
as  to  the  misdemeanor.  But  as  to  the  perjury  it  is 
clearly  erroneous,  for  M.  v.  Verelst^  8  Camp.  432, 
shews  that  perjury  might  be  assigned  for  a  false  oath 
before  a  surrogate ;  and  that  case  does  not  seem  to 
have  been  noticed  in  jR.  v.  Foster^  R.  &  R.  460. 

Parke  B. — ^That  was  only  a  dictum  of  Lord  Ellen- 
borough,  and  the  case  ended  in  an  acquittal. 

Fitzherbert  referred  to  jR.  v.  Beck^  2  Strange,  1160, 
Shaw  V.  Thompson^  Cro.  Eliz.  609 ;  Plaice  v.  Hawe^ 
Id.  185,  as  not  referred  to  in  R.  v.  Faster,  R.  &  R.  460. 

Lord  Denman  C.  J. — Perhaps  it  would  be  better 
simply  to  protest  against  the  doctrine  that  peijury  will 
not  lie  for  a  false  oath  before  a  surrogate,  and  rely  on 
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the  point  as  to  the  misdemeanor.     There  is  a  great       1849. 
deal  in  what  you  have  said  on  the  other  point,  but  it  is   chapman's 
not  required  here.  Case. 

Fitzherbert.  Secondly.  If  the  proceedings  before 
the  surrogate  be  judicial,  then  the  charge  of  peijury 
can  be  maintained.  {R,  v.  Thompson^  SChittyCr.  Law, 
713,  Precedent  and  Editor's  note.  A.  v.  Mawhey  and 
Others^  6  T.  R.  619).  But  if  not  judicial,  it  is  a 
matter  affecting  the  public,  and  cannot  be  guarded 
against  by  ordinary  care ;  it  is  therefore  a  misde- 
meanor. (/?.  V.  Wheatly,  2  Burr.  1127,  9,  per 
Lord  Mansfield  C.  J.,  and  Wilmot  J.,i2.  v.  Osbom^ 
3  Burr.  1697.  R.  v.  Young,  3  T.  R.  104,  per 
Bi^LLER  J.)  The  mere  personation  is  indictable  (i2. 
V.  de  Beauvair,  7  C.  &  P.  17).  To  obstruct  the  execu- 
tion of  an  act  of  Parliament  is  a  misdemeanor  at 
common  law.     (R.  v.  Smithy  2  Doug.  441). 

It  is  sufficient  if  part  of  the  oath  is  false.  (i2.  v.  JoneSj 
2  B.  &  Ad.  611).  As- to  the  license  not  being  in 
writing,  Walter  v.  Rumbal,  1  Lord  Raym.  53,  and 
Wihon  V.  Nightingale^  8  Q.  B.  1034,  were  cited. 

Phinn  replied. 

Lord  Denman  C.  J.— I  think  I  was  perhaps  over 
cautious  in  reserving  this  case.  It  seems  clearly  a 
misdemeanor.  The  prisoner  goes  to  a  public  officer 
and  takes  a  false  oath  to  get  a  license;  whether  the 
marriage  was  or  was  not  celebrated  in  consequence  is 
immaterial ;  any  step  taken  with  a  view  to  the  com- 
mission of  a  misdemeanor,  is  a  misdemeanor.  The 
officer  has  possessed  and  executed  the  power  of  admin- 
istering an  oath  since  1603,  and  by  a  late  act  of  Par- 
liament is  empowered  to  do  so  in  consimili  casu.  I 
pronounce  no  opinon  on  the  question  of  perjury. 

Parke  B. — The  3rd  count  is  supported.  It  is  there 
distinctly  averred  that    the    prisoner  swore   falsely 
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1849.  respecting  Sarah  Fi*y :  any  one  material  fact  &lsely 
Chapman's  sworn  to,  is  sufficient  to  support  the  charge.  Then  as 
(^e.  the  false  oath  is  sufficiently  alleged,  the  only  question 
is  as  to  the  surrogate's  power  to  administer  the  oath  ; 
not  such  an  oath  as  will  support  an  assignment  of  per- 
jury, but  as  will  make  a  party  guilty  of  a  misde- 
meanor. By  the  canon  law  the  surrogate  had  such 
power.  To  make  a  false  oath,  in  order  to  procure  a 
marriage  license  from  an  officer  empowered  to  grant 
such  license,  is  a  misdemeanor ;  because  it  is  a  step 
towards  the  accomplishment  of  a  misdemeanor.  The 
actual  celebration  of  the  marriage  is  immaterial.  Any- 
thing essentially  connected  with  marriage,  is  a  matter 
of  public  concern,  and,  therefore,  may  involve  criminal 
consequences. 

Patteson  J. — The  general  power  in  a  surrogate  to 
administer  an  oath  is  sufficient.  The  stat.  4  Geo.  4, 
c.  76,  seems  to  assume  that  power.  The  argument 
drawn  from  the  fact,  that  the  prisoner  was  not  the  real 
person,  would  make  the  very  fraud  committed  by  him 
a  ground  of  defence.  The  intent  is  sufficiently  ex- 
pressed ;  the  third  count  is  free  from  objection. 
CoLTMAN  J.,  V.  Williams  J.,  concurred. 

Verdict  entered  on  the  third  count. 

Copi/  of  the  Indictment, 

Somersetshire^  i  The  jurors  for  our  sovereign  Ladj  the  Queen, 
to  wit.        J  upon  their  oath  present,  that  heretofore,  to  wit, 
at  the  city  of  fVellsy  in  the  county  of  Somerset,  and  in  the  diocese 
of  Bath  and  Wells,  on  the  twenty-seventh  day  of  Jul^,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-eight,  one 
fViUiam  James,  clerk,  was  a  surrogate  for  the  diocese  of  Bath  and 
FTeUs^  having  authority  to  grant  licenses  for  marriages  therein^  and 
that  one  John  Mattochs  Chapman,  of  the  city  of  Wells  aforesaid, 
in  the  county  and  diocese  aforesaid,  labourer,  then  and  there  ap- 
plied to  the  said  FFUUam  James,  then  and  there  being  such  sur- 
rogate as  aforesaid,  to  grant  a  license  for  the  solemnization  of  a 
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marriage  at  the  parish  of  Wiiion^  in  the  said  county  and  diocese,        1849. 

between  one  Joseph  Baker  and  one  Sarah  Fry,  and  that  the  said  John  

MaUocks  Chapman,  unlawfully  contriving  and  intending  to  deceive  q^^^ 
the  said  WUUam  James,  as  such  surrogate  as  aforesaid,  and  to  ob- 
tain from  him  such  license  for  the  said  marriage,  in  fraud  and 
violation  of  the  provisions  of  an  Act  of  Parliament,  passed  in  the 
fourth  year  of  his  late  Majesty  King  Greorge  the  Fourth,  intituled 
**  An  Act  for  amending  the  Laws  respecting  the  solemnization  of 
Marriages  in  England/*  did,  for  the  purpose  of  obtaining  from  the 
said  WiUiam  James^  as  such  surrogate  as  aforesaid,  such  license 
for  marriage  as  aforesaid,  knowingly,  wilfully,  fraudulently,  and 
unlawfully  then  and  there  produce  before  the  said  WUliam  James 
a  certain  affidavit  in  writing,  and  then  and  there  before  the  said 
WiUiam  James,  as  such  surrogate  as  aforesaid,  in  due  form  of  law 
was  sworn,  and  took  his  corporal  oath  upon  the  Holy  Grospel  of 
God  concerning  the  truth  of  the  matters  contained  in  the  said 
affidavit,  (he,  the  said  WiUiam  James,  then  and  there  having  a 
lawful  and  competent  power  and  authority  as  such  surrogate,  to 
administer  the  said  oath  to  the  said  John  Mattocks  Chapman  in 
that  behalf),  and  that  the  said  John  Mattocks  Chapman  being  so 
sworn  as  aforesaid,  before  the  said  WUHam  James,  as  such  surrogate 
as  aforesaid,  having  such  power  and  authority  to  administer  the 
said  oath  as  aforesaid,  did,  for  the  purpose  of  thereby  then  and 
there  obtaining  such  license  for  the  marriage  of  the  said  Joseph 
Baker  with  the  said  Sarah  Fry,  falsely,  corruptly,  knowingly, 
wilfully,  fraudulently  and  unlawfully,  in  and  by  the  said  affidavit  in 
writing,  then  and  there  depose  and  swear,  amongst  other  things, 
in  substance  and  to  the  effect  foUowing,  that  is  to  say,  that  the 
name  of  him  the  said  John  Mattocks  Chapman  was  Joseph  Baker, 
and  that  he  the  said  John  Mattocks  Chapman  was  one  of  the 
parties  for  whose  marriage  a  license  was  then  and  there  applied  for, 
and  that  he  the  said  John  Mattocks  Chapman  was  a  yeoman,  and 
that  he  the  said  John  Mctttocks  Chapman  was  a  widower,  and  that  the 
said  Sarah  Fry  being  the  other  of  the  parties,  for  whose  marriage 
a  license  was  then  and  tl^ere  applied  for,  had  had  her  usual  place 
of  abode  within  the  said  parish  of  Wilton,  in  the  county  of  Somer- 
set,  for  the  space  of  fifteen  days  then  last  past ;  whereas,  in  truth 
and  in  fiict,  the  name  of  the  said  John  Mattocks  Chapman  was  not 
Joseph  Baker :  and  whereas,  in  truth  and  in  fact,  the  said  John 
Mattocks  Chapman  was  not  one  of  the  parties  for  whose  marriage 
a  license  was  then  applied  for :  and  whereas,  in  truth  and  in  fact, 
the  said  John  Mattocks  Chapman  was  not  a  yeoman :  and  whereas, 
in  truth  and  in  fact,  the  said  John  Mattocks  Chapman  was  not  a 
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1849.        widower:  and  whereas,  in  truth  and  in  fact,  the  said  Sarah  Fry 

'  had  not  had  her  usaal  place  of  abode  within  the  said  parish  of 

wHapman'b 

Case.         WiUon  for  the  space  of  fifteen  days  last  then  past,  all  and  every  of 

which  last^mentioned  premises  were  to  the  said  John  MdtUx^ 
Chapman  then  and  there  well  known,  by  means  of  which  siud  fidse 
oath,  so  falsely,  corruptly,  knowingly,  wilfully,  firaadulendy  and 
unlawfully  taken  by  the  said  John  Mattocks  Chapman  as  aforesaid, 
the  said  John  Mattocks  Chapman  did  then  and  there  unlawfully 
obtain  from  the  said  WtUiam  JameSy  as  such  surrogate  as  aforesud, 
a  license  for  the  solemnization  of  a  marriage  at  the  parish  of 
Wikon^  in  the  said  county  and  diocese,  between  the  said  Joseph 
Baker  and  the  said  Sarah  Fry^  the  said  William  James^  at  the 
time  he  so  granted  the  said  license,  believing  the  said  oath  of  the 
said  John  Mattocks  Chapman  to  be  true,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  agunst  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Second  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  city  of  Wells  aforesaid,  in  the  county  afore- 
said, and  in  the  diocese  of  Bath  and  WeUs^  the  said  fVHUam 
JameSy  clerk,  then  and  there  was  a  surrogate  for  the  diocese  of 
Bath  and  WeUs^  having  authority  to  grant  licenses  for  marriages 
therein,  and  that  the  said  John  Mattocks  Chapman  then  and  there 
applied  to  the  said  William  James,  then  and  there  being  such 
surrogate  as  aforesiud,  to  grant  a  license  for  the  solemnization  of  a 
marriage  at  the  parish  of  ff'ilton,  in  the  said  county  and  diocese, 
between  the  said  Joseph  Baker  and  the  said  Sarah  Fry,  and  that 
the  said  John  Mattocks  Chapman  unlawfully  contriving  and  in- 
tending to  deceive  the  said  WiUiam  James,  as  such  surrogate  as 
aforesaid,  and  fraudulently  to  obtain  from  him  such  license  for  the 
said  marriage,  for  the  purpose  of  obtaining  from  the  said  WiUiam 
James,  as  such  surrogate  as  aforesaid,  such  license  for  marriage  as 
aforesaid,  in  due  form  of  law  was  sworn  and  took  his  corporal  oath 
upon  the  Holy  Gospel  of  God ;  and  that  the  said  John  Mattocki 
Chapman  being  so  sworn  as  aforesaid,  before  the  said  WiUiam 
James,  as  such  surrogate  as  aforesaid,  (he,  the  said  William  James, 
then  and  there  having  a  lawful  and  competent  power  and  authority 
as  such  surrogate,  to  administer  the  said  oath  to  the  said  John 
Mattocks  Chapman  in  that  behalf),  did,  for  the  purpose  of  thereby, 
then  and  there  obtaining  such  license  for  the  marriage  of  the  said 
Joseph  Baker  with  the  said  Sarah  Fry,  falsely,  corruptly,  know- 
ingly, wilfully,  fraudulently  and  unlawfully  then  and  there  swear, 
aqiongst  other  things,  in  substance  and  to  the  effect  following,  that 
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is  to  aajy  that  the  name  of  him  the  said  John  MattockB  Chapman        1849. 

was  Joseph  Bakery  and  that  he  the  said  John  MaUocks  Chapman 

was  one  of  the  parties  for  whose  marriage  a  license  was  ^en  and      ^^!1^^  ^ 

there  applied  for,  and  that  he  the  said  John  Mattocks  Chapman 

was  a  yeoman,  and  that  he  the  said  John  Mattocks  Chapman  was 

a  widower,  and  that  the  said  Sarah  Fry  being  the  other  of  the 

parties  for  whose  marriage  a  license  was  then  and  there  applied  for, 

had  had  her  usual  place  of  abode  within  the  said  parish  of  Wiiton^ 

in  the  county  of  Somerset^  for  the  space  of  fifteen  days  last  past : 

whereas,  in  truth  and  in  fact,  the  name  of  the  said  John  Mattocks 

Chapman  was  not  Joseph  Baiter :  and  whereas,  in  truth  and  in 

fact,  the  said  John  Mattocks  Chapman  was  not  one  of  the  parties 

for  whose  marriage  a  license  was  then  applied  for :  and  whereas,  in 

truth  and  in  fact,  the  said  John  Mattocks  Chapman  was  not  a 

yeoman  :  and  whereas,  in  truth  and  in  fact,  the  said  John  Mattocks 

Chapman  was  not  a  widower :  and  whereas,  in  truth  and  in  fact, 

the  said  Sarah  Fry  had  not  had  her  usual  place  of  abode  within 

the  said  parish  of  WUton^  for  the  space  of  fifteen  days  then  last 

past,  aU  and  every  of  which  last*  mentioned  premises  were  to  the 

said  John  Mattocks  Chapman  then  and  there  well  known.     By 

means  of  which  said  false  oath,  so  falsely,  corruptly,  knowingly, 

wilfully,  fraudulently  and  unlawfully  taken  by  the  said/oAn  Mattocks 

Chapman  as  aforesaid,  the  said  John  Mattocks  Chapman  did  then 

and  there  unlawfully  obtain  from  the  said  William  James^  so  being 

such  surrogate  as  aforesaid,  a  license  for  the  solemnization  of  a 

marriage  at  the  said  parish  of  fFilton,  in  the  said  county  and 

diocese,  between  the  said  Joseph  Baker  and  the  said  Sarah  Fry^ 

the  said  WUUam  James^  at  the  time  he  so  granted  the  said  license, 

believing  the  said  oath  of  the  said  John  Mattocks  Chapman  to  be 

true,  to  the  evil  example  of  all  others  in  the  like  case  offending, 

and  against  the  peace  of  our  Lady  the  Queen,  her  cro?m  and 

dignity. 

Third  Count  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  city  of  Wells  aforesaid,  in  the  county  aforesaid, 
and  in  the  diocese  of  Bath  and  WeUs^  the  said  WUUam  James^ 
(clerk),  then  and  there  was  a  surrogate  for  the  said  diocese  of 
Both  and  WeUs^  having  authority  to  grant  licenses  for  marriages 
therein,  and  that  the  said  John  Mattocks  Chapman  then  and  there 
applied  to  the  said  William  JameSy  then  and  there  being  such 
surrogate  as  aforesaid,  to  grant  a  license  for  the  solemnization  of  a 
marriage  at  the  parish  of  Wilton,  in  the  said  county  and  diocese, 
between  the  said  Joseph  Baker  and  the  said  Sarah  Fry,  and  that 
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1849.        ^^^  ^^  *^^^^  Mattocks   Chapnum^    unlawfollj  contriviDg  and 

intendiDg  to  obtain  from  the  said  WiiUam  Jamet^  as  Bach  aur- 

ru^^'*'*  rogate,  such  lioeose  for  the  said  marriagey  in  fraud  and  vioktion  of 
the  provisions  of  an  Act  of  Parliament,  passed  in  the  fourth  year 
of  his  late  Migesty  King  George  the  Fonrth,  intituled  **  An  Act  for 
amending  the  Laws  respecting  the  Solemnization  of  Marriages  in 
England,"  for  the  purpose  of  obtaining  from  the  said  WUUam 
Jamesy  as  such  surrogate  as  aforesaid,  such  license  for  marriage  as 
aforesaid,  then  and  there  before  the  said  WUUam  James^  as  such 
surrogate  as  aforesaid,  in  doe  fovm  of  law  was  sworn,  and  took  his 
corporal  oath  upon  the  Holy  Gospel  of  God,  and  that  the  said  John 
MaUochs  Chapman  being  so  sworn  as  aforesaid  before  the  said 
WUUam  Jamesy  as  such  surrogate  as  aforesaid  (he  the  said  WUUam 
Jameiy  then  and  there  having  a  lawful  and  competent  power  and 
authority  as  such  surrogate,  to  administer  the  said  oath  to  the  said 
John  MaUochs  Chapman  in  that  behalf),  did  for  the  purpose  of 
thereby  then  and  there  obtaining  such  license  for  the  marriage  of 
the  said  Joseph  Baher  with  the  SMd  Sarah  Fry^  falsely,  corruptly, 
knowingly,  wilfolly,  frandulently  and  unlawfully  then  and  there 
swear,  amongst  other  things,  in  substance  and  to  the  effect  followiog, 
that  is  to  say,  that  the  name  of  him  the  said  John  MaUochs  Chapman 
was  Joseph  Bakery  and  that  he  the  said  John  Mattochs  Chapman  was 
one  of  the  parties  for  whose  marriage  a  license  was  then  and  there 
applied  for,  and  that  he  the  said  John  MaUochs  Chapman  was  a  yeo- 
man,  and  that  he  the  said  J<^n  MaUochs  Chapman  was  a  widower, 
and  that  the  said  Sarah  Fry  being  the  other  of  the  parties  for  whose 
marriage  a  license  was  then  and  there  applied  for,  had  had  her 
usual  place  of  abode  within  the  said  parish  of  WUkm,  in  the  county 
of  Somersety  for  the  space  of  fifteen  days  then  last  past.  Whereas, 
in  truth  and  in  iact,  the  name  of  the  said  John  MaUochs  Chapman 
was  not  Joseph  Baker ;  and  whereas,  in  truth  and  in  fact,  the  said 
John  MaUochs  Chapman  was  not  one  of  the  parties  for  whose  mar- 
riage a  license  was  then  applied  for ;  and  whereas,  in  truth  and  io 
foct,  the  said  John  MaUochs  Chapman  was  not  a  yeoman ;  and 
whereas,  in  truth  and  in  fact,  the  said  John  MaUochs  Chapman  was 
not  a  widower ;  and  whereas,  in  truth  and  in  fact,  the  said  Sarah 
Fry  had  not  had  her  usual  place  of  abode  within  the  said  parish  of 
WUton^  for  the  space  of  fifteen  days  then  last  past,  all  and  every  of 
which  last  mentioned  premises  were  to  the  said  John  MaUochs 
Chapman  then  and  there  well  known.  By  means  of  which  said 
false  oath  so  falsely,  corruptly,  knowingly,  wilfully,  fraudulently, 
and  unlawfully  taken  by  the  said  Johti  MaUochs  Chapman^  as 
aforesaid,  the  said  John  MaUochs  Chapman  did  then  and  there 
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imlawftilly  obtain  from  the  said  WUUam  Jamet^  go  being  such        I840i 

sarrogate  aa  aforesaid,  a  license  for  the  solemnization  of  a  marriage 

at  the  parish  of  WiUtm,  in  the  said  coonty  and  diocese,  between  ^^^g^**'" 

the  said  Joseph  Becker  and  the  said  Sarah  Fty,  the  said  WUUam 

Jamesy  at  the  time  he  so  granted  the  said  license,  believing  the  said 

oath  of  the  said  John  Matioehs  Chapman  to  be  true ;  to  the  evil 

example  of  all  others  in  the  like  case  olFending,  and  against  the 

peace  of  our  Ladj  the  Queen,  her  crown  and  dignity. 

Fourth  Count,  And  the  jurors  aforesaid,  upon  thdr  oath  afore- 
said, do  further  present  that  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  city  of  fVeUs  aforesaid,  in  the  county  aforesaid,  the 
said  WiUiam  James^  clerk,  then  and  there  was  a  surrogate  for  the 
diocese  of  Bath  and  Welhy  having  authority  to  grant  licenses  for 
marriages  therein ;  and  that  the  said  John  MaHoeks  Chapman  then 
and  there  applied  to  the  said  fFilliam  JameSy  then  and  there  being 
such  surrogate  as  aforesaid,  to  grant  a  license  for  the  solemnization 
of  a  marriage  at  the  parish  of  WUton  aforesaid,  in  the  said  county 
and  diocese,  between  the  said  Joseph  Baker  and  the  said  Sarah 
Fry,  and  that  the  said  John  Matioehs  Chapman  unlawfully  con- 
triving and  intending  to  obtain  from  the  said  William  James,  as 
such  surrogate,  such  license  for  the  said  marriage  in  fraud  and 
violation  of  the  provisions  of  an  act  of  Parliament  passed  in  the 
fourth  year  of  his  late  Majesty  King  George  the  Fourth,  intituled 
**  An  Act  for  amending  the  Laws  respecting  the  Solemnization  of 
Marriages  in  England,^  for  the  purpose  of  obtaining  from  the  said 
WUUam  Jamesy  as  such  surrogate  as  aforesaid,  such  license  for 
marriage  as  aforesaid,  then  and  there  before  the  said  WUUam 
James,  as  such  surrogate  as  aforesaid,  in  due  form  of  law,  was  sworn 
and  took  his  corporal  oath  on  the  Holy  Gospel  of  God,  and  that 
the  said  John  Mattocks  Chapman  being  so  sworn  as  aforesaid 
before  the  said  WiUiam  James,  as  such  surrogate  as  aforesaidi  (he 
the  said  WUUam  James  then  and  there  having  a  lawful  and  com- 
petent jurisdiction  and  authority,  as  such  surrogate,  to  administer 
the  said  oath  to  the  said  John  Mattocks  Chapman  in  that  behalf), 
did  for  the  purpose  of  thereby  then  and  there  obtaining  such 
license  for  the  marriage  of  the  said  Joseph  Baker  with  the  said 
Sarah  Fry,  falsely,  corruptly,  knowingly,  wilfully*  fraudulently,  and 
unlawfrilly  then  and  there  swear,  amongst  other  things,  in  sub*- 
stance  and  to  the  effect  following,  that  is  to  say,  that  the  name  of 
him  the  said  John  Mattocks  Chapman  was  Joseph  Baker,  and 
that  he  the  said  John  Mattocks  Chapman  was  one  of  the  parties 
for  whose  marriage  a  license  was  then  and  there  applied  for,  and 
that  he  the  said  John  Mattocks  Chapman  was  a  yeoman,  and  that 


n 
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1849.        ^^  ^^^  ^^^^  John  Mattocks  Chapman  was  a  widower,  aad  that  the 
aaid  Sarah  Fry  being  the  other  of  the  parties  for  whose  marriage 


Chapman's  gu^h  license  was  then  and  there  applied  for,  had  had  her  usual 
place  of  abode  within  the  said  parish  of  WtUon^  in  the  county  of 
Somerset^  for  the  space  of  fifteen  days  then  last  past.  Whereas,  in 
truth  and  in  fact,  the  name  of  the  said  John  Mattocks  Chapman 
was  not  Joseph  Baker :  and  whereas,  in  truth  and  in  fact,  the  said 
John  Mattocks  Chapman  was  not  one  of  the  parties  for  whose 
marriage  a  license  was  then  applied  for :  and  whereas,  in  truth  and 
in  fisict,  the  said  John  Mattocks  Chapman  was  not  a  yeoman :  and 
whereas,  in  truth  and  in  fact,  the  said  John  Mattocks  Chapman  was 
not  a  widower :  and  whereas,  in  truth  and  in  fiict,  the  said  SarcJi 
Fry  had  not  had  her  usual  place  of  abode  within  the  said  parish  of 
Wilton  for  the  space  of  fifteen  days  then  last  past ;  all  and  every 
of  which  last  mentioned  premises  were  to  the  said  John  Mattocks 
Chapman  then  and  there  well  known ;  to  the  evil  example  of  all  * 
others  in  the  like  case  offending,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count,  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  city  of  fVeUs  aforesaid,  in  the  county  afore- 
said, and  within  the  diocese  of  Bath  and  Wells,  the  said  William 
James,  clerk,  then  and  there  was  a  surrogate  for  the  said  diocese 
of  Bath  and  WeUs,  having  authority  to  grant  licenses  for  marriages 
therein,  and  that  the  said  John  Mattocks  Chapman  then  and  there 
applied  to  the  said  Wittiam  James,  then  and  there  being  such 
surrogate  as  aforesaid  to  grant  a  license  for  the  solemnization  of  a 
marriage  at  the  parish  of  Wilton,  in  the  said  county  and  diocese, 
between  the  said  Joseph  Baker  and  the  said  SanjJi  Fry,  and  that 
the  said  John  Mattock^  Chapman,  for  the  purpose  of  obtaining 
from  the  said  William  James,  as  such  surrogate  as  aforesaid,  such 
license  of  marriage  as  aforesaid,  then  and  there  before  the  said 
William  James  as  such  surrogate  as  aforesaid,  in  due  form  of  law, 
was  sworn  and  took  his  corporal  oath  upon  the  Holy  Gospel  of 
God,  and  that  the  said  John  Mattocks  Chapman  being  so  sworn  as 
aforesaid  before  the  said  William  James,  as  such  surrogate  as  afore- 
said, (he  the  said  William  James  then  and  there  having  lawful 
and  competent  power  and  authority  as  such  surrogate  to  admi- 
nister the  said  oath  to  the  said  John  Mattocks  Chapman  in  that 
behalf),  did  upon  his  oath  aforesaid  falsely,  corruptly,  knowingly, 
wilfully,  and  maliciously  before  the  said  William  James  then  and 
there  swear,  amongst  other  things,  in  substance  and  to  the  effect 
following,  (that  is  to  say),  that  the  name  of  him  the  said  John 
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Mattocks  Chapman  was  Joseph  Bakery  and  that  he  the  said  John        184d. 

Mattocks  Chapman  was  one  of  the  parties  for  whose  marriage  a ~ 

license  was  then  and  there  applied  for,  and  that  he  the  said  John  Case. 
Mattocks  Chapman  was  a  yeoman;  and  that  he  the  said  John 
Mattocks  Chapman  was  a  widower ;  and  that  the  said  Sarah  Fry 
being  the  other  of  the  parties  for  whose  marriage  a  license  was 
then  and  there  applied  for,  had  had  her  usual  place  of  abode 
within  the  parish  of  WiUon^  in  the  said  county,  for  the  space  of 
fifteen  days  then  last  past ;  whereas,  in  truth  and  in  fact,  the  name 
of  the  said  John  Mattocks  Chapman  was  not  Joseph  Baker ;  and 
whereas,  in  truth  and  in  fact,  the  said  John  Mattocks  Chapman  was 
not  one  of  the  parties  for  whose  marriage  a  license  was  then  and 
there  applied  for ;  and  whereas,  in  truth  and  in  fact,  the  said  John 
Mattocks  Chapman  was  not  a  yeoman,  and  whereas,  in  truth  and 
in  fact,  the  said  John  Mattocks  Chapman  was  not  a  widower ;  and 
whereas,  in  truth  and  in  fact,  the  said  Sarah  Fry  had  not  had  her 
usual  place  of  abode  within  the  said  parish  of  Wilton^  for  the  space 
of  fifteen  days  then  last  past,  all  and  every  of  which  last  mentioned 
premises  were  to  the  said  John  Mattocks  Chapman  then  and  there 
weU  known.  And  so  the  jurors  aforesaid,  upon  their  oath  afore* 
said,  do  say  that  the  said  John  Mattocks  Chapman  on  the  day  and 
year  aforesaid,  at  the  city  of  WeBs  aforesaid,  in  the  county  afore- 
said, and  within  the  said  diocese,  before  the  said  WOUam  JameSy 
being  such  surrogate  as  aforesaid,  (he  the  sdd  WiOiam  James  then 
and  there  having  such  authority  as  aforesaid),  by  his  own  act  and 
consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner  i 

and  form  aforesaid,  falsely,  wickedly,  wilfully,  and  corruptly  did 
commit  wilful  and  corrupt  perjury  to  the  great  displeasure  of 
Almighty  God,  in  contempt  of  our  Lady  the  Queen  and  her  laws, 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 


448  CROWN  CASES  RESERVED. 


1849.  THE  QUEEN  v.  HARRIET  LANGBRIDGE. 


A.  wa8  in-      Harriet  Lanqbndqe  was  indicted  at  the  general  sessions 

dieted  for  <•   i  i    n         i  i       i.  ^  .1 

obtainiDg  a  OT  the  peace,  held  at  the  castle  of  ijxeter^  in  the  connty 

S^te  by  fdse  of  Dfiwn,  on  the  20th  o{ February,  1849,  for  unlawfully 

pretences  obtaining  by  means  of  false  pretences  from  Mary  Rawe, 

deposition  of  one  promissory  note  for  the  payment  of  the  sum  of 

tooiUto"^  fifty  pounds,  and  interest,  and  of  the  value  of  fifty 

attend  as  a  pounds  of  the  property  of  Charlotte  Howe,  with  intent 

the  trial,  WM  to  cheat  and  defraud   the  said   Charlotte  Rowe  of 

held  iuffi-       ti^ 
ciently  dis* 

tincttobe  Upon  the  trial  of  the  prisoner,  the  deposition  of 

evidence,  Mary  Rowe  was  put  in  by  the  counsel  for  the  prose- 
althoughin    cution.     Proof  was  given  that  it  was  taken  by  the 

the  caption  o  J 

it  was  not  committing  justice  in  the  presence  of  the  prisoner,  and 
!f^was  ^  ^^^^  ^^  ^^d  ^  f"'^  opportunity  of  cross-examining  the 
charged  with  g^id  Mary  Rowe,  the  witness ;  that  it  was  signed  by 
the  note  William  Ponsford,  clerk,  the  justice  before  whom  the 
sL^,a^de-  ^^^  purported  to  have  been  taken.  And  that  the 
position  is      gaij  Mary  Rowe  was,  at  the  time  of  the  trial,  so  ill  as 

good  without  111 

a  caption,  if    not  to  be  able  to  travel. 

the  examina-       "^^^  charge  preferred  before  the  committing  justice 

tion  of  the      was,  that  the  prisoner  had  obtained  the  promissory  note 

witness  and  1  ./ 

the  evidence  and  Other  valuable  securities,  by  means  of  false  pre- 

toihecSSge-  t^^^^^j  ^"^  of  this  charge  the  prisoner  was  informed 

provided  the  by  the  Committing  justice. 

duiyap-  The  caption  of  the  deposition  of  the   said  Mary 

Si'lSoVie  ^oweis  as  follows  :—'' Devon,  to  wit.     The  examina- 

charge,  and  tion  of  Mary  Rowe,  wife  of  WUliam  Squire  Rowe^  of 

portunity  of  Thombury  Farm,  in  the  parish  of  Kittesleighy  in  the 

amining'thc  c^""^^?  of  Devon,  taken  on  oath  this  14th  day  of  Febru- 

witness.  ary^  A.  D.  1849,  Bt  Kittesleighf  in  the  county  aforesaid, 
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before  tlie  undersigned  Willtam  Ponsfard^  clerk,  one       1840. 
of  her  majesty's  justices  of  the   peace   for  the  said       \^^q. 
county,  in  the  presence  and  bearing  of  Harriet  Lang'     bmdob's 
bridge^  late  of  Moretanhampstead  in  the  said  county, 
wife  of  John  Langhridge  of  the  same  place,  labourer, 
who  is  now  charged  before  me  this  day  for  obtaining 
money  and  other  valuable  security  for  money  from 
the  said  Mary  Rome,  then  and  there  being  the  money 
of  the  said  William  Squire  Rawcj  and  the  said  valuable 
security  for  money  being  then  and  there  the  property 
of  one  Charlotte  Mowe.'' 

It  was  objected  on  behalf  of  the  prisoner,  that  the 
charge  thus  set  forth  in  the  said  caption,  is  obtaining 
money  and  valuable  securities  for  money,  but  whether 
legally  or  illegally  is  not  stated.  And  no  offence  is 
therefore  shewn,  and  that  the  deposition  of  Mary  Rowe 
was  consequently  not  receivable  in  evidence.  The 
Court,  however,  received  it  in  evidence,  subject  to  the 
question  whether  under  the  circumstances  it  ought  to 
have  been  so  received. 

The  prisoner  was  found  guilty,  and  sentenced  to  be 
transported  for  seven  years,  but  execution  of  the 
sentence  was  respited  until  the  determination  of  the 
above  question  by  the  Judges.  There  was  not  suffi- 
cient evidence  to  warrant  a  conviction  without  the 
deposition  of  the  said  Mary  Rowe. 

On  the  23rd  of  June,  a.  d.  1849,  the  following  judg- 
ment was  read  by  Wilde  C.  J. :  Rolfe  B.,  Cress- 
well  J.,  V.  WiLUAMS  J.,  and  Platt  B.,  were  present. 

The  Judges  are  unanimously  of  opinion,  that  the 
objection  is  not  valid,  and  that  the  deposition  was 
properly  received  in  evidence. 

The  objection  is  not  that  the  evidence  as  set  forth 
in  the  examination  did  not  sufficiently  appear  to  relate 
to  the  charge  upon  which  the  prisoner  was  being  tried, 
so  as  to  warn  and  apprize  her  of  the  matter  to  which 
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her  cross-examination  should  be  directed,  but  only  that 
the  title  of  the  examination  did  not  with  sufficient 
distinctness  state  the  charge  against  her. 

The  title  of  the  deposition  states  the  occasion  of  its 
being  taken,  and  the  matter  to  which  it  refers,  and 
there  is  no  authority  requiring  any  title,  or  as  it  is 
called  caption,  to  the  examination ;  and  it  is  sufficient 
if  it  be  described  as  the  examination  of  the  witness,  and 
that  the  evidence  referred  to  the  charge  upon  which 
the  prisoner  may  be  upon  his  trial ;  and  as  no  objec* 
tion  was  raised  that  the  deposition  was  defective  in  that 
respect^  we  think  the  deposition  was  properly  read  in 
evidence. 

It  may,  however,  not  be  improper  to  observe,  that  the 
case  states  that  the  charge  prefen'ed  against  the  prisoner 
was,  that  of  obtaining  the  promissory  note  and  secu- 
rities, by  means  of  false  pretences,  and  that  the  prisoner 
was  informed  of  this  charge  by  the  committing  justice, 
and  that  she  had  full  opportunity  of  cross-examining 
the  witness. 


1849. 


REGINA  V.  JOHN  RADLEY. 


An  indict-  At  the  adjourned  Epiphany  quarter  sessions,  holden 

Sttg:\^^'  ^t  Chelmsford^  in  and  for  the  county  of  Essex^  John 

8^M  tw>  ^^%  ^^^  convicted  of  felony,  subject  to  the  opinion 

pieces  of  the  of  the  Judges  upon  the  following  case : — 
sSwcoin  The  indictment  alleged  that  John  RadUy,  late  of 

^Sd  8hU-°*'  *^^  parish  of  Stifford,  in  the  county  of  Essex,  labourer, 

lings,  of  the  On  the  third  day  of  February,  a.d.  1849,  with  force 

▼alae  of  two 

shillings  of 

the  goods  arid  chattels  of  B.,  held  good.    For  though  goods  and  chattels  is  not  the 

legal  description  of  money,  those  words  may  be  rejected  as  surplusage,  and  the  words 

**  of  B."  sufficiently  describe  the  money  as  being  the  property  of  B. 
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and  arms  at  the  parish  aforesaid,  in  the  county  afore-       1849. 
said,  two  pieces  of  the  current  silver  coin  of  this  realm     r^d ley's 
called  shillings,  of  the  value  of  two  shillings,  of  the       ^a^- 
goods  and  chattels  of  Samuel  Fitch  then  and  there 
being  found   feloniously  did  steal,  take,  and   carry 
awa}^,  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

It  was  objected  that  the  indictment  was  defective  in 
not  stating  to  whom  the  shillings  alleged  to  be  stolen 
belonged,  the  words  ''of  the  goods  and  chattels  of 
Samuel  Fitch,"  being  insensible  as  applied  to  money. 

The  Court  respited  the  judgment  in  order  that  the 
opinion  of  the  Judges  might  be  taken  upon  the  validity 
of  this  objection. 

On  Saturday^  23rd  JunCy  a.d.  1849,  Wilde  C.  J., 
read  the  following  judgment:  Rolfe  B.,  Cresswell  J., 
V.  Williams  J.,  Platt  B.,  were  present.  • 

It  was  objected  to  on  the  part  of  the  prisoner,  that 
the  indictment  was  inconsistent,  and  bad,  in  charging 
shillings  the  current  coin  of  the  realm  to  be  goods  and 
chattels,  and  that  as  the  property  stolen  was  no  other^ 
wise  alleged  to  belong  to  the  prosecutor  than  under 
the  term  ''  goods  and  chattels,"  the  indictment  could 
not  be  sustained. 

The  case  has  been  considered  by  the  Judges  of  the 
present  Court  of  appeal,  and  we  are  of  opinion  that 
the  objection  cannot  be  sustained,  and  that  the  indict- 
ment is  sufficient. 

It  is  true  that  money  does  not  fall  within  the  legal 
technical  definition  of  ''  goods  and  chattels."  (See 
Gru7f*s  case,  1  Leach,  276;  Morris's  case,  2  Leach, 
525).  But  this  indictment  charges  the  prisoner  with 
having  stolen  two  shillings,  the  current  silver  coin  of 
the  realm,  which  is  an  accurate  description  of  the 
property  stolen. 

We  think  that  in  reading  the  indictment  the  words 
"  of  the  goods  and  chattels  "  ought  to  be  rejected  as 

VOL.  I.  II 


452 


CROWN  CASES  RESERVED. 


1849. 

Radlby's 

Case. 


surplusage,  and  that  the  charge  in  the  indictment  as 
before  stated,  is  that  the  prisoner  stole  two  pieces  of 
current  silver  coin  of  the  realm  of  the  value  of  two 
shillings,  of  Samuel  Fitchy  which  is  a  sufficient  allega- 
tion that  the  coin  stolen  was  the  property  of  Samuel 
Fitchy  and  we  think  that  it  is  immaterial  that  the 
current  coin  of  the  realm  is  afterwards  inaccurately 
described  as  "  goods  and  chattels,"  ynd  that  the  con- 
viction therefore  was  proper  (a). 


(a)  See  Long^s  case,  Cro.  Eliz. 
489.     "  Excepted,  because  the  in- 
dictment is,  qubd  fekmice  furatus 
fidt  quondam  peciam  panni  linei  cu~ 
jusdam  Antho,  Nixon,  prtsd.  draper, 
ad  valentiam,  ^c,  and  doth  not 
say  de  bonis  et  cataUis  cujusdam 
Antho,    Nixon,    as    the    common 
form  of  the  precedents  are,  and 
therefore  ill ;    for  an  indictment 
ought  to  be  certain  to  every  intent, 
without    any   intendment   to  the 
contrary ;  and  here  it  may  be  that 
this  piece  of   linen  was  not  the 
goods    and    chattels    of   Anthony 
Nixon  at  the  time  of  his  taking  of 
them,  but  by  him  let  out,  or  de- 
livered, or  pledged  to  another,  and 
it  ought  to  have  been  shewn  whose 
bona  et  catalla  they  were,   and  it 
ought  not  to  vary  from  all  other 
precedents ;  and  the  Court  held 
it  to  be  a  material  exception  for 
the    reasons    aforesaid,    and    for 
that    cause    the    indictment    was 
discharged  by  the  whole  Court, 
Gawdey    absente,    and    restitution 
awarded  to  the  party  for  his  goods 
seized,  for  that  cause." 
The  Judges  present  werePoPHAM 
C.  J.,  Fbnner  J.,  Clench  J. 

The  distinction  between  this  and 
the  principal  case  seems  to  be  that 
money  cannot  well  be  leased,  bailed, 
or  pawned:  and  if  it  be  laid  as 
"  the  shillings  of  A,,^'  it  can  only 
mean  that  they  are  "  in  the  posses- 
sion  of  A."  so  as  to  entitle  A,  to 


bring  trespass  for  the  taking ;  which , 
if  felonious,  is  larceny.     In  Long's 
case  the  indictment  was  held  bad 
for    uncertainty;    and,    it    would 
seem,  correctly:    for  if  the  cloth 
had  been  let,  it  would  have  been 
bad  for  a  variance  ;  for  then  Nixon 
would  not  have  had  the  possession, 
actual  or  constnictive.    (R,  ▼.  Be- 
stead, R.  &  R.  411 ;  A.  V.  Bmw- 
foick,   1  Moo.   C.  C.   26.    Comp. 
2  East,  P.  C.  652.    "  Any  one  who 
has  a  special  property  in  goods 
stolen  may  lay  them  to  be  his  in  an 
appeal  or  indictment  for  larceny; 
as  a  bailee,  pawnee,  lessee  for  years, 
carrier  or  the  like ;  a  fortiori,  they 
may  be  laid  to  be  the  property  of 
the  respective  owners;  and  the  in- 
dictment is  good  either  way."    In 
the  case  of  a  chattel  leased  for  years 
the  above  cases  shew  that  the  pro- 
perty could  not  be  laid  in  the  lessor; 
nor  is  such  a  position  supported  by 
the  authorities  cited  by  East,  Nor 
indeed  if  a  chattel  be  kased  at  will 
does  it  seem  that  it  could  be  laid  in 
the  lessor;  for  he  has  parted  with 
the  possession  as  well  as. with  the 
interest  in  the  use  of  it ;  and  therein 
seems  to  be  the  distinction  between 
a  lease  of  any  kind,  and  a  bailment 
or  a  pawning ;   for  a  mere  bailee 
has  no  right  of  user,  or  at  all  events 
not    an    exclusive    right;    and  a 
pawnae  has  no  right  of  user  at  all, 
and  only  siich  an  interest  in  the 
thing  pawned  as  arises  from  a  right 
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to  reinuneratioo  for  the  i>awning). 
But  80  far  as  regards  a  bailment  or 
a  pawning,  the  uncertainty  of  the 
indictment  in  hang's  case  seems 
purely  verbal  and  technical.  For 
as  the  indictment  would  have  been 
well  proved^  if  the  property  had 
been  shewn  to  be  either  in  Nixon, 
or  in  his  bailee  or  pawnee,  it  seems 
mere  pedantry  to  treat  such  a 
verbal  uncertainty  as  a  material 
defect.  What  practical  mischief 
could  possibly  arise  from  such  an 
uncertainty  ? 

With  regard  to  the  use  of  the 


word  "of,'*  as  deaoting possession, 
it  seems  that  in  old  times  it  was 
held  proper  in  the  case  of  living 
things,  as  cattle,  &c.,  but  improper 
in  the  case  of  inanimate  things. 
{Hawkins  P.  C,  CurwoocTs  ed., 
Bk.  2,  ch.  25,  8.  75).  This  distinc- 
tion seems  obsolete;  and  it  has 
long  been  the  practice  to  describe 
all  chattels  as  being  **  of  the  goods 
and  chattels  of  A.;'*  and  money  as 
being  "  of  the  monies  of  A."  ITie 
principal  case  determines  that  in 
the  case  of  money*  *'of  the  monies  ** 
is  surplusage. 


1849. 


Radlby's 
Case. 


THE  QUEEN  f;.  WILLIAM  HILL,  JAMES  HILL, 
and  CATHERINE  HILL,  the  Wife  of  WILLIAM 
HILL. 


1849. 


The   prisoners  were    indicted    at  the    Warwickshire  A.  and  B. 
quarter  sessions  on  the  12th  of  3farcA,  1849.  William  fowfs.   A. 
Hill  and  James  Hilly  for  stealing:  twenty  fowls  the  jentthem 
property  of  John  Smithy  and  Catherine  Hill  for  re-  a  hamper 
ceiving  ten  fowls  so  stolen,  &c.,  knowing,  &c.  direc^tion^to 

It  was  proved  that  the  prosecutor  was   a  farmer  Birmingham, 
residing  at  Marlon^  in  the  county  of  Warwick^  and  a  person 
possessed  at  the  time  of  the  robbery  of  a  quantity  of  Sberefor 
fowls,  principally  of  the  Dorking  breed,  white,  with  *^®™-    *^» 
five  toes  in  either  claw.     The  fowls  to  the  number  of  called,  and 
twenty  were  stolen  from  the  prosecutor's  premises  be-  peAeing™ 
tween  the  evening  of  the  26th  and  the  morning  of  the  shewn  to  her 
27th  February.     On  the  28th  of  February,  between  u  was  not 
seven  and  eight  o'clock  in  the  morning,  the  prisoner  her^TmfJhe 
James  Hillj  accompanied  by  the  other  prisoner,  William  was  appre- 
Hill,  brought  in  a  wheelbarrow,  to  an  inn  at  Hedditch,  Held,  that  on 

these  facts 
she  was  wrongly  convicted  of  feloniously  receiving 

1  I  2 
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1849.  a  box  and  a  hamper,  and  delivered  them  to  go  by  the 
HiLi/8  coach  to  Birmingham.  There  was  no  direction  affixed 
Case.  to  either  of  them,  but  the  prisoner,  James  Hill,  on 
delivering  them,  said,  ^'  a  person  would  call  for  them 
at  Birmingham.'*  The  box  and  hamper  were  taken  to 
Birmingham  the  following  day,  Ist  March^  and  shortly 
after  the  arrival  of  the  coach  in  Birmingham^  the 
prisoner,  Catherine  HiU^  came  to  the  coach  office  and 
inquired  after  the  box.  The  box  was  shewn  to  her  by 
the  coachman,  and  she  claimed  it  as  the  box  which  she 
was  come  for.  Upon  this  she  was  taken  into  custody, 
and  the  box  being  opened  in  her  presence,  was  found 
to  contain  ten  fowls — the  fowls  were  plucked  of  their 
feathers,  and  from  the  claws  of  eight  of  them,  a  fifth 
toe  had  been  cut  away,  which  was  remaining  upon 
the  other  two  fowls.  The  prisoner,  Catherine  HiU,  in 
answer  to  the  observation  of  the  police  constable,  that 
these  fowb  were  believed  to  be  the  property  of  the 
prosecutor,  Mr.  Smith  of  Marton,  said,  "  they  had 
been  sent  to  her  from  Stourbridge.''  The  same  day 
the  house  of  the  prisoner,  William  Hill,  which  is  near 
to  Redditchj  ten  or  twelve  miles  from  Birmingham^ 
was  searched  by  two  police  constables,  who  found  a 
large  quantity  of  feathers,  chiefly  white,  which  ap- 
peared to  have  been  recently  plucked,  and  also  the 
entrails  of  fowls,  concealed  about  the  house  and  pre* 
mises ;  and  the  two  male  prisoners,  who  were  at  home 
in  the  house,  were  apprehended.  The  prisoner 
William  Hill,  upon  being  told  by  the  constables,  on 
their  first  arrival,  that  they  were  come  about  Mr. 
Smith's  fowls,  said,  **  he  had  not  had  a  fowl  on  his 
premises  for  a  fortnight."  The  prisoner,  William 
Hill,  is  the  husband  of  the  prisoner,  Catherine  Hill, 
and  father  of  the  prisoner,  James  Hill. 

The  prisoners  were  not  defended  by  counsel. 

The  jury  found  a  verdict  of  guilty  against  all  the 
prisoners,  but  the  chairman,  William  Bickins,  Esq., 
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entertaining  8ome  doubt  whether  this  indictment  could      ig^g^ 
be  sustained  against  the  female  prisoner  as  a  receiver 


.  Hill's 

of  goods  stolen  by  her  husband,  respited  the  sentence       Case. 
upon  her  until  the  next  Midsummer  quarter  sessions, 
in  order,  that  in  the  meantime  the  opinion  of  the 
Court  above  might  be  obtained,  as  to  the  propriety  of 
the  conviction  of  Catherine  Hill. 

On  Saturday,  23rd  June,  a.d.  1849,  Wildb  C.  J., 
read  the  following  j  udgment :  Rolfb  B.,  Cresswell  J ., 
V.  Williams  J.,  Platt  B.,  were  present. 

The  prisoner  was  convicted  of  receiving  a  quantity 
of  fowls,  knowing  them  to  have  been  stolen.  A  case 
was  reserved,  which  states  in  substance  that  William 
Hilly  (the  husband  of  the  prisoner),  and  James  Hill 
were  convicted  of  stealing  the  fowls  in  question  ;  and 
the  prisoner  was  (with  them)  indicted  for  receiving  the 
fowls  knowing  them  to  have  been  stolen,  and  the 
facts  stated  in  the  case  affecting  the  prisoner  are,  that 
after  the  fowls  had  been  stolen  at  Marton^  in  the 
county  of  Warwick^  the  prisoner's  husband  sent  them 
in  a  hamper  without  a  direction  by  a  coach  to 
Birmingham^  it  being  stated  at  the  time  of  the  delivery 
at  the  coach  office,  a  person  would  call  for  the  hamper 
at  Birmingham.  The  hamper  arrived  at  Birmingham^ 
and  the  prisoner  went  to  the  coach  office  and  inquired 
for  it;  when  the  hamper  was  shewn  to  her  by  the 
coachman,  and  the  prisoner  claimed  it  as  the  parcel 
she  had  come  for;  upon  which  she  was  taken  into 
custody  by  a  police  constable,  who  said  to  her,  that 
the  fowls  were  believed  to  be  the  property  of  Mr. 
Smithy  of  Marton^  and  the  prisoner  said  that  the  fowls 
had  been  sent  to  her  from  Stourbtidgey  and  the  ques- 
tion is  whether  upon  this  evidence  Catherine  Hill  was 
rightly  convicted. 

The  case  has  been  considered  by  the  Judges  of  the 
present  Court  of  Appeal,  and  we  are  of  opinion  that 
the  conviction  was  wrong,  and  that  according  to  the 
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evidence  the  prisoner  never  did  in  fact  receive  tiie 
fowls,  nor  ever  had  the  power  of  doing  so. 

Whoever  had  possession  of  the  fowls  at  the  coach 
office,  when  the  prisoner  claimed  to  receive  them,  never 
parted  with  the  possession,  and  the  prisoner  was  im- 
mediately taken  into  custody.  The  prisoner  by  claim- 
ing to  receive  the  fowls,  which  never  were  actually,  or 
potentially  in  her  possession,  never  in  fact  or  law 
received  them,  therefore  the  conviction  was  wrong. 

Another  question  was  reserved  for  the  Judges, 
namely,  how  far  the  fact  of  the  fowls  having  been  sent 
to  the  prisoner  by  her  husband,  would  be  urged  as  a 
legal  excuse  for  her  having  received  them,  although 
she  knew  them  to  be  stolen.  That  question  it  has 
been  unnecessary  to  consider,  as  the  prisoner  never  did 
in  fact  or  law  receive  the  fowls  at  all. 


1849. 


REGINA  V.  PASCOE. 

The  prisoner  was  indicted  under  the  statute  7  &  8 
Geo.  4,  c.  29,  s.  58,  for  that  he  '*  corruptly  and  felo- 
niously did  take  and  receive  of  and  from  Hannah 
Turley  certain  money  and  reward,  to  wit,  three 
sovereigns  under  pretence.  And  upon  account  of  then 
and  there  helping  the  said  Hannah  Turley  to  certain 
goods  and  chattels,  to  wit,  fourteen  cheeses,  which 
said  goods  had  been  before  feloniously  stolen  ;  he  the 
said  John  Pascoe  not  having  caused  the  person  by 

il.  not  having 

caused  the 

thief  to  be  apprehended  and  brought  to  trial  for  the  same. 

The  jury  found  that  A.  knew  the  thieves,  and  assisted  B^,  as  her  agent  and  at  her 
request,  in  endeavouring  to  purchase  the  stolen  property  from  them,;  not  meaning  to 
bnng  the  thieves  to  justice. 

They  also  found  that  he  did  not  mean  to  screen  the  guilty  parties,  or  to  share  the 
money  with  them :  also  that  he  did  not  intend  to  assist  the  thieves  in  getting  rid  of  the 
cheese  by  procuring  B.  to  buy  it. 

Held,  that  this  verdict  brought  the  case  within  the  statute. 


A.  was  in- 
dicted under 
Stat.  7  4*  S 
Geo.  4,  c.  29y 
s.  6S,  for 
feloniously 
taking  money 
from  B,,  on 
account  of 
helping  B. 
to  certain 
goods  before 
that  time 
stolen  from 
B.,  the  said 
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whom  the  said  goods  had  been  so  stolen,  to  be  appre-       1849. 
hended  and  brought  to  trial  for  the  same."  Pascoe's" 

The  prisoner  was  tried  before  L.  C.  Humfrey^  ^sq.^       Case. 
Q,  C,  at  the  Spring  assizes  for  the  county  of  Warwicky 
A.D.  1849. 

The  prosecutrix  had  had  her  house  broken  open 
and  fourteen  cheeses  stolen.  The  prisoner,  who  was  a 
tradesman  employed  by  the  prosecutrix,  called  upon 
her  in  the  course  of  his  business  and  told  her  that  he 
had  some  suspicion  of  the  persons  who  had  broken  open 
her  house.  He  proposed,  and  executed  a  plan,  by 
which  he  brought  to  her  house  the  persons  whom  he 
suspected  of  being  concerned  in  the  robbery.  And 
upon  the  prosecutrix  seeing  them,  she  at  once  recog- 
nised them  as  persons  who  had  been  in  her  house  on 
the  day  previous  to  the  night  on  which  the  robbery 
was  effected.  The  prisoner  asked  the  prosecutrix  if 
she  did  not  think  they  were  implicated  in  the  robbery, 
she  said  *'yes;"  he  said,  '*sodoL'*  She  said,  **  I 
wish  you  would  try  if  you  could  buy  a  bit  of  cheese  of 
them,"  to  which  he  assented,  and  she  gave  him  three 
pounds  for  that  purpose. 

The  prosecutrix  saw  the  prisoner  several  times  when 
he  told  her  that  the  cheese  would  come.  The  prose- 
cutrix said,  "  you  have  got  the  money  and  you  don't 
mean  to  send  me  the  cheese,'*  he  said,  "she  might  have 
the  money  back  again  whenever  she  pleased/' 

Mr.  Humfretf  left  to  the  jury  three  questions. 

First.  Did  the  prisoner  mean  to  screen  the  guilty 
parties,  or  to  share  the  money  with  them  ? 

Secondly.  Did  the  prisoner  know  the  thieves,  and 
intend  to  assist  them  in  getting  rid  of  the  cheese  by 
procuring  the  prosecutrix  to  buy  it? 

On  either  of  the  above  suppositions  he  held  the  case 
to  be  within  the  meaning  of  the  statute. 

Thirdly.  Did  the  prisoner  know  the  thieves  and 
assist  the  prosecutrix  as  her  agent,  and  at  her  request 
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1849.       in  endeavouring  to  purchase  the  stolen  property  frora 
Pabcob'b     ^^^^9  n^'  meaning  to  bring  the  thieves  to  justice  ? 
Ca«e.  To  the  first  two  questions  the  jury  answered  "  no;" 

to  the  third  "  yes-" 

Mr.  Humfrey  directed  the  jury  to  find  the  prisoner 
guilty,  reserving  for  the  consideration  of  the  Judges, 
the  question  whether  the  receipt  of  the  money  under 
these  circumstances  was  a  corrupt  receiving  within  the 
meaning  of  the  statute,  and  he  directed  the  prisoner 
to  be  kept  in  custody  until  the  opinion  of  the  Judges 
could  be  taken  on  the  point  reserved. 

On  Saturday^  23rd  June,  1849,  Wilde  C.  J.,  read 
the  following  judgment :  Rolfe  B.,  Cresswell  J., 
V.  Williams  J.,  Platt  B.,  were  present. 

This  case  has  been  considered  by  the  Judges  con- 
stituting the  present  Court  of  Appeal,  and  we  are  of 
opinion  that  upon  the  facts  found  by  the  jury,  the  re- 
ceipt of  the  money  by  the  prisoner  was  a  corrupt 
receiving  of  such  money  within  the  meaning  of  the 
statute,  the  facts  found  being  that  the  prisoner  knew 
the  thieves,  and  assisted  in  endeavouring  to  purchase 
the  stolen  property  from  the  thieves,  not  meaning  to 
bring  them  to  justice;  and  this  finding  establishes  all 
the  facts  necessary  to  constitute  the  ofience  described 
in  the  statute. 

The  words  of  the  statute  are,  "  and  be  it  enacted 
that  every  person  who  shall  corruptly  take  any  money 
or  reward,  directly  or  indirectly  under  pretence,  or 
upon  account  of  helping  any  person  to  any  chattel, 
money,  valuable  security,  or  other  property  whatso- 
ever, which  shall  by  any  felony,  or  misdemeanor, 
have  been  stolen,  taken,  obtained,  or  converted  as 
aforesaid,  shall  (unless  he  cause  the  ofiender  to  be 
apprehended  and  brought  to  trial  for  the  same)  be 
guilty  of  felony." 

We  think  the  conviction  therefore  was  legal  and 
proper. 


REPORTS 
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REGINA  V.  ELIZA  COOPER.  1849. 


Thb  prisoner   was  found  guilty,  before  Mr.  Com*  indictment 

tnissioner  Bullock^  at  the  Majf  session  of  the  Central  wiSbi'miiaw* 

Criminal  Court,  1849,  upon  the  second  count  of  an  in-  ^^^h^^^flT^ 

dietment,  which  charged,  that  she,  being  an  evil  dis-  month  old. 

posed  person,  and  contriving  to  injure  and  a^rieve  the  had  the  cart 

inhabitants  of  the  parish  of  JSar^na,  and  uniustly  to  jn  a  highway 

r  i^ »  -^        -^  m  the  pansh 

burthen  the  said  parish  with  the  charge  and  mainte-  of£.,with 

nance  of  a  certain  female  child,  of  very  tender  age,  to  b^^^^the 

wit,  of  the  age  of  one  month,  whose  name  to  the  "^.^^'^ 

jurors  aforesaid  is  unknown,  which  she,  the  said  JEliza  maintenance 

Cooper^  had  in  her  care  and  custody,  afterwards,  to  °(i^® 

wit,  on  the  same  day,  &c.,  with  force  and  arms,  at,  &c.,  HeWbad. 

unlawfully  and  injuriously  did  take,  carry,  and  con*  negativing 

vey  the  said  female  child,  which  she  so  had  in  her  ^^'^of  Ao 

care  and  custody,  into  the  parish  of  BarJAng^  in  the  child  in 

county  of  JEssex^  and  within  the  jurisdiction  of  the  2.  for  not 

alleging  any 
injury  done  to  the  child  by  the  act  of  the  priaoner. 

VOL.  I«  K   K 
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1849.  said  Court,  and  then  and  there,  in  a  certain  open  and 
Cooj^.g  public  place,  and  Queen's  common  highway,  then 
Case.  called  Barley  Lane^  to  wit,  about  the  hour  of  eight 
o'clock  of  the  morning  of  the  same  day,  unlawfully 
did  leave  and  desert  the  said  child,  upon  the  ground 
of,  and  in  the  said  lane,  contrary  to  her  duty  in  that 
behalf,  the  said  child  being  of  such  tender  age  as 
aforesaid,  and  unable  to  take  care  of  herself. 

The  first  count  of  the  indictment  alleged  the  child 
to  be  the  prisoner's  own  child,  but  there  was  no 
evidence  to  support  that  allegation,  nor  any  evidence 
to  shew  how  the  child  came  under  the  prisoner's  care 
and  custody. 

The  learned  Commissioner  respited  the  sentence, 
and  reserved  the  case  for  the  opinion  of  the  Judges, 
as  to  whether  the  second  count  was  sufficient. 

On  2nd  «7tiiie,  1849,  the  case  was  considered  by 
Lord  Denman  C.  J.,  Parks  B.,  Pattesok  J., 
CoLTMAN  J.,  V.  Williams  J. 

Lord  Denman. — No  offence  seems  to  be  stated  in 
this  Indictment;  there  is  no  allegation  of  any  ill 
usage  of  the  child. 

Parkb  B. — ^The  indictment  does  not  allege  that  the 
child  was  not  legally  settled  in  the  parish,  or  that  it 
received  any  injury.  The  second  count  is  clearly  bad. 
Conviction  wrong. 
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THE  QUEEN  v.  HENRY  HARRIS.  i84fl. 


Henry  Harris  vf as  convicted  before  Mr.  Baron  Platt  ^.B.,ab«iik. 
at    the    Gloucester    Spring    assizes,    upon    an    in-  ™P^J|j" 
dictmenty  charging  that  he,  upon  his  examination,  under  stat. 
under  a  fiat  in  Bankruptcy  issued  against  him,  did  not  \  ^22,  s^ss, 
discover,  when  he  disposed  of  certain  real  property,  ^^^  ^^^  ^^^n 
of  which  he  had  been  possessed,  with  intent  to  defraud  his  real 
his  creditors.  JJJThfs" 

The  fiat  issued  on  the  11th  of  November,  1843.  ^^^ 
The  prisoner,   at  the  time  of   his  bankruptcy,  was  CommiB- 
possessed  of  an  equity  of  redemption  in  land  and  Bankruptcy. 
houses,  which  he  had  mortgaged,  and  also  of  land  Th^chme 

J  u  I.-  L  •  u       J  in  the  indict. 

and  nouses  which  were  unincumbered.  mentwae. 

In  December,  1843,  or  January,  1844,  he  executed  J^^l^fg^.^ 
a  deed,  dated  the  4th  of  April,  1842,  purporting  to  rendered 
convey  on  that  day  all  his  interest  in  the  above-  and  was  thai 
mentioned  property  to  his  children ;  and  on  his  ex-  J^-^^n,^ 
amination,  which  began  on  the  3rd  oi  January,  1844,  &c.,  and  duly 
and  ended  on  the  1st  of  March  in  the  same  year,  he  himself  to  be 
stated  that  he  had  disposed  of  his  interest  in  the  "c"°Md*Aat 
property  on  the  day  on  which  that  deed  bore  date.        attiie  time 

The  indictment,  after  stating  the  trading,  petitioning  examination, 
creditor's  debt,  act  of  bankruptcy,  and  the  fiat,  and  the  ^^^nd"^  w 
adjudication  of  bankruptcy  under  it,  proceeded  thus,  last  aforesaid, 
"  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  gessS^^Sa" 
do  further  present,  that  the  said  Henry  Harris,  late  certain  real 

'^  ^  '  estate,  to  wit, 

&c.,  and  that  at  the  time  of  his  said  examination,  and  being  so  sworn  as  aforesaid,  he 
then  and  there  febnionsly  did  not  discover  when  he  disposed  of,  assigned,  and  trans- 
ferred the  said  real  estate,  &c 

HM^  that  the  indictment  was  bad  for  repugnancy;  as  it  charged  the  prisoner  with 
not  discovering,  at  the  time  of  his  examination,  when  he  disposed  of  an  estate,  which 
was  averred  to  be  in  his  possession  at  the  time  of  his  examination. 

QtuBTty  whether  the  indictment  is  open  to  the  objection  that  it  contains  no  averment 
that  the  bankrupt  had  been  examined,  and  is  therefore  bad  ? 

kk2 
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1849.       of  the  city  and  county  of  Bristol^  shoemaker,  dealer, 
Harris's    ^^^  chapman,  afterwards,  and  within  the  time  limited 

Case,       by  law  in  that  behalf,  to  wit,  on  the  day  and  year 
last    aforesaid,  at    the  city  and    county   of    Bristol 
aforesaid,  surrendered  himself  to  the  said  District 
Court,  duly  authorized  to  act  in  the  prosecution  of 
the  said  fiat,  and  was  then  and  there  as  last  aforesaid 
duly  sworn  before  the  said  Richard  Stevenson^  he  the 
said  Richard  Stevenson  acting  as  such  Commissioner, 
having  then  and  there  lawful  and  competent  authority 
to  administer  the  said  oath,  and  duly  submitted  him- 
self to  be  examined  before  the  said  Court,  and  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present  that  the  said  Henry  Harris^  at  the  time  of 
his  said  examination,  to  wit,  on  the  day  and  the  year 
last  aforesaid,  was  possessed  of  a  certain  real  estate, 
to  wit,  all  that  plot,  piece,  or  parcel  of  ground,  here- 
ditaments,  and   premises,  situate  in   the  parish   of 
Christchurch^  in  the  said  county  of  Monmouth^  &c. 
&c/'  (describing  the  real  property),  **and  the  jurors 
aforesaid,  on  their  oath  aforesaid  do  further  present 
that  the  said  Henry  Harris^  at  the  time  of  his  said 
examination,  and  being  so  sworn  as  aforesaid,  then 
and  there  as  last  aforesaid,  feloniousl}^  did  not  dis- 
cover when  he  disposed  of,  assigned,  and  transferred 
the  said  real  estate  of  him  the  said  Henry  Harris, 
being  such  bankrupt  as  aforesaid,  the  same  not  having 
been  really  and  bond  fide  before  then,  and  before  the 
time  last  aforesaid,  sold  or  disposed  of  in  the  way  of 
the  trade  of  the  said  Henry  Harris,  or  laid  out  in  the 
ordinary  expenses  of  the  family  of  the  said  Henry 
Harris,  with  intent  then  and  there  and  thereby  to 
defraud  the  creditors  of  the  said  Henry  Harris,  being 
so  bankrupt  as  aforesaid,  against  the  form  of  the 
statute,  &c.  &c/' 
Huddleston  moved  in  the  first  instance  to  quash  the 
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iDdictmeDt,  and  after  the  conviction  in  arrest  of  judg-       1849. 
nient,  contending  that  the  indictment  should  have  con-    harrw'b 
tained  two  distinct  allegations.     1st,  that  the  prisoner       Case, 
was  examined ;   2ndlyy  that  the  prisoner  had  in  iact 
disposed  of  the  real  property,  and  that  the  absence  of 
either  of  those  allegations  rendered  it  substantially 
defective.    At  the  close  of  the  case  for  the  prosecution 
he  also  contended  that  the  indictment  was  miscon- 
ceived»  for  that  the  prisoner  had  on  his  examination 
stated  a  time  at  which  he  had  alleged  he  had  disposed 
of  the  property. 

The  learned  Baron  overruled  the  first  and  second 
objections ;  and  as  to  the  third  objection  held,  that  if  the 
prisoner  on  his  examination  falsely,  and  with  intent  to 
defraud  his  creditors,  swore  that  he  had  conveyed  the 
property  to  his  children  on  the  4th  of  Aprils  1842,  he 
did  not  discover  when  he  disposed  of  it  within  the 
meaning  of  the  statute  5  &  6  Vict.  c.  122,  s.  32. 

The  case  went  to  the  jury,  and  the  prisoner  was 
convicted  on  the  merits.  The  learned  Baron  reserved 
the  above  three  questions  for  the  opinion  of  the  Judges. 

This  case  was  argued,  on  7th  November,  .1849, 
before  Wildb  C.  J.,  Pollock  C.  B.,  Coleridgb  J., 
Cresswell  J.,  Rolfs  B«,  Platt  B. 

Suddlestorit  for  the  prisoner. 

The  prisoner  was  indicted  under  the  stat.  5  &  6 
Vict.  c.  122,  s.  32,  which  makes  it  criminal  if  a  bank- 
rupt, upon  his  examination,  shall  not  discover  all  his 
real  and  personal  estate.  The  offence  charged  was, 
that  he  did  not  make  such  discovery.  The  act  con- 
templates a  continuance  of  the  examination.  The 
first  objection  is,  that  it  is  nowhere  stated  on  the  face 
of  the  indictment  that  there  ever  was  an  examination. 
The  words  ''at  the  time  of  his  said  examination"' 
refer  to  some  examination  before  mentioned  ;  but  the 
only  allusion  to  an  examination  in  the  foregoing  part 
of  the  indictment  is  contained  in  the  statement  that 
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1840.      he  surreDdered  himself,  was  duly  sworn,  and  **  duly 
Harris's    submitted  himself  to  be  examined   before  the  said 

^^®-  Court."  It  was  argued  at  the  trial  that  the  word 
*'  said"  might  be  rejected  as  surplusage,  and  that  it 
would  then  sufficiently  appear  that  there  had  been 
an  examination.  But  that  clearly  cannot  be  done. 
Under  the  Bankruptcy  Law  there  is  a  plain  difference 
between  a  submission  to  an  examination  and  an 
examination.   (i2.  v.  Page^  1  Brod.  &  B.  308). 

Pollock  C.  B. — The  force  of  your  ai^ument  is 
this;  that  he  may  have  surrendered,  Sec,  but  had  no 
questions  put  to  him.  Is  he  then  to  discover  all  his  real 
and  personal  estate  at  the  peril  of  committing  a  felony 
by  mere  silence,  although  not  called  upon  to  speak  ? 

HuddUston.  If  so,  he  might  be  merely  asked, 
whether  he  was  a  bankrupt,  and  if  he  said  ^'  yes," 
and  no  more,  he  would  be  primA  facte  a  felon.  There 
is  a  difference  between  an  insolvent  and  a  bankrupt. 
The  bankrupt  is  to  answer  questions  upon  examina- 
tion ;  the  insolvent  is  to  make  a  declaration.  This 
appears  from  the  oath  taken  by  the  bankrupt,  '*  you 
shall  true  answer  make  to  all  such  questions  as  shall 
be  put  to  you,  by  virtue  of  this  fiat  awarded  against 
A.  B.,  so  help  you  God."  {Archbold's  Bankruptcy/, 
ed.  1842,  Bk.  2,  p.  19). 

Further,  the  bankrupt  cannot  be  said  to  have  not 
discovered  his  estate  as  long  as  time  remains  for  him 
to  do  so;  until  his  examination  is  finally  closed  he 
has  such  opportunity.  {R.  v.  Walters,  6  C.  &  P. 
138.)  But  the  indictment  at  all  events  leaves  it  quite 
uncertain  upon  which  examination  he  did  n'ot  dis- 
cover, or  whether  upon  each  in  succession.  Nor 
would  the  rejection  of  ^^said**  meet  this  objection. 
Again,  the  words  of  the  statute  are  ''  upon  such  exa- 
mination," but  the  indictment  has  ''at  the  time  of  his 
said  examination,"  which  only  refers  to  the  period  at 
which  some  examination  was  going  on  ;  the  refusal  to 
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Case. 


discover  might  be  not  before  the  Commissioner.    (-R.      ^840. 
V.  Bartholomew,  1  C.  &  K.  p.  366 ;  M.  v.  Stewart,    habwb'b 
5  B.  &  C.  246). 

The  second  objection  is,  that  the  allegation  in  the 
indictment  that  he  disposed  of  his  property  is  repug- 
nant. It  is  averred  that  at  the  time  of  his  said 
examination  he  \9SiS  possessed  of  a  certain  real  estate, 
and  then  that  at  the  time  of  his  said  examination  he 
did  not  discover  when  he  disposed  of  it.  JBawkins 
P.  a  Bk.  2,  c-  25,  8.  62 ;  Garwood's  ed-  says,  "  It 
is  a  certain  rule,  that  where  one  material  part  of  an 
indictment  is  repugnant  to  another,  the  whole  is  void." 
(Com.  Dig.  tit.  Indictment,  (?.  3;  1  Starkie  Or.  PI 
247,  ed.  1828). 

Crbsswell  J. — On  the  face  of  this  indictment  he 
may  have  been  asked  to  do  an  impossible  thing,  mz., 
state  when  he  disposed  of  property,  which,  perhaps, 
he  had  never  disposed  of  at  all.  This  may  be  so,  even 
assuming  that  the  examination  is  sufficiently  alleged. 

Cooke  for  the  Crown. 

The  indictment  is  sufficient:  it  conveys  to  the 
prisoner  full  information  of  the  nature  of  the  offence 
intended  to  be  charged.  The  precise  words  of  the 
act  need  not  be  followed.  This  form  of  indictment 
has  been  invariably  used.  In  R.  v.  Page,  1  Brod.  & 
B.  308,  (S.  C.  R.  &  R.  392),  no  indictment  is  given. 
In  R.  V.  Bullock,  1  Taunt.  71,  the  indictment  was 
similarly  drawn,  but  no  such  objection  was  taken 
to  it. 

Pollock  C.  B ^There  the  charge  was  one  of  sub- 
stantive concealing,  without  reference  to  the  exami- 
nation. 

Cooke.  As  to  there  being  no  allegation  respecting 
the  adjournments  of  the  examination,  even  if  there 
were  several  examinations,  they  would  be  all  stated 
as  one  upon  the  record.     It  is  always  so  pleaded. 
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184S.      {Chitty  on  Pleading^  Pearson's  ed.  258).    In  R.  v. 
Harris's    -^y^">  ^  T.  R.  63,  "  at  and  upn  the  hearing  of  the 
Case,       said  complaint/*  was  held  to  be  a  sufficient  allegation 
that  the  complaint  was  heard. 

Coleridge  J. — If  the  bankrupt'submits,  takes  the 
oath,  but  has  no  questions  put  to  him,  can  he  commit 
this  crime  ? 

Cooke.    He  may  by  swearing  to  at^false  schedule. 

Coleridge  J. — If  either  an  actual  examination,  or 
the  swearing  to  a  schedule,  be  necessary  to  the  com- 
mission of  the  crime,  should  not  *one  or  the^  other  be 
averred  in  the  indictment  ? 

Cooke,  The  words  '*  at  the  time  of  his  said  exami- 
nation," must  be  taken  after  verdict  as  a  sufficient 
averment  of  an  examination  having  taken  place. 
(JR.  V.  Somerton^  7  B,  &  C.  466,  confer  R.  v.  Brovm^ 
law,  11  Ad.  &  E.  127). 

Pollock  C.  B. — I  incline  to  think  that  **  upon  ex- 
amination," means  upon  questions  being  put  to  him 
about  that  specific  thing  which  forms  the  subject  of 
discovery.  It  is  quite  consistent  with  all  the  aver- 
ments of  this  indictment  that  he  may  have  been  sworn, 
and  the  examination  may  have  been  partially  gone 
through,  and  adjourned  without  any  questions  having 
been  put  to  the  bankrupt  about  his  real  estate. 

Cooke.    Is  not  that  a  matter  of  evidence  ? 

Pollock  C.  B.— The  indictment  may  be  fully 
proved,  and  yet  the  prisoner  be  innocent. 

Cooke.  I  submit  that  a  duty  is  cast  upon  the  bank- 
rupt of  discovering  the  whole  of  his  estate,  &c.,  with- 
out any  questions  being  asked  of  him.  {Wright's 
case,  3  Nev.  &  M.  892  ;  S.  C.  1  Ad.  &  E.  435).  This 
indictment  cannot  be  read  without  supposing  that 
there  was  an  examination,  and  that  the  words  ^'at  the 
time  of  his  said  examination,"  cover  the  whole  period 
of  the  examination. 
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Secondly.    A  state  of  facts  may  be  suggested  which       1840. 
will  meet  the  objection  of  repugnancy.     Suppose  the     hareis'b 
bankrupt  had  conveyed  away  his  estate  fraudulently       ^^b®- 
as  against  the  creditors,  such  conveyance  would  be 
illegal,  and  the  estate  might  be  laid  as  being  still  in 
his  possession  in  law,  although  in  fact  it  would  have 
been  conveyed  away. 

Cresswbll  J. — May  we  not  also  suppose  a  state  of 
fiacts  which  would  shew  that  he  had  committed  no 
offence,  i.  e.  that  he  had  not  disposed  of  his  estate  ? 
You  do  not  shew  that  he  had  the  power  to  discover : 
it  may  be  that  he  had  nothing  to  discover. 

Pollock  C.  B. — The  charge  is,  that  he  did  not 
discover  when  he  disposed  of  an  estate,  which  he  is 
alleged  to  be  then  in  possession  of. 

Huddleston  was  not  called  upon  to  reply. 

Pollock  C.  B. — The  Court  are  unanimously  of 
opinion  that  the  second  objection  is  fatal. 


REGINA  V.  GEORGE  MANNING  and  MARIA        i849. 

MANNING.  

At  the  October  sessions  of  the  Central   Criminal  ir.if., ana- 
Court,  1849,  Frederick  George  Manning,  and  Maria,  ^J^^^^*' 
his  wife,  were  jointly  indicted  for  the  murder  of  1847  became 
Patrick    O'Connor.      Both    prisoners    pleaded    Not  $^^l^ 
Guilty,  but  the  female  prisoner  claimed  a  jury  de  natural  bom 
medietate  Hngtus.  She  was  born  at  Lausanne,  in  Stcitz-  this  realm. 
erland,  and  in  the  year  1847  was  married  to  the  male  i^alwmVand 
prisoner,  a  natural  born  subject  of  this  realm.  ^JLa^"  d" 

The   prisoner's    counsel    referred    to   the    statute  formarder. 
28  Ed.  3,  c.  18,  and  6  Geo.  4,  c.  50,  s.  47.  nnd^ih?''* 

ttat.  7  &  8 
Viet.  c.  66,  8. 15,  M.  M.  was  by  ber  marriage  naturalized  to  all  intents  and  purposes, 
and  tberefore  was  not  entiUed  to  be  tried  by  a  jury  de  medietate  Unguse. 
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1849. '        The  Attorney  General  for  the  prosecotioD  relied 

Manning's  "P^^  *^®  ®**^  7  &  8  Vkt.  c.  66,  8.  15,  and  upon 
CaM.       Barrels  case,  Moare^  557. 

'  The  Judges,  the  Lord  Chief  Baron,  Mr.  Justice 
Maule,  and  Mr.  Justice  Cresswell,  decided  that  the 
prisoner  was  not  entitled  to  a  jury  de  medietate  UngwB, 
and  the  trial  of  both  prisoners  proceeded  in  the  ordi- 
nary course,  and  they  were  both  convicted.  The  fol* 
lowing  question  was  reserved  for  the  opinion  of  this 
Court:  Was  the  female  prisoner  entitled  to  a  jury  de 
medietate  Ungtus  ? 

On  7th  November^  1849,  this  case  was  argued 
before  Wilde  C.  J.,  Pollock  C.  B.,  Coleridge  J., 
RoLPE  B.,  Cresswell  J.,  Plati  B. 

The  Attorney  General^  Bodkin^  Clarkson,  and  Clerk 
appeared  for  the  Crown;  Ballaniine  and  Parry 
for  the  prisoner ;  Saunders  for  F.  G.  Manning^  her 
husband* 

Ballantine.  The  prisoner's  claim  rests  on  the  stat. 
28  Ed.  3,  c.  13,  s.  2.  ''  And  that  in  all  manner  of 
inquests  and  proofs  which  be  to  be  taken  or  made 
amongst  aliens  and  denizens,  be  they  merchants  or 
other,  as  well  before  the  mayor  of  the  staple  as  before 
any  other  justices  or  ministers,  although  the  King  be 
a  party,  the  one-half  of  the  inquests  or  proof  shall  be 
denizens,  and  the  other  half  of  aliens,  if  so  many 
aliens  and  foreigners  be  in  the  town  or  place  where 
such  inquest  or  proof  is  to  be  taken,  that  be  not  par- 
ties, nor  with  the  parties  in  contracts,  pleas  or  other 
quarrels,  whereof  such  inquests  or  proofs  ought  to  be 
taken  ;  and  if  there  be  not  so  many  aliens,  then  shall 
there  be  put  in  such  inquests  or  proofs  as  many  aliens 
as  shall  be  found  in  the  same  towns  or  places  which 
be  not  thereto  parties,  nor  with  the  parties,  as  afore 
is  said,  and  the  remnant  of  denizens,  which  be  good 
men,  and  not  suspicious  to  the  one  party  nor  to  the 
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other."    The  stat.  6  Oeo.  4,  c,  50,  s.  47,  (Jury  Act),       1849. 


only  recognises  and  confirms  the  right  given  by  the  Mamnimo's 
above  statute.  "  Provided  always,  and  it  is  hereby  ^^•^* 
further  enacted,  that  nothing  herein  contained  shall 
extend  or  be  construed  to  extend  to  deprive  any  alien 
indicted  or  impeached  of  any  felony  or  misdemeanor 
of  the  right  of  being  tried  by  a  jury  de  medietate 
lingwB,  but  that  on  the  prayer  of  every  alien  so  in- 
dicted or  impeached,  the  sheriff  or  other  proper  mi- 
nister shall  by  command  of  the  Court  return  for  one« 
half  of  the  jury  a  competent  number  of  aliens,  if  so 
many  there  be  in  the  town  or  place  where  the  trial  is 
had,  and  if  not  then,  so  many  aliens  as  shall  be  found 
in  the  same  town  or'  place,  if  any ;  and  that  no  such 
alien  juror  shall  be  liable  to  be  challenged  for  want  of 
freehold,  or  of  any  other  qualification  required  by  this 
act ;  but  every  such  alien  may  be  challenged  for  any 
other  cause  in  like  manner  as  if  he  were  qualified  by 
this  act.''  The  stat.  7  &  8  Vict.  c.  66,  s.  16,  provides 
'*  that  any  woman  married,  or  who  shall  be  married 
to  a  natural  bom  subjecti  or  person  naturalized,  shall 
be  deemed  and  taken  to  be  herself  naturalized,  and 
have  all  the  rights  and  privileges  of  a  natural  born 
subject.''  It  is  therefore  immaterial  whether  the 
marriage  took  place  before  or  after  the  statute.  And 
as  the  Jury  Act  preserves  the  right  of  an  alien  to  a 
jury  de  medietate^  an  alien  woman  on  becoming  the 
wife  of  a  British  subject,  cannot  contemplate  the  loss 
of  so  important  a  privilege,  but  on  the  contrary, 
must  suppose  that  she  still  retains  it.  Had  the  stat. 
7  &  8  VicL  c.  66,  s.  16,  been  intended  to  affect  the 
Jury  Act,  it  would  have  referred  to  it  expressly  as  it 
does  to  the  other  acts  recited  in  the  preamble ;  but  it 
does  Hot  refer  to  it  at  all.  The  language  of  stat. 
Ed.  3,  c.  28,  s.  2,  is  peculiar.     *^  In  all  manner  of 
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1849.  inquests^  &c.  ftc,  amongst  aliens  and  denizens,"  not 
Manning's   **  between;**   it  would   seem,    therefore,    to  include 

(^«-  both  aliens  and  denizens  in  the  right ;  (see  1  Ckitt 
Criminal  Law,  525);  and  as  at  the  time  of  the 
passing  of  that  statute,  the  distinction  between  aliens 
and  denizens  was  probably  not  very  clearly  marked, 
the  statute  may  well  have  intended  to  give  the  right 
to  all  persons  bom  abroad.  It  is  true  that  the  word 
denizen  does  not  occur  in  the  stat.  6  Geo.  4,  c.  50, 
8.  47  ;  but  the  Legislature  seems  clearly  to  have  in* 
tended  to  give  to  all  persons  bom  abroad  under 
another  allegiance,  habituated  to  other  customs,  and 
probably  speaking  another  language,  a  jnry  de  medie- 
tate  IvngwBy  some  of  whom  miglit  comprehend  the 
customs,  and  understand  the  tongue  of  the  country  of 
which  the  prisoner  was  a  native.  All  foreigners  have 
been  in  the  habit  of  claiming  and  obtaining  such  a 
jury,  and  it  is  not  unimportant  to  observe  the  mode 
in  which  that  is  done.  By  the  statute  %  Geo.  4,  c.  50, 
no  means  are  pointed  out  of  trying  the  question  whe- 
ther a  party  is  an  alien  or  no,  though  in  many  other 
cases  of  collateral  issues  a  definite  mode  of  trying 
them  is  provided.  The  practice  is,  that  if  a  party  has 
a  foreign  name,  the  officer  asks  him  if  he  will  have  a 
mixed  jury,  and  upon  his  prayer  it  is  granted  to  hini. 
He  is  not  asked  whether  he  is  an  alien  or  naturalized, 
but  his  mere  claim  is  sufficient.  2  Hale,  P.  C.  271, 
says,  '^  If  upon  an  indictment  for  felony  against  an 
alien,  he  pleads  not  guilty,  and  a  common  jury  be 
returned,  if  he  doth  not  surmise  his  being  an  alien 
before  any  of  the  jury  sworn,  he  hath  lost  that  ad- 
vantage :  but,  if  he  allege  that  he  is  an  alien,  he 
may  challenge  the  array  for  that  cause,  and  thereupon 
a  new  precept  or  venire  facias  shall  issue,  or  an  award 
be  made  of  a  jury  de  medtetate  lingtue.     But  it  is  more 
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proper  for  him  to  surmise  it  upon  his  plea  pleaded,       1849. 
and    thereupon    to    pray    it."     Thus,    upon    claim  mannikq'k 
made,   the   mixed  jury  is  awarded  as  a  matter  of      Caw. 
course.     It  was  urged  for  the  Crown,  that  if  a  mixed 
jury  had  been  granted  in  this  case,  it  would  have 
been  a  mis-trial ;  but,  that  is  clearly  not  so. 

Is  then  the  prisoner  deprived  of  her  privilege  by  the 
Btat.  7  &  8  Vict.  c.  66  ;  or  if  not,  by  the  fact  of  being 
indictedjointly  with  her  husband  ?  On  this  latter  point, 
Barrels  case,  Moore  Rep.  557,  was  cited  for  the  Crown, 
an  abstract  of  which  is  given  in  4  BaeotCs  Abridge^ 
ment^  tit.  Juries,  p.  568.  That  case  seems  only  to 
shew,  that  under  some  circumstances,  a  foreigner 
would  be  ousted  of  his  right,  but  under  what  circum- 
stances does  not  seem  clear;  moreover,  the  correct- 
ness of  the  decision  seems  questionable. 

If  a  person  might  be  ousted  of  his  right  by  being 
joined  with  another  in  an  indictment,  the. statutes 
conferring  the  right  would  virtually  be  repealed* 
There  is  no  practical  difficulty  in  trying  two  prisoners 
by  different  juries ;  and  it  is  more  just,  as  then  neither 
prisoner  could  be  prejudiced  by  evidence  which  re- 
lated solelv  to  the  other.  Here  too,  the  indictment 
was  joint  and  several,  and  both  or  either  might  have 
been  found  guilty.  Is  then  the  right  taken  away  by 
Stat.  7  &  8  Vict.  c.  66.  Now,  it  is  clear,  that  an  alien 
wife  cannot  necessarily  by  marriage  **  have  all  the 
rights  and  privileges  of  a  natural  born  subject,"  as  is 
provided  by  s.  16.  For  by  s.  6,  it  is  provided,  that 
the  husband  of  a  naturalized  alien  may  have  such 
rights  in  a  qualified  and  partial  manner;  and  the 
wife  could  only  take  by  marriage  l^uch  rights  as  the 
husband  could  impart.  It  cannot  be  contended,  that 
she  would  have  greater  rights  than  her  husband.  The 
correct  construction  of  s.  16  seems  to  be,  that  although 
the  wife  is  to  be  deemed  a  natural  bom  subject,  as  ta 
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1849.  her  rights  and  privileges,  she  is  not  to  lose  any  rights 
Manning's  ^^ich  she  enjoyed  as  an  alien  ;  that  the  statute  was 
Case.  passed  to  enable  aliens,  with  less  cost  and  inconve- 
nience, to  become  naturalized,  but  not  to  deprive 
them  of  any  of  their  existing  rights,  or  to  entail  upon 
them  any  disabilities.  A  man  who  is  naturalized 
under  the  statute,  may  be  assumed  to  know  the  law, 
and  to  give  up  his  privileges  as  an  alien  voluntarily ; 
but  that  is  not  so  with  a  woman  who  might  have 
married  previously  to  the  statute,  and  then  by  its 
indirect  operations,  would  be  deprived  of  her  privi- 
leges as  an  alien,  without  notice  or  option. 

MoUere's  case  {Foster^  C.  L.  p.  188,  note),  shews 
how  careful  the  Judges  have  been  not  to  deprive 
foreigners  of  their  rights  without  the  fullest  notice. 

Cresswell  J. — Woodesson  (vol.  1,  381,  ed.  1792) 
makes  the  following  comment  on  that  case :  **  The 
Judge's  humanity  is  at  least  more  conspicuous  than  the 
soundness  of  the  principle  as  a  point  of  mere  law.'' 

SaunderSj  for  F.  O.  Manning^  offered  no  farther 
argument. 

The  Attorney  General^  after  premising  that  if  the 
prisoner,  not  being  entitled  to  a  jury  de  medietate  had 
been  so  tried,  it  would  have  been  a  mis-trial  as  to  her, 
for  it  appeared  on  the  record  that  she  was  not  an 
alien,  contended,  Firsts  that  according  to  the  true 
construction  of  the  stat.  28  Edw.  3,  c.  13,  Barrels  case 
was  rightly  decided,  and  that  even  supposing  her  to  be 
an  alien  she  would,  therefore,  not  be  entitled  to  a  jury, 
de  medietate  lingutB.  The  abstract  of  that  case,  given 
in  Bacon* 3  Abridgment  omits  the  reason  given  for  the 
decision  in  the  original  report  (a).     It  was  a  case  in 

(a)  The  following  is  a  transla-  quer   against   Bam   and   diven 

tion  of  the  report  of  Barr^s  case,  otiher  merchants,  of  whom  some 

in  Moore,  557:^'' Mich.  40,  41  were  aliens,  some  Snglish;  and 

Elii.    The  attorney  of  the  Queen  after  issue,  the  aliens   prayed  a 

laid  an  information  in  the  Ezche-  trial  per  med.  Ungva.    The  Court 
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the  Exchequer  against  ^*  Barre  and  other  merchants/'  1840. 
some  of  whom  were  aliens  and  others  English ;  after  maknimo'b 
issue  joined y  the  aliens  prayed  a  jury  de  medietate  Case. 
KngtuBf  but  the  Court  held  that  they  could  not  have 
it ;  *^  For  some  of  the  defendants  were  English,  and 
could  not  have  that  trial,  but  the  aliens  could  have 
such  a  trial  as  they  would  have  had  before  the  statute, 
and  as  they  would  have  had  if  they  had  not  prayed  a 
jury  de  medietate  lingtue"  The  plea  of  privilege  in 
the  case  of  a  peer  is  different;  there  it  would  be  allowed 
to  the  peer  if  tried  with  a  commoner,  because  a  peer 
has  a  right  to  be  tried  by  a  wholly  different  tribunal. 
The  Stat.  27  £dw.  3,  stat.  2,  c.  8,  after  providing  for 
all  suits  affecting  property  by  the  law  of  staple  con- 
cluded thus :  **  Et  si  plee  ou  debait  soit  mene  devaunt 
le  Mair  de  I'estaple  entre  les  Marchauntz  et  Ministres 
dicellez,  et  sur  ce  pur  trier  la  verity  enqueste  ou  prove 
soit  apprendre ;  si  volumus  que  si  Tun  partie  et  Tautre 
soit  estraunge,  soit  trie  per  estraunges,  et  si  Tun  partie 
et  I'autre  soit  denizins  soit  trie  per  denizins,  et  si  Tun 
partie  soit  denizin  et  Tautre  partie  alien,  soit  Tun 
moite  de  I'enquest  ou  del  prove  des  denizins  et  Tautre 
moite  des  aliens.''  This  statute,  therefore,  applies 
simply  to  issues^  where  one  party  is  denizen  and  the 
other  alien  ;  it  does  not  apply  where  the  plaintiff  and 
defendant  are  both  denizens,  or  both  aliens,  or  to  the 
case,  like  the  present,  of  a  mixed  party,  either  plaintiff 
or  defendant.  The  next  statute,  28  Edw.  3,  c.  13, 
s.  1,  is  to  the  same  effect ;  and  in  sec.  2,  where  the 


now  would  haye  if  they  did  not 
demand  thatjMr  med.  Imgum  ;  and  it 
is  like  the  case  of  priinlege,  where 
one  defendant  demands  priinlege, 
and  the  Court,  as  to  his  eompanion, 
cannot  hold  the  plea;  and  then 
he  ahall  be  oosted  of  his  iiriTilege, 
and  so  here.'' 


with  all  the  Judges  of 
England,  and  at  last  it  was  ad- 
judged that  they  coold  not  have 
the  trial  per  wied.  Ungvm  :  becanse 
the  English,  who  are  defendants 
with  them»  cannot  have  that  triaL 
But  the  aliens  can  have  a  trial  by 
aU  English,  as  they  used  to  have 
before  the   statute,  and  as  ihey 
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Grown  is  introduced  as  a  party,  it  is  important  to 
observe  that  the  French  word,  which  has  been  trans- 
lated ^^  amongst**  is  entre^  that  is  **  between**  aliens  and 
denizens,  which  makes  this  section  harmonise  with 
sec.  1,  and  with  the  concluding  provision  of  stat.  27 
JEdw.  3,  Stat.  2,  c.  8,  and  seems  to  shew  that  Barre*s 
case  was  rightly  decided,  as  the  defendants  there  were 
a  mixed  party,  composed  of  alien  and  native,  or  alien 
and  denizen.  It  is  to  be  observed,  that  in  these  statutes 
the  term  denizens  includes  not  only  denizens  by  letters 
patent,  but  persons  born  in  this  country.  (See  Brooke*s 
Abrid.  tit.  Denizen  and  Alien^  pi.  4,  fol.  214,  and  pi. 
12,  fol.  215)  (a). 


Panel  by  a 
moiety  of 
aliens. 


(a)  The  following  is  a  tranda^ 
tion  of  the  passages  in  Brooke, 
above  cited. 

Pi.  4.  "  Note  tit  FuktL  That 
where  an  alien  is  party  to  an  issue, 
he  may  have  the  panel  de  medie* 
tate  of  aliens,  if  he  pray  it  And 
where  a  vaitre/acuu  issued  to  cfo- 
tringaSf  the  party  came  and  prayed 
a  mpenedeas^  for  that  he  was  an 
alien  and  prayed  medietatem  oUif 
nigenarum  juxta  gtatuiumf  and  he 
had  it,  quod  nota,  where  he  did 
not  pray  it  in  the  first  instance. 
And  by  the  statute  28  Ed,  3,  c.  13, 
he  shall  haye  it,  albeit  that  the 
King  be  a  party,  quod  nota.  There- 
fore note  that  it  is  ill  said,  to  speak 
of  per  medietatem  Ungua,  for  he  shall 
not  have  them  of  his  own  tongue, 
but  of  any  manner  of  aliens ;  and 
«o  it  is  put  in  use.  And  it  is  clear 
by  that  statute  that  denizens  are 
as  well  those  who  are  English 
bom,  as  those  who  were  aliens, 
and  are  made  denisens  by  the 
King  by  his  letters  patent.  Tamen 
vide^  the  statute,  that  denizens 
ahall  pay  customs  as  aliens,  is  not 
so  construed,  nor  intended,  but  is 
intended  of  those  [only  f]  who  were 


made  denizens  by  the  King,  and 
who  were  aliens  before."  21  Hem.  ^ 
c  32. 

PI.  12.  ''Two  aliens  were  at 
issue,  and  it  was  agreed  that  it 
should  be  tri^d  by  English;  but 
if  an  alien  and  dmugen  were  at 
issue,  then  it  should  be  tried  by 
EngUsk  and  aliens  by  statute." 
In  the  passage  in  the  Year  Book, 
21  Hea.  6,  c.  4,  of  which  this  is 
an  abridgment,  the  word  AngUnt 
answers  to  the  word  denUeu:  "  Mes 
si  un  Angloia  et  un  alien  joine  an 
issue  adonques  sera  trie  I'un  moiety 
per  ceo  pais,  et  Pauter  moiety  per 
Tauter;  et  ceo  per  le  stat'*  In 
statute  28  Bd,  3,  c.  13,  s.  2^  the 
word  demzens  seems  to  include 
aU  persons  other  than  aUeus,  and 
so  to  comprise  three  classes  of 
persons.  1.  Those  who  had  been 
aUens,  but  had  been  made  deni- 
zens by  letters  patent,  or  by  statute. 
2.  Children  of  an  English  father, 
(or  perhaps  mother),  bom  out  of 
the  King's  ligeance,  (see  Bacon  y. 
Bacon,  Gro.  Car.  601).  3.  Native 
English  (Brooke  Abridg.  iupra% 
It  provides,  that  where  both  parties 
are  aliens,  all  the  jurors  shall  (or 
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But,  secondly^  the  prisoner  is  not  an  alien,  and  has       1849. 
therefore  no  claim  to  a  jury,  de  med.  lingucB.     The  ^^ 
Stat.  28  JSrf.  3,  c.  13,  is  repealed  expressly  by  stat. 
6  Geo.  4,  c.  50,  s,  62 ;   and  s.  47,  re-enacts  the  law, 
but  limits  the  right  to  aliensy   omitting  the  word 
denizens.    Then  the  stat.  7  &  8  Vict.  c.  66,  s.  16, 
clearly  shews  that  the  prisoner  is  naturalized ;  for, 
although  the  Secretary  of  State  may,  in  his  certificate, 
qualify  the  rights  which  would  otherwise  attach  to 
naturah'zation  in  the  case  of  a  man,  yet  a  woman 
marrying  such  man,  would  thereby  take  the  rights  of 
a  natural  born  subject  without  any  such  qualification. 
Sect.  15  of  that  statute,  saves  certain  personal  rights 
and  no  others ;  but  here  there  is  no  question  of  per- 
sonal right,  but  of  the  status  of  an  alien ;  and  the 
question  is  really  reduced  to  this— can  a  person  who 
18  naturalized  be  treated  as  an  alien?     ''If  an  alien 
be   naturalized,   he   shall    be   to    all    intents   as    a 
natural  subject,  and  shall  inherit  as  if  he  had  been 
born  within  the  King's  ligeance.*'     (Cam.  Dig.  tit. 
Alien^  B.  2).    Thus,  even  a  denizen  by  letters  patent, 
who  may  have  only  some  of  the  rights  of  a  natural 
born  subject,  is  clearly  debarred  from  the  right,  for 
the  existing  statute  limits  the  right  to  aliens  (a) ;  a 
fortiori  therefore,  a  person  naturalized  cannot  have  it. 
But  further,  can  any  one  whatever,  except  an  a/ien, 
be  entitled  to  the  privilege  ?  Clearly  not.    It  depends 


may)  be  aliens;  where  only  one 
party  is  alien,  the  jurors  shall  (or 
may)  be  one-half  aliens,  the  other 
half  denizens,  t.  e,  taken  from  one 
or  other  of  the  above  three  classes. 
No  provision  is  made  for  the  case 
of  one  party  being  a  denizen  in 
the  ordinary  sense  of  the  word, 
and  one  native :  and  as  this  statute 
is  the  foundation  of  the  right  to 
juries  de  med.  Ungum,  and  the  prac- 

VOL.  I. 


tice  has  always  been  to  compose 
such  juries  partly  of  foreigners, 
partly  of  natwe  English^  it  seems 
clear  that  the  word  denizens  in 
that  statute  includes  natural  bom 
English  subjects, 

(a)  It  does  not  appear  that  any 
but  an  alien  had  a  right  to  a 
jury  de  med.  under  any  previous 
statute. 

L   L 
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1849.       simply  upon  the  status  of  alien.     As  to  the  sa^es- 

Manning*8  ^'^^  ^^^^  *^^  Legislature  could  not  have  intended  to 
Case.  take  away  the  right  to  a  jury,  demed.  ling,  by  impli- 
cation, and  that  therefore  the  stat  7  &  8  Vict.  c.  66, 
8.  16,  must  be  taken  as  conferring  privileges,  and  not 
as  depriving  of  rights — it  may  be  observed  that  the 
right  to  a  jury  de  med.  ling,  was  taken  away  by  im- 
plication in  cases  of  treason,  by  stat.  1  &  2  Phil,  if  M. 
c.  10.  (Hawkins,  P.  Cl,  Bk.  2,  c.  43,  s.  37).  So  too 
in  the  case  of  foreign  seamen  serving  in  King^s  ships, 
&c.,  during  war — by  stat.  13  Geo.  2,  c.  3  ;  so  too 
in  the  case  of  foreign  Protestants  serving  on  board 
whaling  vessels— by  stat.  22  Geo.  2,  c.  45.  {Com. Dig. 
tit.  Alieny  D.  1,  note  {g)). 

Bcdlantine  replied.    The  Judges  retired  to  consider 
their  judgment,  and  upon  their  return, 

Wilde  C.  J.,  delivered  the  judgment  of  the  Court. 
^^  I  need  hardly  say  that  from  the  time  this  case  came 
from  the  Central  Criminal  Court  into  the  hands  of 
the  Judges,  it  has  received  our  anxious  attention  ;  and, 
although  not  for  the  purpose  of  forming  an  opinion, 
we  have  paid  considerable  attention  to  it,  in  order 
to  prepare  ourselves  to  appreciate  the  arguments  we 
should  hear,  and  be  the  better  able  to  apply  those 
arguments  to  the  facts  of  the  case.  Each  and  all 
of  us  having  considered  the  matter  beforehand,  and 
having  attended  to  the  able  arguments  that  have 
been  urged  on  the  part  of  the  prisoner  by  Mr.  Ballan- 
tincj  who  has  omitted  nothing  that  talent  and  inge- 
nuity could  bring  to  bear  on  the  subject,  are  una- 
nimously of  opinion  that  the  objection  cannot  be 
sustained,  and  that  the  party  was  properly  tried  by 
the  jury,  which  was  empanelled  for  the  purpose.  We 
all  think  that  it  is  unnecessary,  for  the  purposes  of  a 
just  and  proper  conclusion  on  the  question  submitted 
to  us,  to  enter  into  many  of  the  topics  introduced  in 
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the  course  of  the  argument.  The  question  is  simply  184i). 
this — Was  the  prisoner,  Mrs.  Manning,  an  alien  or  manning's 
not  at  the  time  of  the  trial  ?  If  she  was,  she  would  C^«- 
be  entitled  to  that  which  she  prayed — ^to  be  tried 
by  a  jury  de  medietate  lingwe.  If  she  was  a  British 
subject,  she  would  not  be  so  entitled.  Now,  the  effect 
of  a  bill  of  naturalization  has  not  been  questioned,  and 
one  could  hardly  expect  it  would  be ;  for  the  authority 
of  text  writers  is  so  clear,  so  uniform,  and  so  con- 
sistent, that  no  advocate  of  the  ability  and  learning  of 
Mr.  Ballantine  would  question  it.  By  Lord  Coke^ 
by  Lord  JBacotij  by  Sir  Matthew  Hale,  and  by  every 
text  writer, — by  the  various  learned  editors  of  all  the 
editions  of  Blackstone^ — it  was  a  proposition  univer- 
sally  adopted,  that  a  person  naturalized  became  to  all 
intents  and  purposes  a  British  born  subject.  That 
proposition  is  not  at  all  impugned,  nor  its  correctness 
in  any  degree  impeached,  by  the  circumstance  that 
in  naturalization  acts  of  Parh'ament,  certain  disqualifi- 
cations are  sometimes  introduced ;  because  it  is  com- 
petent for  the  Legislature  to  impose  disqualifications 
individually  on  British  subjects,  which  did  not  gene- 
rally apply  to  the  subjects  of  this  country.  The  Royal 
Marriage  Acts  imposed  disqualifications  in  regard  to 
marriage  on  British  subjects,  and  various  other  acts 
of  Parliament,  disqualified  subjects  in  particular  situa- 
tions from  holding  certain  offices,  and  exercising  cer- 
tain rights.  In  the  case  of  R.  v.  Ferdinand  de  Mierrej 
5  Burr.  2788,  the  question  arose  whether  a  naturali- 
zation bill  of  the  defendant  disqualified  him  from 
performing  the  office  of  constable.  It  there  appeared 
perfectly  clear  that  the  naturalization  was  not  a 
qualified  naturalization,  but  that  the  party  had  become 
a  British  subject,  and  was  qualified  to  exercise  an  office 
of  trust,  which  the  office  of  constable  was ;  but  by 
virtue  of  a  disqualifying  provision  in  the  Naturaliza- 

L  L  2 
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184d.       tion  Act,  although  the  party  had  become  a  Britidh 
jT["^       T   subject,  he  was  held  to  be  incapable  of  exercising  the 

Case.  office  of  coustable.  The  question  in  this  case,  there- 
fore, seems  to  be,  what  was  the  status^  or  political  or 
civil  character  attaching  to  the  prisoner  at  the  time  of 
the  trial  ?  The  section  of  the  act  that  has  been  so 
much  relied  on  in  the  argument  provided  that  "  the 
party  should  be  taken  and  deemed  to  be  naturalized/* 
Then  came  the  inquiry,  what  were  the  circumstances, 
status^  and  political  character  and  rights  of  a  British 
subject?  A  British  subject  might  be  subject  to  certain 
disqualifications,  but  the  Court  know  of  no  instance 
in  which  the  character  of  an  alien  and  a  British  subject 
are  united.  The  disqualification  imposed  was  not  a 
disqualification  that  resulted  from  alienage  after  natu- 
ralization by  the  Legislature,  but  was  a  disqualification 
imposed  by  the  authority  of  Parliament  on  a  particular 
individual.  If  the  efiect  of  naturalization  generally, 
therefore  was  to  make  a  party  to  all  intents  and  pur- 
poses a  British  subject,  as  would  be  found  in  the 
authorities  above  referred  to,  and  also  in  the  very 
learned  judgment  by  Sir  M.  HaUy  in  which  the  whole 
subject  was  gone  into  {Collingwoodx.  Pace,  1  Ventris, 
413)  was  there  anything  in  this  act  of  Parliament, 
which  at  all  qualified  that;  act  of  Parliament,  which 
said  that  ^^  the  party  should  be  taken  and  deemed  to 
be  naturalized  ?"  The  argument  was,  that  this  statute 
was  to  give  certain  rights  and  not  to  take  them  away. 
That  argument  might  be  raised  on  every  naturaliza* 
tion  bill,  because  in  no  bill  of  that  kind  was  it  said, 
that  it  was  intended  to  operate  on  the  trial  by  jury, 
but  that  it  was  intended  to  give  certain  specified 
rights.  The  ordinary  effect  of  every  naturalization 
bill,  is  to  declare  that  by  the  naturalization,  the  party 
is  and  shall  be  taken  and  deemed  to  be  a  British 
subject.     What  did  it  give?     It  gave  all  that  be- 
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longed  to  the  character  of  a  British  subject     What      1849. 
did  it  take  away  ?     It  took  away  all  that  did  not  be-  manning*8 
long  to  a  British  subject,  for  it  made  the  naturalized       ^^'»*®- 
party  ^so  factOy  a  British  subject  to  all  intents  and 
purposes.     The  argument  attempted  to  be  drawn  in 
this  case  from  the  other  parts  of  the  act  of  Parliament 
seems  to  be,  that  a  woman  married  to  her  husband 
naturalized  in  a  particular  way  might,  by  the  con- 
struction  contended  for  on  the  part  of  the  Crown, 
acquire  a  different  status,  and  be  entitled  to  different 
rights,  beyond  those  which  her  husband  was  entitled 
to.     Very  likely.     If  the  husband  had  been  natural- 
ized, subject  to  certain  disqualifications,  applied  to  him 
by  the  Legislative  authority,  he  was  not  less  a  British 
subject  because  he  was  under  these  disqualifications : 
but  that  cannot  be  taken  to  qualify  a  distinct  sub- 
stantive enactment,  that  the  wife  should  be  naturalized 
without  regard  to  such  disqualification  at  all.     The 
section  upon  which  that   depended  was  in  general 
terms,  that  the  party  should  be  deemed  to  be   na- 
turalized, and  have  all  the  rights  of  a  British  subject ; 
and  it  surely  is  not  a  correct  construction,  to  take 
words,  the  natural  effect  of  which  would  be,  to  enlarge 
and  simplify  the  operations  of  the  act,  and  to  argue 
that  they  were  there  used  with  the  intention  of  re- 
striction.     That  is  not  a  just  conclusion,  for  those 
words  were  introduced  in  accordance  with  the  ordi- 
nary phraseology  used  in  Legislative  grants.    The  in- 
tention of  the  Legislature  in  every  act  of  Parliament 
is  to  be  collected,  not  by  travelling  out  of  the  act,  but 
by  looking  to  the  whole  of  the  act  itself;    and  the 
above  words  seem  to  be  clear  in  themselves,  and  to 
fulfil  the  general  intention  of  the  Legislature,  viz.,  to 
make  the  woman  a  British  subject;    and  there  are 
no  words,  from  the  beginning  to  the  end  of  this  act  of 
Parliament,  which  warrant  any  conclusion  that  it  was 
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1840.  intended  to  operate  at  all,  by  enlarging  or  limiting  all 
MxirmNG's  ^^^^  belonged  to  the  status  of  a  British  subject.     It  no 

Case.  more  referred  to  the  Jury  Act  than  every  naturaliza- 
tion bill  referred  to  the  Jury  Act.  With  respect, 
therefore,  to  the  prisoner,  the  Court  can  discover  no 
intention  whatever  in  this  act  of  Parliament,  more  or 
less,  than  to  make  her  a  British  subject ;  and,  if  that 
be  so,  the  whole  question  is  at  an  end,  and  she  was 
not  an  alien  at  the  time  she  was  tried,  and  being  a 
British  subject,  she  was  not  entitled  to  a  jury  such  as 
she  claimed.  It  does  not  seem  necessary  to  refer  to 
the  other  points  which  have  been  noticed.  The 
Judges  limit  their  view  to  the  construction  of  the 
statute  of  7  &  8  Vict.  c.  66,  as  combined  with  the  former 
acts,  and  are  of  opinion,  that  the  prisoner,  by  that 
statute,  became  a  British  subject,  with  all  the  incidents 
that  attached  to  that  stattiSf  and  that  therefore  she  was 
not  entitled  to  a  jury  de  medietate  IxngucB^  bat  had 
been  properly  tried,  and  that  there  was  no  ground  for 
the  objection. 

Copy  of  the  Indictment 

Central  Criminal  Courts  I  The  jarors  for  our  Lady  the  Queen  upon 
TO  WIT.  /  their  oath  present  ihsX  Frederick  George 

Manning  late  of  the  parish  of  Bermondsey  in  the  county  of  Surrey 
labourer  and  Maria  Manning  wife  of  the  said  Frederick  George 
Manning  not  having  the  fear  of  God  before  their  eyes  but  being 
moved  and  seduced  by  the  instigation  of  the  Devil  on  the  ninth 
day  of  August  in  the  year  of  our  Lord  1849  with  force  and  arms  at 
the  parish  aforesaid  in  the  county  aforesaid  and  within  the  juris- 
diction of  the  said  Court  in  and  upon  one  Patrick  O* Connor  in 
the  peace  of  God  and  our  said  Lady  the  Queen  then  and  there 
being  feloniously  wilfully  and  of  their  malice  aforethought  did 
make  an  assault  and  that  he  the  said  Frederick  George  Manning  a 
certain  pistol  of  the  value  often  shillings  which  said  pistol  was  then 
and  there  loaded  and  charged  with  gunpowder  and  a  leaden  bullet 
and  which  said  pistol  he  the  said  Frederick  George  Manning  in  his 
right  hand  then  and  there  had  and  held  at  to  upon  and  against 
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Ilim  the  add  Pairich  0^  Connor  then  and  there  feloniously  wil-        1849. 

fttUy  and  of  his  malice  aforethought  did  fire  shoot  off  and  discharge  —^ — 

and  that  the  said  Frederick  George  Mamang  with  the  leaden    ^^q^^^^ 

bullet  aforesaid  oat  of  the  pistol  aforesaid  so  then  and  there  by 

force  of  the  gunpowder  shot  sent  forth  and  discharged  as  aforesud 

the  said  Patrick  O'Connor  in  and  upon  the  back  part  of  the  head 

of  him  the  said  Patrick  0^ Connor  then  and  there  feloniously  wil- 

fuUy  and  of  his  malice  aforethought  did  strike  penetrate  and 

wound  thereby  giving  to  the  said  Patrick  O'Connor  then  and 

there  with  the  leaden  bullet  aforesaid  so  shot  discharged  and  sent 

forth  as  aforesaid  out   of  the  pistol  aforesaid  by  him  the  said 

Frederick  George  Manning  in  and  upon  the  back  part  of  the  head 

of  him  the  said  Patrick  0* Connor  one  mortal  wound  of  the  depth 

of  six  indies  and  of  the  breadth  of  half  an  inch  of  which  said 

mortal  wound  the  said  Patrick  O'Connor  then  and  there  died. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  say  that  she 

the  said  Maria  Manning  at  the  time  of  the  committing  of  the 

felony  and  murder  aforesaid  then  and  there  feloniously  wilfully 

and  of  her  malice  aforethought  was  present  aiding  abetting  and 

assisting  the  said  Frederick  George  Manning  the  felony  and  murder 

aforesaid  in  manner  and  form  aforesaid  to  do  and  commit.     And 

so  the  jurors  aforesaid  upon  their  oath  aforesaid  do  say  that  the 

said  Frederick  George  Manmng  and  Maria  Manning  then  and 

there  the  said  Patrick  O'Connor  in  manner  and  form  aforesaid 

feloniously  wilfully  and  of  their  malice  aforethought  did  kill  and 

murder  against  the  peace  of  our  said  Lady  the  Queen  her  crown 

and  dignity. 

Second  count.  And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  the  said  Frederick  George  Manning 
and  the  said  Maria  Manmng  afterwards  to  wit  on  the  day  afore- 
said in  the  year  aforesaid  with  force  and  arms  at  the  parish  afore- 
said in  the  county  aforesaid  and  within  the  jurisdiction  of  the  said 
Court  in  and  npon  the  said  Patrick  O* Connor  in  the  peace. of  God 
and  our  said  Lady  the  Queen  then  and  there  being  feloniously 
wilfully  and  of  their  malice  aforethought  did  make  an  assault  and 
that  he  the  said  Frederick  George  Manning  with  a  certain  crow- 
bar of  the  value  of  three  shillings  which  said  crowbar  he  the  said 
Frederick  George  Manning  in  his  right  hand  then  and  there  had 
and  held  him  the  said  Patrick  O'Connor  on  the  back  part  of  the 
head  of  him  the  said  Patrick  O'Connor  then  and  there  feloniously, 
wilfully  and  of  his  malice  aforethought  did  strike  beat  cut  and 
wound  thereby  then  and  there  giving  to  him  the  said  Patrick 
O'Connor  by  such  striking  beating  cutting  and  wounding  of  him 
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1849.       ^^^  B^^^  Patrick  O*  Connor  as   aforesaid  divers  mortal  wounds 

•r- ;-  bruises  and  fractures  of  the  skull  in  and  upon  the  back  part  of  the 

Case.  ^c&d  of  him  the  said  Patrick  O*  Connor  of  which  said  mortal 
wounds  bruises  and  fractures  of  the  skull  the  saidPa^^  O'Connor 
then  and  there  died.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  say  that  she  the  said  Maria  Mannitig  at  the  time  of 
the  committing  of  the  said  felony  aud  murder  as  last  aforesaid 
then  and  there  feloniously  wilfblly  and  of  her  malice  aforethought 
was  present  aiding  abetting  and  assisting  the  said  Frederic 
George  Manning  the  said  felony  and  murder  in  manner  and  form 
V  in  this  count  mentioned  to  do  and  commit.  And  so  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  say  that  the  said  Frederick 
George  Manning  and  Maria  Manning  then  and  there  the  said 
Patrick  O^ Connor  in  manner  and  form  last  aforesaid  feloniously 
wilfully  and  of  their  malice  aforethought  did  kill  and  murder 
against  the  peace  of  our  said  Lady  the  Queen  her  crown  and 
dignity. 

Third  count.  And  the  jurors  aforesaid  npon  their  oath  afore- 
said do  further  present  that  the  said  Frederick  George  Manning 
and  the  said  Maria  Manning  afterwards  to  wit  on  the  day  afore- 
said in  the  year  aforesaid  with  force  and  arms  at  the  parish  afore- 
said in  the  connty  aforesaid  and  within  the  jurisdiction  of  the  said 
Court  Id  and  upon  the  said  Patrick  O* Connor  in  the  peace  of 
God  and  our  said  Lady  the  Queen  then  and  there  being  feloniously 
wilfully  and  of  their  malice  aforethought  did  make  an  assault  and 
that  he  the  said  Frederick  George  Manning  a  certain  pistol  of  the 
value  of  ten  shillings  whi<ih  said  pistol  was  then  and  there  loaded 
and  charged  with  gunpowder  and  a  le$den  bullet  and  which  said 
pistol  he  the  said  Frederick  George  Manning  in  his  right  hand 
then  and  there  had  and  held  at  to  npon  and  against  him  the  said 
Patrick  O^ Connor  then  and  there  feloniously  wilfully  and  of  his 
malice  aforethought  did  fire  shoot  off  and  discharge  and  that  he 
the  said  Frederick  George  Manning  with  the  leaden  bullet  afore- 
said out  of  the  pistol  aforesaid  so  then  and  there  by  force  of  the 
gunpowder  shot  sent  forth  and  discharged  as  last  aforesaid  the 
said  Patrick  O^ Connor  in  and  upon  the  back  part  of  the  head  of 
him  the  said  Patrick  0^ Connor  then  and  there  feloniously  wilfully 
and  of  his  malice  aforethought  did  strike  penetrate  and  wound 
thereby  giving  to  the  said  Patrick  0^ Connor  then  and  there  with 
the  leaden  bullet  aforesaid  so  as  last  aforesaid  shot  discharged 
and  sent  forth  out  of  the  pistol  aforesaid  by  him  the  said  Frederick 
George  Mannitig  in  and  upon  the  back  part  of  the  head  of  him  the 
said  Patrick  0^ Connor  one  mortal  wound  of  the  depth  of  six 
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inches  and  of  the  breadth  of  half  an  inch.    And  that  tbe  said        lg40, 
Frederick  George  Manmng  with  a  certain  crowbar  of  the  value  of 


three  shillings  which  said  crowbar  he  the  said  Frederick  George  Manning  s 
Manning  in  his  right  hand  then  and  there  had  and  held  him  the 
said  Patrick  O* Connor  on  the  back  part  of  the  head  of  him  the 
said  Patrick  O'Connor  then  and  there  feloniously  wilfully  and  of 
his  malice  aforethought  did  strike  beat  cut  and  wound  thereby  then 
and  there  giving  to  him  the  said  Patrick  O* Connor  by  such  last 
mentioned  striking  beating  cutting  and  wounding  of  him  the  said 
Patrick  O'Connor  divers  mortal  wounds  and  bruises  and  mortal 
fractures  of  the  skull  in  and  upon  the  back  part  of  the  head  of  him 
the  said  Patrick  O'Connor  of  which  said  several  mortal  wounds 
and  braises  and  mortal  fractures  of  the  skull  in  this  count  men- 
tioned the  said  Patrick  O'Connor  then  and  there  died.  And  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  say  that  she  the  said 
Maria  Manning  at  the  time  of  the  committing  of  the  said  felony 
and  murder  as  last  aforesaid  then  and  there  feloniously  wilfully 
and  of  her  malice  aforethought  was  present  aiding  abetting  and 
assisting  the  said  Frederick  George  Mannitig  the  said  felony  and 
murder  in  manner  and  form  in  this  count  mentioned  to  do  and 
commit.  And  so  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  say  that  the  said  Frederick  George  Manning  and  Maria  Man" 
ning  then  and  there  the  said  Patrick  O'Connor  in  manner  and 
form  in  this  count  mentioned  feloniously  wilfully  and  of  their 
malice  aforethought  did  kill  and  murder  against  the  peace  of  our 
said  Lady  the  Queen  her  crown  and  dignity. 

Fourth  count.  And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  the  said  Frederick  George  Manning 
and  Maria  Manmng  afterwards  to  wit  on  the  day  aforesaid  in  the 
year  aforesaid  with  force  and  arms  at  the  parish  aforesaid  in  the 
county  aforesaid  and  within  the  jurisdiction  of  the  said  Court  in 
and  upon  the  said  Patrick  O'Connor  in  the  peace  of  God  and  our 
said  Lady  the  Queen  then  and  there  being  feloniously  wilfully 
and  of  their  malice  aforethought  did  make  an  assault  and  that 
he  the  said  Frederick  George  Manning  a  certain  air-gun  of  the 
value  of  ten  shillings  which  said  air-gun  was  then  and  there 
chained  and  loaded  with  compressed  air  and  a  leaden  bullet  and 
which  said  air-gun  he  the  said  Frederick  George  Manning  in  both 
his  hands  then  and  there  had  and  held  at  to  upon  and  against  him 
the  said  Patrick  0'  Connor  then  and  there  feloniously  wilfully  and 
of  his  malice  aforethought  did  shoot  off  and  discharge  and  that 
the  said  Frederick  George  Manning  with  the  leaden  bullet  afore- 
said out  of  the  air-gun  aforesaid  so  then  and  there  by  force  of  the 
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1849.       compressed  atr  shot  sent  forth  and  discharged  as  aforesaid  the  add 

~~ p"  Patrick  (y  Connor  in  and  upon  the  back  part  of  the  head  of  him 

Q^g^  the  said  Patrick  O'Connor  then  and  there  feloniously  wilfully  and 
of  his  malice  aforethought  did  strike  penetrate  and  wound  thereby 
giving  to  the  said  Patrick  ff  Connor  then  and  there  with  the  leaden 
bullet  aforesaid  so  shot  discharged  and  sent  forth  as  aforesaid  out 
of  the  air-gun  aforesaid  by  the  said  Frederick  Gtorge  Manning 
in  and  upon  the  back  part  of  the  head  of  him  the  said  Patrick 
Ct  Connor  one  mortal  wound  of  the  depth  of  six  inches  and  of  the 
breadth  of  half  an  inch  of  which  said  mortal  wound  last  aforesaid 
the  said  Patrick  O'Connor  then  and  there  died«  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  say  that  she  the  said  Maria 
Manning  at  the  time  of  the  committing  of  the  said  felony  and  mur- 
der as  last  aforesaid  then  and  there  feloniously  wilfully  and  of  her 
malice  aforethought  was  present  aiding  abetting  and  asusting  the 
said  Frederick  (reorge  Manning  the  felony  and  murder  aforesaid  in 
manner  and  form  last  aforesaid  to  do  and  commit.  And  so  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  say  that  the  said  Frederick 
George  Manning  and  Maria  Manning  then  and  there  the  said 
Patrick  0^  Connor  in  manner  and  form  last  aforesaid  feloniously 
wilfully  and  of  their  malice  aforethought  did  kill  and  murder 
against  the  peace  of  our  said  Lady  the  Queen  her  crown  and 
dignity. 

Fiftk  count.  And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  the  said  Frederick  George  Manning 
and  Maria  Manning  afterwards  to  wit  on  the  day  aforesaid  in 
the  year  aforesaid  with  force  and  arms  at  the  parish  aforesaid  in 
the  county  aforesaid  and  within  the  jurisdiction  of  the  said  Court 
in  and  upon  the  said  Patrick  O'Connor  in  the  peace  of  God  and 
our  said  Lady  the  Queen  then  and  there  being  feloniously  wil- 
fully and  of  their  malice  aforethought  did  make  an  assault.  And 
that  he  the  said  Frederick  George  Manning  a  certiun  air-gun  of 
the  value  of  ten  shillings  which  said  last-mentioned  air-gun  was 
then  and  there  charged  and  loaded  with  compressed  air  and  a 
leaden  bullet  and  which  said  last-mentioned  air-gun  he  the  said 
Frederick  George  Manning  in  both  his  hands  then  and  there  had 
and  held  at  to  upon  and  against  him  the  said  Patrick  O'Connor 
then  and  there  feloniously  wilfully  and  of  his  malice  aforethought 
did  shoot  off  and  discharge  and  that  the  said  Frederick  George 
Manning  with  the  leaden  bullet  aforesaid  out  of  the  air-gun  last 
aforesaid  so  then  and  there  by  force  of  the  compressed  air  shot 
sent  forth  and  discharged  as  last  aforesaid  the  said  Patrick  O'Connor 
in  and  upon  the  back  part  of  the  head  of  him  the  said  Patrick 
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O'Connor  then  and  there  feloniously  wilfuDy  and  of  his  malice       1849. 
aforethought  did  strike  penetrate  and  wound  thereby  giving  to  the 


aaid  Patrick  O'Connor  then  and  there  with  the  leaden  bullet  ^^q^^"®'* 
aforesaid  so  shot  discharged  and  sent  forth  as  last  aforesaid  out  of 
the  air-gun  last  aforesaid  by  the  said  Frederick  George  Manning 
in  and  upon  the  back  part  of  the  head  of  him  the  said  Patrick 
O^  Connor  one  mortal  wound  of  the  depth  of  six  inches  and  of  the 
breadth  of  half  an  inch.  And  that  the  said  Frederick  George 
Manning  with  a  certain  crowbar  of  the  value  of  three  shillings 
which  said  last-mentioned  crowbar  he  the  said  Frederick  George 
Manning  in  his  right  hand  then  and  there  had  and  held  him  the 
said  Patrick  G"  Connor  on  the  back  part  of  the  head  of  him  the  said 
Patrick  ff  Connor  then  and  there  feloniously  wilfully  and  of  his 
malice  aforethought  did  strike  beat  cut  and  wound  thereby  then 
and  there  giving  to  him  the  said  Patrick  O'Connor  by  such  last-men- 
tioned striking  beating  cutting  and  wounding  of  him  the  said 
Patrick  O'Connor  divers  mortal  wounds  and  bruises  and  mortal 
fractures  of  the  skull  in  and  upon  the  back  part  of  the  head  of  him 
the  said  Patrick  O'Connor  of  which  said  several  mortal  wounds 
and  bruises  and  mortal  fractures  of  the  skull  in  this  count  men- 
tioned the  said  Patrick  O'Connor  then  and  there  died.  And  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  say  that  she  the  said 
Maria  Manning  at  the  time  of  the  committing  of  the  said  felony 
and  murder  as  last  aforesaid  then  and  there  feloniously  wUfully 
and  of  her  malice  aforethought  was  present  aiding  abetting  and 
assisting  the  said  Frederick  George  Manning  the  said  felony  and 
murder  in  manner  and  form  in  this  count  mentioned  to  do  and 
commit.  And  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
say  that  the  said  Frederick  George  Manning  and  Maria  Manning, 
then  and  there  the  said  Patrick  O'Connor  in  manner  and  form  in 
this  count  mentioned  feloniously  wUfuUy  and  of  their  malice  afore- 
thought did  kill  and  murder  against  the  peace  of  our  said  Lady  the 
Queen  her  crown  and  dignity. 


The  following  Account  of  the  proceedings  at  the  trial  is  taken  from 
tJu  Short  Hand  Writer's  notes,  published  bg  W.  M.  Clark,  17, 
Warwick  Liane. 

The  trial  of  Frederick  George  Manning  and  Maria  his  wife, 
charged  with  the  murder  of  Patrick  O'Connor,  commenced  on 


Case. 
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1 84d.        ^^^  morDing  of    Thursday  25th  October.     At  five  minates  after 

ten  o'clock,  the  Lord  Chief  Baron  (Sir  F.  Pollock,)  Mr.  Justice 

nfo'T**'*  Maule,  and  Mr.  Justice  Cresswell,  accompanied  by  the  Lord 
Matok,  and  the  usual  civic  officers,  entered  the  Court.  At  the 
same  time,  the  two  prisoners,  Frederick  George  Manning  and 
Maria  Manning  were  placed  at  the  bar. 

The  Attorney  General  (Sir  J.  Jervis)^  Mr.  Clarkgon,  Mr.  Bod- 
kin^ and  Mr.  Clerk  appeared  for  the  prosecution,  instructed  by 
Mr.  Maule,  the  solicitor  to  the  Treasury ;  Mr.  Serjeant  WiUuau 
and  Mr.  Chamocky  were  for  the  male  prisoner,  and  Mr.  BaUantine 
and  Mr.  Parry  for  Mrs.  Manning. 

The  prisoner  Frederick  George  Manning,  was  charged  on  the 
indictment,  (which  was  read  by  Mr.  Straight,  clerk  of 'arraigns), 
with  having,  &c.,  [see  copy  of  indictment'],  and  Maria  Manning 
was  charged  in  the  same  indictment  with  having  been  present  aid- 
ing and  abetting  the  said  Frederick  George  Manning  to  commit  the 
felony.     [^See  copy  of  indictment]. 

On  being  called  upon  to  plead,  the  male  prisoner  exdaimed,  in 
a  loud  and  firm  tone,  "  Not  Guilty." 

Mr.  BaUantine  said  he  appeared  on  behalf  of  Mrs.  Manning,  who 
was  a  native  of  Geneva,  and  who,  as  an  alien,  prayed  that  she  might 
be  tried  by  a  jury  composed  partly  of  aliens. 

The  Chief  Barok. — The  prisoner  ought  to  plead  before  the 
application  is  made. 

Mr.  BaUantine  would  call  their  Lordships' attention  to  *^  Bacan^s 
Abridgement,"*  vol.  4,  p.  568,  where  it  was  laid  down  that,  "  U 
upon  an  indictment  of  felony  against  an  alien  he  plead  '  Not  Guilty,' 
and  a  common  jury  be  returned,  if  he  do  not  surmise  his  being 
an  alien  before  any  of  the  jury  sworn,  he  hath  lost  that  advantage ; 
but  if  he  allege  that  he  is  an  alien,  he  may  challenge  the  array  for 
that  cause,  and  thereupon  a  new  precept  or  venire  shall  issue,  or  an 
award  be  made  of  a  jury  de  medietate  Unguis.  But  it  is  more  pro- 
per for  him  to  surmise  it  upon  his  plea  pleaded,  and  thereupon  to 
pray  it."  If,  however,  it  was  their  Lordships'  opinion  that  the  plea 
should  be  pleaded  before  the  application  was  made,  the  female 
prisoner  was  now  ready  to  plead. 

The  Chief  Babon  said,  according  to  the  old  form,  where  the 
question  was  put,  afler  the  plea  had  been  put  in,  ''  How  will  you 
be  tried  ?"  the  prisoner,  instead  of  answering,  "  By  God  and  my 
country,"  said,  "  By  a  jury  de  medietate  linguce.^ 

Mr.  BaUantine.     Then  we  will  take  the  plea. 

The  usual  question : — "  Are  you  guilty  or  not  guilty  of  this 
felony  ?" — was  then  put  to  the  female  prisoner  by  the  clerk  of 


.J 
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arraigns^  and  she  replied,  Iq  a  tone  scarcely  aadible  a  few  feet  from        1849. 

the  dock,  "  Not  Guilty." 

,     The  prisoners  were  then  arraigned  on  the  coroner's  inqaisition,         n»g^ 
and  both  of  them  pleaded  "  Not  Guilty.'' 

The  Clerk  was  proceeding  to  swear  the  jury,  when  Mr.  BaUan' 
tine  said : — Mrs.  Manning  desires  to  be  tried  by  a  jury,  de  medic" 
iaie  UngwB^  and  prays  his  Lordship  to  award  it. 

The  Attorney  Genera/ understood  his  learned  friend  to  make  this 
application  on  the  ground  that  his  client  was  technically  and  legally 
an  alien. 

Mr.  BaUantine,     I  put  it  upon  that  ground. 

The  Attorney  CrenertU  said,  that,  although  aliens  were  undoubt- 
edly entitled  to  that  privilege,  yet  that  Mrs.  Manning^  being  the 
wife  of  a  BrUish  subject,  had  no  claim  to  a  jury  de  medietate  iingtuB. 
And,  even  if  she  were  not  the  wife  of  a  natural  born  subject  of  this 
realm,  yet,  being  tried  upon  a  joint  indictment,  she  would  not  be 
entitled  to  such  a  jury..  With  regard  to  the  first  point,  it  was 
declared  by  the  act  7  Ik  8  Viet.  c.  66,  s.  16,  "  that  any  woman 
married,  or  who  who  shall  be  married,  to  a  natural  bom  subject,  or 
person  naturalized,  shall  be  deemed  and  taken  to  be  herself  natu- 
ralized, and.  have  all  the  rights  and  privileges  of  a  natural  born 
aabject"  But  it  had  been  expressly  decided,  that,  even  if  the 
female  prisoner  were  now  an  alien  to  all  intents  and  purposes,  yet 
that  being  indicted  jointly  with  a  natural  bom  subject,  she  was  not 
entitled  to  a  jury  de  medietcUe  Ungtue.  He  would  refer  their  Lord- 
ahips  to  the  abstract  of  Barrels  case  (Moore,  657),  "  Bacon^s 
Abridgement^'*  vol.  4,  p.  557.  It  was  there  laid  down  that,  "  upon 
an  information  exhibited  by  the  Attorney  Creneral  against  several 
merchants,  some  of  whom  were  aliens  and  some  English,  after  issue 
joined,  the  aliens  prayed  a  trial  per  medietaiem  Ungwe;  but  it  was 
resolved  by  all  the  Judges  of  England  that  they  should  not  have 
it ;  and  they  likened  it  to  the  case  of  privilege  where  one  of  the 
defendants  demands  privilege,  and  the  Court  (as  to  his  companion) 
cannot  hold  plea ;  and  then  he  shall  be  ousted  of  his  privilege." 

Mr.  BaUarUine  said,  he  had  submitted  his  application  partly  upon 
a  statute  with  which  their  Lordships  were  fiimiliar,  the  6  Creo,  4, 
c.  50,  8.  47,  which  provides,  that  nothing  therein  contained  shall 
extend  to  deprive  any  alien  indicted  or  impeached  of  any  felony  or 
misdemeanor  of  the  right  of  being  tried  by  a  jury  de  medietate 
UngtuB :  but  that,  on  the  prayer  of  every  alien  so.  indicted  or 
impeached,  the  sheriff  shsdl  retum  for  one-half  of  the  jury  a 
'  competent  number  of  aliens,  if  so  many  there  be  in  the  town  or 
place  where  the  trial  is  held ;  and,  if  not,  then  so  many  aliens  as 
shaU  be  found  in  the  same  town  or  place. 
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1849.  ^^  Chief  Baeon  asked  the  leaned  gentleman  to  asust  Ae 

Court  by  going  a  little  further  back,  and  pointing  out  how  an  alien 

^^CmT^'*  became  at  all  entitled  to  a  jury  de  medietaie  UngtuE.  He  beliercd 
it  was  by  a  statute  of  Edward  3. 

Mr.  BallanHne.  The  28th  Edward  3.  But  though  that  statote 
might  create  the  right  of  an  alien  to  be  tried  by  a  jury  of  this 
kind,  he  thought  it  important  to  call  the  attention  of  the  Court  to 
the  modern  statute  he  had  cited,  to  shew  that  it  contained  a  deda- 
ration  that  the  rights  of  aliens  should  be  {terfectly  carried  out.  It 
was,  in  fact,  a  re-enactment  of  the  act  of  Edward  3,  by  the  Legis- 
lature, with  the  knowledge  of  any  difficulties  that  might  have 
arisen  under  the  operation  of  that  act.  He  thought  it  an  impor- 
tant fact,  that  no  exception  was  made  in  the  statute  of  Geo.  4. 
The  Legislature  must  have  passed  that  statute  with  the  knowledge 
that  aliens  had  been  indicted  along  with  persons  who  were  not 
aliens :  and  they  were  also  perfectly  well  aware  that  aliens  might 
marry  natural  bom  subjects  of  this  realm. 

The  Chiep  Babon.— The  act  of  6  Geo.  4  (Sir  B.  PeeFs  Jury  Act) 
was  passed  long  prior  to  the  statute  mentioned  by  the  Attorney 
General. 

Mr.  BaUantine.  But,  inasmuch  as  there  was  no  express  enact- 
ment in  that  statute  with  reference  to  a  person  placed  in  the  par- 
ticular position  of  the  female  prisoner,  he  apprehended  that  the 
prior  act,  which  was  perfectly  clear,  could  not  be  overruled  by  tiie 
subsequent  statute,  and  that  the  right  could  not  be  taken  away  by 
the  mere  implication  of  that  statute.  This  was  an  extremely  im- 
portant privilege  in  the  administration  both  of  the  criminal  and 
civil  justice  of  the  country,  and  he  thought  their  Lordships  would 
be  of  opinion  that  it  could  only  be  abolished  by  express  and  direct 
enactment.  He  would  call  the  attention  of  the  Court  to  one  or 
two  other  authorities,  to  shew  what  had  been  deemed  to  be  the  rule 
from  time  to  time.  Li  "  Comy^i^s  Digest^"*  tit.  ^^  Alien,''  D.  L,  it  is 
stated  that  "  the  King  only  has  the  prerogative  to  make  any  alien 
to  be  a  denizen;  that  he  cannot  grant  this  prerogative  to  any 
other;  and  that  the  usual  manner  of  a  denization  is  by  letters 
patent,  and  so  it  may  be  by  Parliament."  He  understood  the 
Attorney  General  to  contend  that  the  7  &  8  Vict  c  G^y  rendered 
the  law  as  it  stood  previously  to  that  statute  imperative  with  refe- 
rence to  the  female  prisoner,  in  consequence  of  her  being  a  mar- 
ried woman ;  and  that  that  statute,  by  giving  her  all  the  rights  of 
a  natural  bom  subject,  took  away  from  her  the  power  of  demanding 
a  jury  de  medietaie  lingtue.  He  (Mr.  BitUaniine)  apprehended, 
however,  that  a  law  which  involved  so  important  a  right  as  that 
now  claimed  by  the  female  prisoner,  could  only  be  abrogated  by 
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express  terms,  and  that  there  was  nothing  in  the  terms  of  the  act        1849. 

cited  by  the  learned  gentleman  to  take  away  that  right.     He  con- 

sidered  that  the  grounds  upon  which  Barr^s  case,  which  had  been       ^^^^  * 

referred  to  by  the  Attorney  General,  was  decided,  were  not  at  all 

applicable  to  the  present  case.     The  Chief  Baron  had  asked  him 

(Bffr.  BaUanime)  to  refer  to  the  stat.  28  Edward  3,  c.  13,  and  he 

found  (^'  Bacan*s  Abrtdgmenty^'  p.  566)  that  the  statute  enacted 

that  **  in  all  manner  of  inquests  and  proofs  which  be  to  be  taken  or 

made  amongst  aliens  and  denizens,  be  they  merchants  or  others, 

although  the  King  be  party,  the  one-half  of  the  inquest  or  proof 

shall  be  denizens,  and  the  other  half  aliens,  if  so  many  aliens  and 

foreigners  be  in  the  town  or  place  where  such  inquest  or  proof  is 

to  be  taken ;  and  if  there  be  not  so  many  aliens,  then  shall  there 

be  put  in  such  inquests  or  proofs  as  many  aliens  as  shall  be  found 

in  the  same  towns  or  places,  that  be  not  thereto  parties,  and  the 

remnant  of  denizens  which  be  good  men,  and  not  suspicious  to 

the  one  party  nor  to  the  other."    He  apprehended  that  the  real 

question  in  this  case  was,  whether  the  woman  at  the  bar  was  a 

denizen ;  and,  if  not,  he  submitted  that  she  was  entitled  to  be  tried 

by  a  jury  de  medietaie  lingua, 

Mr.  Pcfrty  followed  on  the  same  side.  He  contended  that  the 
privilege  claimed  by  the  female  prisoner  was  one  which  could  not 
be  got  rid  of  by  mere  implication  in  an  act  of  Parliament ;  but  that 
if  abolished  at  all,  it  must  be  abolished  by  express  enactment.  The 
7  &  8  Vtct,  c.  669  conferred  certain  privileges  upon  aliens  born, 
who  married  natural  born  subjects  of  the  Crown ;  but  it  did  not 
take  away  any  privilege  that  had  been  previously  conferred  by  any 
act  of  Parliament ;  and,  he  therefore  submitted  that  the  clause  of 
that  act  upon  which  the  Attorney  General  relied,  did  not  support 
his  objection,  because  it  did  not  by  express  enactment  take  away 
the  right  claimed  by  the  prisoner  as  an  alien  born.  He  appre- 
hended that  there  was  only  one  way  in  which  a  person  born  an 
alien  could  divest  himself  of  the  capaci^  or  status  of  alienage,  and 
that  was  by  the  consent  of  the  State  or  Government  of  which  he 
was  a  subject  It  had  been  decided  in  Doe  dem.  Thomas  v. 
Ackkuny  2  Barn.  &  Cress.  779,  that  the  only  way  in  which  a 
natural  bom  subject  could  divest  himself  of  that  condition  was  by 
the  consent  of  his  liege  lord. 

Mr.  JusTiOB  Cbesswell. — Was  it  not  rather  that  a  man  cannot 
get  rid  of  the  allegiance  he  owes  to  the  country  where  he  was 
bom? 

Mr.  Parry  apprehended  it  was  dedded  that  a  person  coidd  not 
diyest  himself  of  the  condition  of  alienage  without  the  consent  of 
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1849.       ^^^  coantry  of  which  he  was  a  natural  born  subject.     He, would 
refer  their  Lordships  to  4  Blackstone^s  Commentaries^  p.  ^2, 


Manning's  ^j^grg  \i  y^^g  clearly  laid  down,  that  the  female  prisoner  was 
entitled  to  the  privilege  she  now  claimed.  Speaking  of  challenges 
in  criminal  cases,  Blackstone  says,  '*  Challenges  may  here  be  made 
either  on  the  part  of  the  King,  or  on  that  of  the  prisoner ;  and  either 
to  the  whole  array,  or  the  separate  polls,  for  the  very  same  reasons 
that  they  may  be  made  in  civil  causes.  For  it  is  here,  at  least,  as 
necessary  as  there,  that  the  sheriff  or  returning  officer  be  totally 
indifferent;  that  where  an  alien  is  indicted,  the  jury  should  be 
de  medietate,  or  half  foreigners,  if  so  many  are  found  in  the  place." 
The  Court,  he  thought,  would  hardly  hold,  upon  the  authority 
of  the  case  cited  by  the  Attorney  General,  that  because  the  female 
prisoner  was  indicted  jointly  with  a  natural  bom  subject,  she  was 
thereby  debarred  from  her  privileges  as  an  alien.  These  parties 
might  have  been  indicted  separately.  Would  their  Lordships  hold 
that,  because  a  peer  was  jointly  indicted  with  a  commoner,  his 
privilege  of  trial  by  his  peers  was  taken  away  from  him  ? 

AfVer  a  consultation  between  the  Chief  Baron  and  his  brother 
Judges  which  occupied  nearly  half  an  hour, 

The  Chief  Babon  announced  the  decision  of  the  Court.  He 
said,  that  Frederick  George  Manning  and  Maria  his  wife  were 
indicted  for  murder,  and  both  had  pleaded  Not  Guilty.  Maria 
Manning  had  suggested  by  her  counsel  that  she  was  entitled  to 
have  a  jury  de  medietate  UngtUBj  on  the  ground  of  her  being  an 
alien.  The  Attorney  General  had  opposed  this  application^  and  had 
cited  Barrels  case,  which  had  occurred  in  the  Court  of  Exchequer, 
and  the  stat.  of  7  and  8  Vict.^  which  enacts  that  an  alien  woman 
marrying  a  natural  born  subject  of  this  realm  shall  become  na- 
turalized by  the  marriage.  It  appeared  to  him  (the  Chief  Baron) 
that  the  statute  of  Victoria  was  an  answer  to  the  application.  He 
would  forbear  going  into  the  argument  with  reference  to  Barrels 
case ;  for  he  would  not  like  hastily,  and  without  much  more  con- 
sideration, to  adopt  the  decision  there  given  as  applicable  to  the 
present  case  ;  but  he  considered  that  the  statute  of  Victoria  was  a 
complete  answer  to  the  application  which  had  just  been  made.  By 
that  statute,  an  alien  woman  who  married  a  natural-born  sabject, 
became  naturalized  by  the  niarriage ;  and  from  the  terms  of  the 
statute,  it  appeared  to  him  that  she  would  be  considered  exactly  as 
if  she  had  been  naturalized  by  act  of  Parliament,  or  had  been 
herself  a  natural-born  subject.  The  question  remains,  whether  she 
could  now  claim  a  jury  de  medietate  UngwB.  Her  husband,  as  a 
natural  bom  subject,  could  not  be  tried  by  a  jury  so  constituted. 


r' 
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The  langaage  of  the  statute  of  Edward  3,  and  indeed,  of  all  the        1849. 
modern  statutes  explaining  the  law,  was,  that  in  all  manner  of  "7J  j 

inqnests  and  proo&  which  be  to  be  taken  or  made  amongst  aliens,  Case; 
although  the  King  be  party,  one-half  of  the  inquest  shall  be  denizens 
and  the  other  half  aliens.  Now,  the  question  was,  whether  this 
was  an  issue  to  be  taken  between  the  Queen  and  an  alien.  Maria 
Manning  had  married  a  natural  bom  subject  of  the  realm,  and 
was  deemed  and  taken  to  be  naturalized.  It  was  laid  down  by 
Bdwk.  P.  C.  Book  2,  c.  43,  s.  39.  "  It  is  holden  that  by  denizens 
in  this  statute  are  meant,  not  only  those  who  are  bom  within  the 
King's  ligeance,  but  also  those  who  are  made  denizens  by  the 
King's  letters  patent."  It  has  been  contended  by  Mr.  Parry^  that 
the  statute  of  Victoria  was  intended  to  confer  privileges  and  td 
create  new  rights,  but  not  to  take  away  privileges  which  had  pre- 
viously  existed ;  but  it  appeared  to  him  (the  Chief  Baron),  that  the 
answer  to  that  was,  that  the  statiu  of  the  party  was  altered.  All 
the  privileges  which  were  personal — which  belonged  to  the  indi- 
vidual— had  been  preserved  ;  but  the  privilege  of  being  tried  by  a 
jury  €k  medieiaie  Ungum  was  not  the  individual  privOege  of  the 
prisoner,  but  of  the  ttatus  or  condition  to  which  he  belonged.  It 
was  not  necessary,  then,  to  take  away  that  privilege  by  express 
words ;  it  was  su£Bcient  to  alter  the  status  of  the  person.  The 
moment  he  ceased  to  be  an  alien,  the  inquest  to  be  taken  ceased 
to  be  an  inqueM  between  our  sovereign  Lady  the  Queen  and  an 
alien,  and  became  an  inquest  between  the  Queen  and  a  naturalized 
subject  of  the  realm.  It  appeared  to  the  Court,  therefore,  that  the 
trial  must  proceed. 

Mr.  BaUantine  then  moved,  that  his  application  might  be  entered 
upon  the  record. 

The  Attorney  General  said,  if  that  were  done,  he  would  plead 
that  the  female  prisoner  had  married  Frederick  George  Manningi 
a  natural  bom  subject  of  the  realm. 

Aftbr  some  consultation,  it  was  agreed  that  Mr.  BaUantine 
should  have  the  opdon  of  raising  the  question  on  the  record,  or  of 
having  the  point  reserved  for  the  consideration  of  the  Court  of 
Appeal  in  criminal  cases. 


VOL.  I.  M    M 
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1849.         REGINA  V.  FRANCIS  EMSLEY  TOSHACK. 


?°^>ctment  Qn  the  13th  /wne,  1849,  the  defendant  was  tried  before 
charged  that  Mr.  Justice  Patteson,  at  the  Central  Criminal  Court ^ 
uniawMh^^*  and  pleaded  guilty  to  an  indictment  for  forgery  at 

&°^H^H  f^^'     common  law, 

a  certain  The  indictment  stated,  that  at  the  time  of  the  of- 

l^ene^ot^  fenccs  in  the  first  six  counts,  WiUiam  Pixley  and 
and  as  and  others,  on  behalf  of  the  Corporation  of  the  Trinity 
and  Pennine  House^  were  in  the  habit  of  examining  persons  volun- 
and^undCT  <^"ly  submitting  to  such  examination,  touching  their 
the  hand  of  nautical  skill,  and  to  grant  them  certificates  to  act  as 
«ofi,  as  master  masters.  That  in  order  to  enable  persons  to  be  ex- 
caiLd*"^  amined  and  procure  such  certificates,  it  was  necessary 
Rvckers,''  to  producc  to  the  examiners,  certificates  of  service  and 
that  £°£e     sobriety,  and  good  conduct  at  sea,  for  not  less  than 

served  with  That  the  examiners  had  in  their  possession  pieces 
fV.  ^NeUsan  ^f  paper,  of  the  value  of  one  penny  each,  on  which 
as  ahie  sea-     tJi^y  ^grg  j^  |;j,e  habit  of  sranting  certificates. 

man  on  board         •'  o  o  ^ 

the  said  ves-       1st  Couut.    That  defendant  having  certificates  of 

Noven^J!^  Service  for  less  than  six  years,  in  order  falsely  to 

1842,  till  obtain  a  certificate  from  the  examiners,  forged  a  cer- 

1845,  and  '  tificate  of  service  under  the  hand  of  William  Neilson^ 

time'con-  ^^  ^^  ^^^^  defendant's  service,  on  board  the   barque 

ducted  him-  "  jRuckers^''   to  the    great  damage,    deception,   and 

sober  and  prejudice  of  the  examiners. 

orderly  man- 
ner, with  intent  thereby,  &c.  to  deceive,  injure,  &c.  A,,  B.,  C,  and  D„  to  the  ^reat  injmy, 
&c.  of  the  said  A.,  B.,  C.  and  D,,  to  the  evil,  &c.  example  of  all  other  persons  in  the 
like  case  offending,  and  against  the  peace,  &c. 

8th  Count  Same  as  above,  with  intent  to  deceive,  &c.  the  Corporation  of  the  TVuidy 
House, 

Both  counts  held  good  at  common  law. 
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2nd  Count.     For  uttering  such  a  forged  certificate.       1849. 

3rd  Count.     As  the  Ist,  for  forging  only,  adding   toshack's 
at  the  close,  "  and  did  thereby,  and  by  means  thereof,       Case, 
attempt  and  endeavour  to  defraud  the  said  Corpora- 
tion of  one  of  the  said  pieces  of  paper,  to  the  great 
damage,  &c." 

4th  Coant.  For  uttering,  with  same  additions, 
as  3rd. 

5th  Count  That  defendant  having  in  his  pos- 
session the  forged  certificate,  (setting  it  out),  did  pro- 
duce it  to  one  Chey^  clerk  to  the  exantiners,  and  did 
knowingly  and  falsely  pretend  that  it  was  genuinci 
%rith  intent  by  means  of  the  false  pretence  to  obtain 
from  the  examiners  one  of  the  pieces  of  paper,  and 
did  thereby  knowingly  by  the  said  false  pretence 
attempt  to  cheat  and  defiraud  the  examiners  of  one  of 
the  pieces  of  paper. 

6th  Count.  Same  as  5th,  only  laying  it  to  defraud 
the  Corporation  of  one  of  the  pieces  of  paper. 

7th  Count.  Without  inducement,  that  defendant 
did  forge  a  writing  as  the  certificate  of  William  Neil- 
son,  with  intent  to  deceive  and  defraud  WilUam  Pix- 
ley  and  others. 

8th  Count.     For  uttering  same. 

9th  Count.  As  7th,  with  intent  thereby  and  by 
means  thereof  to  deceive,  injure,  prejudice,  and  de- 
fraud the  said  Corporation  of  the  Trifiiiy  House  of 
Deptfard  Strand^  to  the  great  damage  and  deception 
of  the  said  Corporation,  to  the  evil  and  pernicious 
example,  &c.  &c. 

10th  Count.     For  uttering  same. 

Having  some  doubts  whether  any  of  these  counts 
state  an  indictable  offence,  and  at  the  suggestion  of 
the  counsel  for  the  prosecution,  the  learned  Judge 
reserved  this  case  for  the  opinion  of  her  Majesty's 
Judges. 

M  M  2 
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On  20th  November^  a.  d.  1849,  this  case  was  con- 
sidered by  Pollock  C.  B.,  Patteson  J.,  Wight- 
man  J.,  Platt  B.,  Talfourd  J. ;  and  they  all  held  the 
7th  and  9th  counts  of  the  indictment  to  be  good,  and 
the  conviction  right  (a). 

Central  Criminal  Court,  \  The  juron  fot  our  Lady  the  Qaeen, 
TO  WIT.  J  upon  their  oath  present,  that  heretofore 

and  at  the  time  of  the  committing  the  several  offences  in  the  first 
six  counts  of  this  indictment  mentioned,  William  Pixley,  George 
Probyny  Charles  Farquharson  and  Edward  Foord,  as  examiners  for 
and  on  behalf  of  the  Master  Wardens  and  Assistants  of  the  Guild 
Fraternity  or  Brotherhood  of  The  Most  Glorious  and  Undivided 
Trinityy  and  of  St,  Clement,  in  the  parish  of  Deptford,  iu  the 
county  of  Kent,  commonly  called  The  Corporation  of  Trinity 
House  of  Deptford  Strond,  were  and  had  been  in  the  habit  of 
examining  persons,  voluntarily  submitting  to  such  examination, 
touching  and  concerning  their  nautical  skill  and  knowledge,  and 
touching  and  concerning  their  capacities  to  navigate  ships  and 
vessels,  and  to  grant  to  them,  when  properly  qualified,  certificates 
of  their  fitness  to  act  in  certain  capacities,  and  amongst  others  as 
masters  in  and  on  board  of  ships  and  other  vessels.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
in  order  to  enable  such  persons  to  be  examined  as  aforesaid,  and 
to  obtain  from  the  said  William  Pixley,  George  Prohgn,  Charles 
Farquharson  and  Edward  Foord,  as  such  examiners  as  aforesaid, 
a  certificate  of  the  fitness  of  such  persons  to  act  as  masters  of  ships 
and  vessels  as  aforesaid,  it  was  during  all  the  times  in  the  first  six 
counts  of  this  indictment  mentioned  necessary  that  such  persons 
should  produce  to  the  said  William  Pixley,  George  Prolfgn,  Charles 
Farquharson  and  Edward  Foord,  as  such  examiners  as  aforesaid, 
certificates  of  sobriety  and  general  good  character  and  conduct, 
and  also  certificates  of  such  persons  having  previously  served  at 
sea  for  not  less  than  six  years.     And  the  jurors  aforesaid,  upon 


(a)  The  Editor  is  indebted  to 
R,  M,  Straight,  Esquire,  the  De- 
puty Clerk  of  Assize  on  the  Home 
Circuit,  for  th^  following  copy  of 
the  indictment  against  Toshack,  for 
forging  a  certificate  of  service  with 
one  Henry  JobUn,  Mslster  of  the 
Marehioness  qf  Bute,  to  which 
indictment  he  at  the  same  session 
pleaded  guilty.     As  this  indict> 


ment,  and  that  in  the  principal 
case  were  precisely  in  the  same 
form,  ffiutatis  mutOHdis,  and  the 
Editor  was  unable  to  procure  a 
copy  of  the  latter,  he  has  inserted 
the  former  in  its  stead.  For  a  copy 
of  the  l8t,  7th,  &  9th  counts  of  the 
indictment  in  the  principal  case,  see 
S.  C.  Cox,  C.  C.  N.  38. 


CROWN  CASES  RESERVED.  495 

tbeir  oath  aforesaid,  do  further  present,  that  the  said  WUUam        1849. 

Pixley,  George  Prolfyn,  Charles  Farquharsan  and  Edward  Foordy ~ 

being  sach  examiners  as  aforesaid,  had  in  their  possession  divers  ^[^e.^ 
pieces  of  paper  of  the  valae  of  one  penny  each,  upon  which  said 
pieces  of  paper  the  said  WUUam  Pixley^  George  Probyn,  Charles 
Farquharson  and  Edward  Foord^  examiners  as  aforesaid,  were  in 
the  habit  of  granting,  to  persons  properly  qualified,  certificates  of 
their  fitness  to  navigate  ships  and  vessels  as  masters  thereof  as 
aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  Francis  Emsley  Toshaek^  late  of  the  parish  of 
Stepney y  in  the  county  of  Middlesex^  and  within  the  jurisdiction  of 
the  said  Court,  labourer,  well  knowing  the  premises,  and  having  in 
his  possession  certain  documents  in  the  form  of  certificates,  whereby 
it  was  made  to  appear,  and  it  did  appear,  that  the  said  Francis 
Emsley  Toshack  had  served  in  various  vessels  in  different  capacities 
at  sea,  for  various  periods  of  time  previously,  not  amounting  in  the 
whole  to  the  period  of  six  years,  in  order  to  make  it  falsely  appear 
to  the  said  TFiUiam  Pixley,  George  Prohyn^  Charles  Farquharson 
and  Edward  Foord^  as  such  examiners  as  aforesaid,  that  he  had 
duly  served  at  sea  the  residue  of  the  term  of  six  years,  and  unjustly 
to  obtain  from  them,  as  the  said  examiners,  one  of  the  said  pieces 
of  paper  of  the  value  of  one  penny,  being  the  certificate  of  the  said 
examiners,  of  the  fitness  of  him  the  said  Francis  Emsley  Toshach^ 
to  navigate  and  serve  as  a  master  in  and  on  board  of  ships  and 
other  vessels,  and  to  defraud  them  of  such  pieces  of  paper,  and 
thereby  to  deceive,  injure,  prejudice  and  defiraud  the  said  WUHam 
Pixley^  George  Probyn,  Charles  Farquharson  and  Edward  Foord^ 
on  the  fifth  day  of  May^  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  forty-nine,  with  force  and  arras  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  Court,  unlawfully,  falsely,  knowingly,  subtilely,  fraudu- 
lently and  deceitfully  did  make,  forge  and  counterfeit  a  certain 
paper  writing,  to  the  likeness  and  similitude  of,  and  as  and  for  a 
true  and  genuine  writing  of,  and  under  the  hand  of  one  Henry 
Jobliny  as  the  master  of  a  vessel,  certifying  that  he  the  said  Francis 
Emsley  Toshachy  in  the  said  forged  writing  described  as  Francis 
Toshach  served  with  him  the  said  Henry  Joblin,  as  able  seaman,  on 
board  the  Marchioness  of  Bute,  firom  the  fourth  day  of  November, 
in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  forty-two, 
till  the  first  of  January,  one  thousand  eight  hundred  and  forty-five, 
and  that  he  the  said  Francis  Toshach  had,  during  such  time,  con- 
ducted himself  in  a  sober  and  orderly  manner,  to  the  great  damage, 
deception  and  prejudice  of  the  said  WUliam  Pixley,  George  Probyn,^ 
Charles  Farquharson  and  Edward  Foord,     To  the  evil  and  per- 
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1849.       oicious  example  of  all  others  in  the  like  case  offending,  and  against 

the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Toshack's       Secondy  third  and  fourth  counts.     See  Copy  Case. 

Fifth  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore  and  before  the  committing  of 
the  offence  hereinafter  mentioned,  Henry  JobUn  hereinafter  men* 
tioned,  had  been  master  of  a  yessel  called  The  Marchioness  of 
ButCy  and  that  afterwards,  to  wit,  on  the  said  fifth  day  of  itfoy,  a.i>., 
one  thousand  eight  hundred  and  forty-nine,  the  said  WiUiam  Pixleyy 
George  Prohyn^  Charles  Farquharson  and  Edward  Foord^  having 
in  their  possession  divers  pieces  of  paper  of  the  value  of  one  penny 
each,  upon  which  they  were  accustomed  to  grant  such  certificates 
as  in  the  said  First  count  in  that  behalf  mentioned,  and  the  said 
Francis  Emsley  Toshach  having  in  his  possession  divers  documents 
in  the  form  of  certificates,  whereby  it  was  made  to  appear,  and  did 
appear,  that  the  said  Francis  Emsley  Toshach  had  served  in 
different  capacities  in  various  vessels  at  sea,  for  various  periods  of 
time  previously,  not  amounting  in  the  whole  to  six  years,  and  well 
knowing  the  premises  in  the  First  count  of  this  indictment  men- 
tioned, and  having  also  in  his  possession  a  certain  other  document, 
in  the  form  of  a  certificate,  whereby,  in  connexion  with  the  said  other 
documents,  it  was  made  to  appear,  that  the  said  Frameis  Emsley 
Toshach  had  served  as  a  seaman  at  sea,  for  the  period  of  six  years 
and  upwards,  which  said  last  mentioned  document  then  and  there 
was,  and  is  as  follows,  that  is  to  say  :*-- 

<'  This  is  to  certify  that  the  bearer,  Francis  Toshach^  served 
with  me  as  able  seaman  in  the  Marchioness  of  BuUy  firom 
the  4th  day  oi  November,  1842,  till  the  1st  January^  1845» 
and  that  during  such  time  conducted  himself  in  a  sober  and 
orderly  manner. 

'<  HejMry  Joblifh  Master. 
"  London^  January  2ndy  1845." 

he  the  said  Francis  Emsley  Toshach^  on  the  said  5th  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  said  Central  Criminal  Courts  did  produce  to  one  Robert 
James  Moring  Grey,  clerk  to  the  said  William  Pixley,  George  Pro- 
hyn^  Charles  Farquharson^  and  Edward  Foord^  as  such  examiners, 
as  in  the  said  first  count  of  this  indictment  mentioned,  the  sud  last- 
mentioned  document,  and  did  then  and  there  unlawfiiUy,  knowingly 
and  designedly,  falsely  pretend  to  the  said  Robert  James  Moring 
Greyy  that  the  same  document  then  was  the  true  and  genuine  writing 
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and  certificate  of  and  under  the  hand  of  the  said  Henry  JobUny  with        ]  349^ 

intent  thereby,  and  by  means  of  the  said  false  pretence,  in  this  count 

mentioned  to  obtain  of  and  firom  the  said  WUUam  Pkdeyy  George    Toshack's 
Probyn^  Chariee  Farquharson  and  Edward  Foardf  one  of  the  said 
pieces  of  paper  of  the  value  of  one  penny  in  this  count  mentioned, 
the  property  of  the  said  WtUiam  Pbdey^  George  Probtfn^  Charles 
Farquhareon  and  Edward  Foord^  having  thereon  the  certificate 
of  the  fitness  of  him  the  said  FrancU  Emsley  Toehack  to  serve  on 
board  ships  and  vessels  in  the  capacity  of  master,  and  to  cheat  and 
defiraud  the  said  WUUam  Fixley,  George  Probyn,  Charles  Far- 
quharson and  Edward  Foord^  of  one  of  such  pieces  of  paper,  and 
the  said  Francis  Etnsley  Toshach  did  then  and  there  in  manner 
in  this  count  aforesaid,  and  by  the  false  pretences  aforesaid,  unlaw- 
fully, knowingly,  and  designedly,  fraudulently  attempt  and  endea- 
vour to  cheat  and  defraud  the  said  WiXUam  Pixley^  George  Probyn^ 
Charles  Farquharson  and  Edward  Foordy  of  one  of  the  said  pieces 
of  paper  in  this  count  mentioned.     Whereas,  in  truth  and  in  fact, 
the  said  document  in  this  count  mentioned,  so  produced  by  the  said 
Francis  Emsley  Toshach  as  in  this  count  mentioned,  was  not  then 
a  true  or  genuine  writing  or  certificate  of  or  under  the  hand  of  the 
said  Henry  JobUn;  but  then  was  a  false  forged  and  fabricated 
writing  and  certificate,  as  he  the  said  Francis  Emsley  Toshach 
then  and  there  well  knew.    To  the  great  damage  and  deception  of 
the  said   WilUam  Pixley^  George  Probyn^  Charles  Farquharson 
and  Edward  Foordy  to  the  evil  and  pernicious  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

^xih  count.     See  Copy  Case. 

Seventh  count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
sud,  do  further  present,  that  the  said  Francis  Emsley  Toshtush, 
afterwards,  to  wit,  on  the  said  fifth  day  of  Jlday,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  forty-nine,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  unlawfully,  knowingly,  falsely, 
subtilely,  firaudulently  and  deceitfully  did  make,  forge  and  counter- 
feit a  certain  writing  to  the  likeness  and  similitude  of,  and  as  and 
for  a  true  and  genuine  writing,  of,  and  under  the  hand  of  one 
Henry  JohUn,  as  the  master  of  a  vessel  called  The  Marchioness  of 
Bute,  certifying  that  he  the  said  Francis  Emsley  Toshach,  therein 
described  as  Francis  Toshach^  had  served  with  the  said  Henry 
JobUn,  as  able  seaman  on  board  the  said  Marchioness  of  Bute,  from  , 

the  fourth  day  of  November,  one  thousand  eight  hundred  and  forty- 
two,  till  the  first  of  January,  one  thousand  eight  hundred  and 
fmty-five,  and  [that]  during  such  time  conducted  himself  in  a  sober 
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and  orderly  manner,  with  intent  thereby,  and  by  means  thereof  to 
deceive,  injure,  prejudice  and  defraud  the  said  William  Pixlejf, 
George  Probyn^  Charles  Farquharson  and  Edward  Foordj  to  the 
great  injury  and  deception  of  the  said  WilUam  Pixley^  George  Probyfi^ 
Charles  Farquharson  and  Edward  Foordj  to  the  evil  and  pemid- 
ons  example  of  all  other  persons  in  the  like  case  offending,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
Eighth,  ninth  and  tenth  counts.     See  Copy  Case. 


1849. 

A.,  indicted 
at  the  Central 
Criminal 
Court  for 
forgery.     He 
was  not 
shewn  either 
to  have  com-, 
mitted  the 
forgery,  or 
ever  to  have 
been  in  cus- 
tody within 
the  jurisdic- 
tion of  the 
said  Court 
till  the 
TTioment 
before  his 
trial,  when 
he  sur- 
rendered in 
discharge  of 
his  bail. 
Held,  that  he 
was  triable  in 
that  court 
under  stat. 
11  Geo.  4  & 
1  Wm.4, 
c.  66,  8.  24, 
as  being  in 
custody 
within  its 
jurisdiction. 


R.  V.  HENRY  SMYTHIES. 

On  the  22nd  AugtLst,  1849,  the  prisoner  was  tried 
before  Mr.  Justice  Erle,  at  the  Central  Criminal 
Court,  on  an  indictment  which  charged  him  in  the 
first  count  with  forgery  at  common  law,  by  forging  a 
consent  to  act  as  next  friend  in  Chancery.  In  the 
second,  with  uttering  the  same  with  intent  to  defraud. 

The  prisoner  was  not  shewn  to  have  been  in  custody 
till  the  time  when  the  trial  began. 

The  jury  found  as  to  the  first  count  that  he  was 
guilty  of  forging,  but  that  there  was  no  evidence  of 
its  having  been  done  within  the  jurisdiction  of  the 
Court. 

As  to  the  second,  Guilty.  The  learned  Judge  re- 
served the  following  questions  for  the  consideration  of 
this  Court. 

First.  Was  the  prisoner  indicted  when  he  was  in 
custody,  within  the  11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  24, 
he  not  being  shewn  to  be  in  custody  till  the  time 
of  the  trial?  (a). 


(a)  The  sUt.  11  Gfeo.  4  & 
1  Wm.  4,  c.  66,  8.  24,  enacts, 
"  that  if  any  person  shall  commit 
any  offence  against  this  act,  or 
shall  commit  any  offence  of  forg- 
ing or  altering  any  matter  what- 
soever, or  of  offering,  uttering, 
disposing  of,  or  putting  off  any 
(natter  whatsoever,  knowing    the 


same  to  be  forged  or  altered, 
whether  the  offence  in  any  such 
case  shall  be  indictable  at  common 
law,  or  by  virtue  of  any  statute  or 
statutes  made  or  to  be  made,  the 
offence  of  every  such  offender  may 
be  dealt  with,  indicted,  tried  and 
punished,  and  laid  and  charged 
to  have  been  committed,  in  any 
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If  not, 

Secondly.  Is  the  uttering  of  a  forged  instrument 
with  intent  to  defraud  where  the  forging  is  a  misde- 
meanor at  common  law,  a  misdemeanor?  See  R.  v. 
Boult,  2  Car.  &  Kir.  604. 

On  the  20th  November,  a.  d.  1849,  this  case  was 
argued  before  Pollock  C.  B.,  Parke  B.,  Patteson 

J.,  WiGHTMAN  J.,  TaLFOURD  J. 

Keating  for  the  prisoner.  The  forgery  is  not  shewn 
to  have  been  committed,  nor  the  prisoner  to  have 
been  in  custody,  within  the  jurisdiction  of  the  Central 
Criminal  Court. 

Parke  B.—Jt.  v.  Whiley,  2  Moo.  C.  C.  186,  is 
incorrectly  reported  (a).     It  was  there  decided  that 

county  or  place  in  which  he  shall 
be  apprehended  or  be  in  costody, 
as  if  his  offence  had  been  actoally 
committed  in  that  county  or  place; 
and  every  accessory  before  or  after 
the  fact  to  any  such  offence,  if  the 
same  be  a  felony,  and  every  person 
assisting,  abetting,  or  counselling 
the  commission  of  any  such  offence, 
it  the  same  be  a  misdemeanor, 
may  be  dealt  with,  indicted,  tried 
and  punished,  and  his  offence  laid 
and  charged  to  have  been  com- 
mitted in  any  county  or  place  in 
which  the  principal  offender  may 
be  tried." 

(a)  The  Editor  has  been  favoured 
by  Mr.  Baron  Pabkb,  Mr.  Jus- 
tice Patteson,  and  Mr.  Baron 
Aldbrson,  with  their  MS.  notes 
of  the  case  of  A.  v.  WhUey,  2  Moo. 
C.  C.  1 86,  and  is  thereby  enabled 
to  state  that  the  Judges  met  'twice 
to  consider  that  case.  First,  on 
14th  November,  1840,  when  the 
question  discussed  was,  whether 
the  indictment  was  good,  per  se* 
Lord  Dbmman  C.  J.,  Tindal  C.  J., 

LiTTLBDALB  J.,  BoSANaUBT  J., 
PaTTBSOM  J.,  GUBKBT  J.,  COLB- 

bidobJ.,  Coltman  J.,helditbad, 


1894. 

Smythib'b 
Case. 


per  $e,  Pabkb  B.,  ALDBRaoN  B., 
Maulb  J.,  held  it  good,  per  se. 
Secondly,  on  23rd  January^  1841, 
when  it  having  been  suggested, 
that  on  the  trial  of  the  rebels  in 
A.D.,  1746,  the  like  exception  had 
been  taken  and  overruled  (Foster, 
C.  L.  12),  all  the  above  Judges, 
except  Lord  Dbnman  C-  J*>  held, 
that  on  the  whole  record,  including 
caption,  plea,  &c.,  the  conviction 
was  good. 

The  marginal  note,  as  originally 
printed  in  2  Moo.  C.  C.  186,  cor- 
rectly states  what  took  place  at  the 
first  meeting  of  the  Judges,  and 
the  division  of  the  Judges.  The 
learned  Reporter's  Addenda  and 
Corrigenda  to  that  volume  correctly 
state  the  result  of  the  second 
meeting,  and  the  division  of  the 
Judges. 

It  thus  appears  that  the  majority 
of  the  Judges  at  the  first  meeting 
held  the  indictment  bad,  per  se. 
But  it  seems  Uiat  they  must  not 
be  thereby  understood  to  mean 
that  the  indictment  would  be  bad 
on  demurrer.  For  if  demurred  to 
on  the  ground  of  want  of  jurisdic- 
tion, the  record  would  be  made  up 
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1840. 

Smtthib's 
Case. 


the  indicttneDt  need  not  allege  that  the  prisoner  was 
in  custody  at  the  time  of  the  finding  of  the  inquisition, 
in  the  county  of  the  finding.  The  word  *'  not"  is 
omitted  in  the  marginal  note  to  that  case ;  and  the 
opinions  of  the  Judges  are  erroneously  given.  So  that 
decision  disposes  of  this  case,  for  the  jury  have  found 
the  prisoner  guilty  of  the  forgery. 

Keating  submitted  that  the  finding  of  the  jury 
amounted  to  a  special  verdict. 

Parke  B. — No.  It  amounts  to  a  conviction.  The 
jury  find  him  guilty  of  the  forgery,  and  then  append 
to  their  verdict  a  memorandum  about  a  different 
matter,  suggesting  a  doubt  whether  the  indictment 
sufficiently  alleges  the  fact  of  the  prisoner  being  in 
custody. 

Huddkston  for  the  Crown  was  not  called  upon; 
and  the  conviction  was  affirmed. 


to  tlie  time  of  the  joinder  in  de- 
xnurrer,  and  it  would  then  appear 
by  the  caption  that  the  party  was 
in  custody  within  the  jurisdiction 
at  the  time  of  the  trial.  {Vide  12. 
V.  WhUey,  1  C.  &  K.  164,  per 
GuRNEY  B.,  156,  per  Parks  B. 
and  156,  per  Lord  Abinoer  C.  B. 
and  CoLTMAN  J.)  The  above  de- 
cision of  the  majority  of  the  Judges, 
at  the  first  meeting,  cannot  there- 
fore be  considered  to  have  de- 
termined any  point  of  law. 

On  the  whole,  it  would  seem 
that  the  stat.  1 1  Geo,  4  &  1  Wm.  4« 
c.  66,  8.  24,  enables  the  grand 
jury  oiA,  to  find  a  bill,  though  the 
offence  might  not  have  been  com- 
mitted in  A,,  nor  the  offender  been 


apprehended  in  A,,  or  ever  been 
in  custody  there,  or  at  the  time  of 
the  finding  was  in  custody  at  aU; 
and  that  the  indictment  need  not 
contain  any  averment  respecting 
the  custody.  But  if  the  offender 
be  afterwards  apprehended  in  B. 
for  the  same  or  another  offence, 
and  kept  in  custody  in  A,^  or  sur- 
render there  to  take  his  trial,  he 
may  be  tried  in  A,  upon  such  in- 
dictment In  short,  under  the 
above  statute,  the  prisoner  may  be 
tried  upon  an  indictment,  found 
in  any  county  in  which  he  can  be 
brought  into  Court,  although  the 
offence  is  laid  to  have  been  com- 
mitted in  a  different  county. 
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REGINA  V.  ROWLAND  GALLEARS.  1849. 


The  prisoner,  Rowland  Gallears^  was  indicted  at  the  An  indirt- 
Shropshire  Quarter  sessions,   2nd  July^    1849,    for  that  the 
stealing  "  one  ham  of  the  value  of  ten  shillings,  of  ^"l^^Z^^^^ 
the  goods  and  chattels  of  one   Thomas  Heigliway.''  the  value  lo*. 
When  the  case  for  the  prosecution  was  closed,  it  was  and  chattels 
objected  by  Mr.  Kenealet/^  as  counsel  for  the  prisoner,  ^^^^i^'^^'" 
that  the  prisoner  could  not  be  convicted  of  felony,  sufficient 
inasmuch   as  it  did   not  sufficiently  appear  by  the  ofthe^^o^ 
indictment  that  the  article  stolen  was  the  subject  of  P®'^  »tolen- 
larceny,  inasmuch  as  **  for  anything  that  appeared  on 
the  face  of  the  indictment,  it  might  have  been  the 
ham  of  an  animal  fercB  naturce^  a  wild  boar,  for  in- 
stance, which  had  been  stolen." 

The  Court  overruled  the  objection,  reserving  on  the 
application  of  the  prisoner's  counsel  the  above  ques- 
tion of  law  for  the  consideration  of  her  Majesty's 
Judges. 

The  prisoner  was  found  guilty.  Whereupon  the 
Court  sentenced  the  prisoner  to  one  month's  imprison- 
ment in  the  House  of  Correction,  with  hard  labour, 
but  respited  the  execution  of  such  judgment  until  the 
said  question  had  been  decided ;  and  took  a  recogni- 
zance of  bail  of  the  prisoner,  with  sureties  pursuant 
to  the  statute. 

This  case  was  argued  on  Tuesday^  20th  November , 
1849,  before  Pollock  C.  B.,  Patteson  J.,  Wightman 
J.,  Talfourd  J.,  Platt  B.  (a). 

(a)  Parks  B.  left  the  Court,  and  Platt  B.  came  in,  shortly  after 
the  case  came  on. 
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1849. 

Gallbab's 
Case. 


Hennxker  for  the  prisoner,  contended  that  the  word 
*'  ham'"  was  an  insufficient  description  of  the  property 
stolen,  and  cited  R.  v.  Cox^  1  C.  &  K.  494,  where 
it  had  been  held  that  an  indictment  charging  a  steal- 
ing of  '*  three  eggs/'  was  bad  for  insufficiency,  since 
the  eggs  might  hare  been  the  produce  of  animals  not 
domesticated,  and  therefore  not  the  subjects  of  larceny. 

Patteson  J. — I  don't  understand  the  objection. 
Supposing  it  turned  out  on  proof  to  be  the  ham  of  a 
wild  boar,  why  should  the  prisoner  be  at  liberty  to 
take  it.  from  the  prosecutor  without  becoming  crimi- 
nally liable?  The  doctrine  respecting  the  description 
of  animals  in  an  indictment,  applies  only  to  live 
animals,  not  to  parts  of  the  carcasses  of  animals  when 
dead,  such  as  a  boar's  head.  Do  yon  find  in  works 
on  natural  history  that  there  is  any  living  animal 
called  a  ham  ? 

Pollock  C.  B.  intimated  a  doubt  as  to  the  cor- 
rectness of  the  ruling  in  R.  v.  Cbx,  and  said  that  the 
Court  were  unanimously  of  opinion  that  the  convic- 
tion was  right* 


]849. 


REGINA  V.  WILLIAM  THRISTLE. 

{T%DO  Indictments). 


The  prisoner,  WUliam  Thristle^  was  indicted  at  the 
Worcestershire  Quarter  sessions,  15th  October^  1849, 
for  stealing  one  watch,  the  property  of  Robert 
Warren. 
It  appeared  in  evidence  that  the  prosecutor,  in 
wrongful  ap-  February^  1848,  met  the  prisoner,  who  was  a  watch- 
Schlhlttef^  maker  at  Malvern.     The  prosecutor  asked  prisoner 

to  his  own 

use,  become  guilty  of  larceny. 


If  A,  obtain 
the  chattel 
of  another 
rightfully  in 
the  first  in- 
stance, he 
cannot,  by  a 
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if  he  was  going  as  fttr  as  the  prosecator's  house,  the        1849. 
prisoner  said  **  yes,  if  the  prosecutor  had  anything  for  fHRisTLB'e 
him."     The  prosecutor  said  his  watch  wanted  regu-        C**** 
lating,  if  the  prisoner  would  call. 

The  prisoner  went  to  the  prosecutor's  house,  and 
after  examining  the  watch,  told  the  prosecutor's  wife 
that  he  could  do  nothing  with  it  there,  but  must  take 
it  to  his  own  house.  Prisoner  then  took  it,  and  on 
his  way  home  met  the  prosecutor,  to  whom  he  men- 
tioned that  he  was  taking  the  watch  to  his  own  house, 
and  would  return  it  in  two  or  three  days.  Prosecutor 
made  no  objection. 

In  a  few  weeks  after  prisoner  left  the  neighbour- 
hood, without  returning  prosecutor's  watch,  and  it 
was  not  afterwards  heard  of.  The  prisoner  on  being 
taken  into  custody  said,  ^*  I  have  disposed  of  the  pro- 
perty, and  it  is  impossible  to  get  it  back." 

The  jury  returned  a  verdict  of  guilty;  but  the 
Chairman  being  of  opinion  that  there  was  no  evidence 
of  a  felonious  taking  when  the  prisoner  first  took  the 
watch  from  the  prosecutor's  house,  with  the  knowledge 
and  in  the  presence  of  the  prosecutor's  wife,  and  en- 
tertaining doubt  whether  the  prisoner's  subsequent 
appropriation  of  the  watch  could,  under  the  circum- 
stances above  detailed,  constitute  larceny,  requested 
the  opinion  of  this  Court  as  to  the  correctness  of  the 
conviction  in  point  of  law. 

The  same  prisoner  was  also  indicted  at  the  same 
sessions,  for  stealing  one  watch,  the  property  of  the 
prosecutor,  Thomas  JReynolds. 

It  appeared  in  evidence  that  the  prisoner,  who  was  a 
watchmaker  at  Malvern^  received  from  the  prosecutor 
some  time  in  Jaimary^  1848,  his  silver  watch  to  repair. 
The  prisoner  returned  it  to  the  prosecutor.  A  few 
days  after  the  prisoner  had  so  returned  it,  the  prose^ 
cutor  told  the  prisoner  that  the  watch  gained.     The' 
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1849.  prisoner  said  that  if  the  prosecutor  would  let  him 
Thristlb^s  have  it  again,  he  would  regulate  it,  and  return  it  in 
Caae.  a  day  or  two.  The  prosecutor  thereupon  gave  the 
watch  to  the 'prisoner,  who,  in  eight  or  nine  days  left 
Malvern^  with  the  prosecutor's  watch  in  his  possession, 
and  was  not  again  heard  of  until  he  was  arrested  on 
the  present  charge  some  time  afterwards.  The  pro- 
secutor was  unable  to  say  whether  he  had  paid  for  the 
repairs  of  his  watch  or  not,  but  stated  that  the  prisoner 
when  he  left  Malvern^  had  other  repairs  for  the  pro- 
secutor on  hand  and  unfinished. 

The  prisoner  when  taken  into  custody  said,  ''  I 
disposed  of  the  property,  and  it  is  impossible  to  get  it 
back.'' 

The  jury  found  a  verdict  of  guilty,  but  the  Chair- 
man being  of  opinion  that  there  was  no  evidence  of  a 
felonious  taking  on  the  part  of  the  prisoner,  when  he 
received  the  watch  from  the  prosecutor  to  regulate  it, 
and  entertaining  a  doubt  whether  the  subsequent  de- 
parture of  the  prisoner  from  Malvern^  with  the  pro- 
secutor's watch  in  his  possession,  could,  under  the 
circumstances  above  detailed,  constitute  larceny,  re- 
quested the  opinion  of  this  Court,  as  in  the  former 
case. 

On  20th  November y  1849,  these  cases  were  consi- 
dered by  Pollock  C.  B.,  Patteson  J.,  Wightman 
J.,  Platt  B.,  Talfourd  J.  The  Chief  Baron  said, 
the  question  reserved  for  the  opinion  of  the  Court  in 
both  these  cases  seems  to  be,  whether  if  the  watches 
had  come  into  the  hands  of  the  prisoner  rightfully  in 
the  first  instance,  that  is,  without  an  animus  furandi 
on  his  part,  the  subsequent  wrongful  appropriation 
of  them  would  constitute  larceny.  The  Court  is  of 
opinion  that  it  would  not.  The  conviction  in  both 
cases  is  wrong. 
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THE  QUEEN  v.  WILLIAM  MARSH,  and  JAMES      1849. 

BELL  LORD.  


The   prisoners  were  indicted  at  the  York  Summer  Theindict- 
assizes,   1849,    before   Mr.   Justice  Wightman,    for  Sat  the 
attempting  to  defraud  an  Insurance  Company  called  JnkwfuU  ^^ 
The  Agriculturalist  Cattle  Insurance  Company.  attempt  and 

Upon  the  trial  Lord  was  acquitted,  and  Marsh  fraudulently^ 
found  guilty  upon  the  fifth  count  of  the  indictment.  ^^alSuU^to 
That  count  was  as  follows : —  obtain  from 

*'  And  the  jurors  aforesaid,  upon  their  oath  afore-  tJis/^cMe 
said,  do  further  present  that  the  said  WUUam  Marsh  ^^once 
and  James  Bell  Lord^  on  the  said  28th  day  of  October ^  large  sum  of 
in  the  year  of  our  Lord  1848,  with  force  and  arms,  at  Jl^^Si  rom 
the  said  parish  of  Wadworth^  in  the  said  county  of  ®^22/-  io#., 
Yarkf  did  unlawfully  attempt  and  endeavour  fraudu-  thereby  then 
lently   falsely   and   unlawfully  to  obtain   from   The  SifaSddS- 
Agriculturalist  Cattle  Insurance  Company  a  large  sum  fraud  the  said 

/  .1  e  .1  company/' 

of  money,  to  wit,  the  sum  of  twenty-two  pounds  ten  &c. 
shillings,  with  intent  thereby  then  and  there  to  cheat  t^J^^^* 
and  defraud  the  said  The  Agriculturalist  Cattle  Insur-  nature  of  the 
ance  Company  against  the  form  of  the  statute,  in  that  not  suffi^^ 
case  made  and  provided,  and  against  the  peace  of  our  f^^^^ 
said  Lady  the  Queen,  her  crown  and  dignity/'  ,  3^  Thattbe 

The  fraud  complained  of  was  the  making  a  false  did  not  con- 
claim  in  the  name  of  Marsh  upon  the  company  in  ^w^i^acts 

*  *       "^  amounting 

respect  of  an  alleged  loss  of  a  horse  of  Marsh's  by  dis-  to  a  state- 
ease,  which  had  been  insured  by  him  with  other  stock,  ^^gdemol- 
bv  a  policy  with  the  company.  °®'» *«  *^« 

•'       •         •'  r      J  money  was 

The  policy  was  between  three  of  the  directors  of  not  laid  to  be 
The  Agriculturalist  Cattle  Insurance  Company^  of  the  of  wy^on^ 
one  part,  and  William  Marsh  of  the  other  part,  and 
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1S49.  was  against  the  loss  of  the  animals  insured  ^^  by  death 
Marsh  and  arising  from  disease  or  accident,  not  fraudulently  or 
Case.*  carelessly  occasioned,  except  loss  happening  from 
glanders  or  castration,  by  stock  stolen,  maliciously  or 
feloniously  troughed,  maimed,  slaughtered,  poisoned, 
or  injured  or  destroyed  by  fire,  or  any  invasion,  foreign 
enemy,  or  civil  or  military  commotion  whatever.'* 

Certain  conditions  were  indorsed  upon  the  policy, 
and  amongst  them  the  following  : — ^*  That  the  illness, 
accident,  or  death  of  an  animal  be  not  caused  by  any 
neglect  or  carelessness  of  the  owner,  or  those  in  his 
employ,  or  by  ill-treatment,  over-driving,  wilful  poison- 
ing, racing,  burning,  glanders,  or  castration,  and  that 
no  claims  will  be  paid  unless  the  carcass  be  seen  by 
the  inspector." 

The  policy  had  no  stamp— ^and  it  was  contended  for 
the  prisoners,  that  it  could  not  be  received  in  evidence 
without  a  stamp.  The  objection  was  overruled,  and 
it  was  received  on  the  ground  that  it  was  one  of  the 
instruments  by  which  it  was  intended  to  effect  the 
alleged  fraud. 

The  false  claim  was  in  writing,  signed  by  Marshy 
and  attested  by  Lord.  Proof  was  given  of  their  hand- 
writing, but  it  was  contended  for  the  prisoner  Marshy 
that  the  other  prisoner  Lord^  being  the  attesting  wit- 
ness, should  be  called  as  a  witness  for  the  prosecution. 

This  objection,  however,  also  was  overruled,  the 
Written  claim  was  received  upon  proof  of  the  hand- 
writing of  the  prisoners  without  calling  Lord  as  a 
witness. 

The  registration  of  the  company  under  the  7  &  8 
Vict.  c.  110,  by  the  title  of  *'  The  AgriculturaM 
Cattle  Insurance  Company ^'^  dated  1st  September,  1845, 
was  put  in  and  read.  It  appeared  that  the  company 
had  a  deed  of  settlement  which  was  not  produced. 

It  was  contended  for  the  prisoners — that  the  com- 
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pany  could  not  be  described  as  such,  nor  by  their  name       1849. 
of  registration  in  an  indictment.     That  their  name   marsh  and 
could  only  be  shewn  by  their  deed  of  settlement.   That      Lord's 
they  only  became  a  company  under  the  7  &  8  Vict. 
c.  110,  from  the  date  of  the  certificate,  and  the  certi- 
ficate was  not  proved. 

These  objections  were  also  overruled. 

The  prisoner  Marsh  being  convicted  on  the  fifth 
count — a  motion  was  made  in  arrest  of  judgment,  on 
the  ground  that  that  count  did  not  shew  any  offence 
in  law. 

The  learned  Judge  reserved  the  following  questions 
for  the  opinion  of  the  Court : — 

First.    Whether  the  judgment  on  the  fifth  count 

ought  to  be  arrested  ? 

Second.    And  if  not,  whether  the  objections  taken 

at  the  trial,  or  any  of  them  ought  to  have  pre- 

vailed  ? 

On  20th  November,   1849,  this  case  was  argued 

before   Pollock    C.   B.,    Parke  B.,    Patteson  J., 

WiGHTMAN   J.,   TaLPOURD  J. 

BlisSy  for  the  prisoner.  The  objection  to  the  fifth 
count  is,  that  it  professes  to  charge  an  attempt  to  com- 
mit a  misdemeanor,  but  sets  forth  no  such  offence. 

The  words,  "  did  unlawfully  attempt  fraudulently 
and  unlawfully  to  obtain"  do  not  sufficiently  specify 
the  nature  of  the  attempt.  (R.  v.  Mason^  2  T.  R. 
581 ;  B.  V.  Lara,  6  T.  R.  565;  1  Starkie's  C.  PL  95). 
And  the  averment  that  he  attempted  to  obtain  ^'  a  large 
sum  of  money,  to  wit,  the  sum  of  22/.  10s.  &c.,''  does 
not  lay  the  money  as  the  property  of  any  one.  (i2.  v. 
Martin,  8  Ad.  &  E.  481 ;  E.  v.  Morton,  8  C.  &  P.  196). 
There  is,  therefore,  no  such  attempt  charged,  as  would, 
if  successful,  have  amounted  to  a  misdemeanor. 

Pollock  C.  B. — We  all  think  those  two  objections 
well  founded,  and  judgment  roust  be  arrested. 

VOL.  I.  N    N 
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1849.  REGINA  V.  JOHN  BOULTON. 


iTie  prisoner   Xhe  prisoner  was  convicted  at  the  Yorkshire  Summer 

was  charged  , 

in  the  indict-  assizes,  1849,  before  Mr.  Justice  Wightman,  upon 
SnainTng,  by  ^^^  ^^^^^  couut  of  au  iudicttuent,  charging  him  with 
false  pre-       obtainino^,  by  false  pretences,  from  a  servant  of  the 

tences  from  o        •/  * 

the  L.  and  Y.  Lancdshire  and  Yorkshire  Railway  Company^  a  railway 
^miwany,  a  ^^^^^^  of  the  company,  for  a  journey  from  Bradford 
certain  to  HuddeTsfield.  by  one  of  their  trains. 

chattel,  to  ^,  .  r  11 

wit,  a  printed        Ine  count  was  as  tollows : — 

withlntent         **  ^^^  ^^  jurors  aforesaid  upon  their  oath  aforesaid, 

to  defraud,     do  further  present  that  the  said  John  Boulton,  after- 

&C    tnfi  &&id 

company  of  wards  to  wit,  on  the  11th  day  of  Aprils  in  the  year 
The  tidfet  ^foresaid,  with  force  and  arms,  at  the  parish  aforesaid, 
enabled  the  in  the  couuty  aforesaid,  unlawfully,  knowingly,  and 
trave?free^  designedly,  did  falsely  pretend  to  one  Charles  Turner ^ 
from  B.  to H.,  |jg  ijjg  g^ij  Charles  Turner  being:  then  and  there  a 

and  was  to  ,  ... 

beffivenback  servant  of  the  said  Lancashire  and  Yorkshire  Railway 
^my^tu'  Company^  that  a  certain  ticket  which  he  the  said  John 
Held,  that      Boulton,  then  and  there  delivered  to  the  said  Charles 

the  ticket  was 

a  chattel  Turner^  was  then  and  there  a  genuine  ticket  of  the 
meaning  of  ^^^^  Company,  before  then  obtained  by  him  the  said 
fitat.  7  &  8      John  Boulton.  from  the  said  company,  for  the  con- 

Geo.  4   c.  29  r      J  ^ 

6.53,  and    '  veyance  of  him  the  said  John  Boulton^  as  a  passenger, 

tent  to  de°  ^^  ^°^  ^y  ^^^^^^^  Carriages  of  the  said  company,  from 

fraud  the  the  Said  town  of  Bradford  to  Huddersfield  aforesaid, 

the  same  was  on  the  said  11th  day  of  Aprils  by  means  of  which 

by\he^fact^  last  mentioned  false  pretence,  the  said  John  Boulton, 

of  the  ticket  did  then  and  there  unlawfully  obtain  from  the  said 

returned  at  Lancashire  and  Yorkshire  Railway  Company ^  a  certain 

the  ^ournc  chattel  to  wit,  a  printecf  ticket  of  the  said  company, 
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authorizing  the  bearer  thereof,  to  be  thereafter  con-       i849. 
veyed  without  further  charge  or  payment  in   that   pqulton's 
behalf,  by  certain  carriages  of  the  said  company,  on       Case, 
the  said  11th  day  of  April,  from  the  said  town  of 
Bradford  to  Huddersjield  aforesaid,  the  said  last  men- 
tioned ticket  being  then  and  there  the  goods  and 
chattels  of  the  said  Lancashire  and  Yorkshire  Railway 

Company^  and  of  the  value  of with  intent 

thereby  then  and  there  to  cheat  and  defraud  the  said 
Lancashire  and  Yorkshire  Railway  Company  of  the 
same.  Whereas,  in  truth  and  in  fact,  the  said  ticket 
so  delivered  as  last  aforesaid,  by  the  said  John  Boulton, 
was  then  and  there  not  a  genuine  ticket  of,  or  obtained 
from  the  said  company,  for  the  conveyance  of  any 
person  as  a  passenger  by  any  carriage  of  the  said 
company,  or  any  journey  whatsoever,  to  the  great 
damage  and  deception  of  the  said  company,  to  the 
evil  example  of  all  others  in  the  like  case  offending 
against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity/' 

The  ticket  of  the  company  is  in  the  annexed  form : — 


Express  Train 

:^  Bradford  . 

<  Huddersfield.  "" 

23.  1st  Class  .     23. 


And  is  a  voucher  for  the  journey  without  further 
payment,  but  is  to  be  given  up  to  the  company  at  the 
journey's  end. 

The  prisoner  was  stopped  upon  the  line  before  he 
finished  his  journey,  and  was  taken  into  custody  with 
the  ticket  in  his  possession. 

NN  2 
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1849.  The  question  reserved  by  the  learned  Judge  was, 

Boulton's  whether  the  obtaining  such  a  ticket  was  obtaining  a 
Case.       chattel  of  the  company,  with  intent  to  cheat  and  de- 
fraud the  company  of  the  same,  within  the  meaning 
of  the  act  of  Parliament. 

On  20th  November^  1849,  this  case  was  considered 
by  Pollock  C.  B.,  Patteson  J.,  Wiohtman  J.,  Platt 
B.,  Talfourd  J.  The  Chief  Baron  said,  that  the 
Judges  were  unanimously  of  opinion,  that  it  came 
within  the  statute  (7  &  8  Geo.  4,  c.  29,  s.  53),  which 
makes  it  criminal  to  obtain  a  chattel  by  a  false  pretence. 
The  ticket,  while  in  the  hands  of  the  party  using  it, 
was  an  article  of  value,  entitling  him  to  travel  without 
further  payment ;  and  the  fact  that  it  was  to  be  re- 
turned at  the  end  of  the  journey  did  not  affect  the 
question.     The  conviction  was  therefore  afQrmed. 


I849-  REGINA  V.  THOMAS  SMITH. 


1.  A  letter  The  prisoner  was  tried  at  the  Central  Criminal  Cowrt^ 
sutiDK  that  before  Platt  B.  and  V.  Williams  J.,  on  an  indictment 
knowrtbat  charging  him  with  having  feloniously  sent  a  letter  to 
persons,  with  Sir  Walter  Rockliffe  Farquhar^  Baronet,  and  others, 

whom  he  M       •  <•  •.%  •■        •  « 

in  some  way  demandmg  money  with  menaces,  and  without  any 
inte^d^to^'  reasonable  or  probable  cause,  of  which  letter  the  fol- 
burn  the  pre-  lowing  is  a  copy : — 

mises  ol  A., 
and  that  the 

writer  can  "  GeNTLEMEN, — 

avert  the 

catastrophe,        *'  You  say  that  B.  O.  N.  will  accede  to  the  terms 

if  A.  will  give 
him  a  sum  of 
monev,  but  not  otherwise,  is  a  threatening  letter  within  stat.  7  &  B  Qeo.  4,  c.  29f  s.  S. 

2.  llie  rule,  that  a  threat  is  not  of  a  criminal  character,  unless  it  be  such  as  may 
overcome  the  ordinary  free  will  of  a  firm  man,  has  reference  to  the  general  nature  of  the 
evil  threatened,  aud  not  to  the  probable  effect  of  the  threat  on  the  mmd  of  the  particular 
party  addressed. 
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proposed,  and  send  part  of  the  means  to  any  place       184d. 
which  may  be  named.     You  would  have  had  an  an-     smith's 
swer  yesterday,  but  was  prevented.     If  you  act  ho-       Case, 
nourably  with  me,  and  not  by  any  means  deceive  me, 
or  allow  any  spy  to  watch  me,  I  will  save  you  or  perish 
in  the  attempt,  though  I  hazard  my  life  in  so  doing, 
and  must  have  sufficient  means  at  my  disposal  without 
delay,  or  all  will  be  lost.     I  am  fully  assured  that 
20,000/.,  would   not  cover  the   horrid   catastrophe, 
which  would  not  only  stop  your  bank  for  a  time,  but 
perhaps  for  ever,  as  the  books  would  be  all  destroyed. 
The  match,  the  most  dreadful  and  last  resource,  has 
been  contemplated  by  the  cracksman  or  captain  of 
this  most  horrid  gang,  which  I  fervently  pray  to  be 
relieved  from.     (I  have  never  yet,  so  held  me  God, 
done  a  deed  I  am  afraid  or  ashamed  of),  and  the  only 
way  I  can  privately  obtain  means  will  be  the  follow- 
ing : — At  the  London  end  of  Kensington  Gardens^ 
(on  the  Knightsbridge  side),  there  is  a  dike  sloped, 
which  divides  the  gardens  from  the  park  and  a  car- 
riage-road, where  the  roads  meet  as  you  turn  to  ride 
or  drive  across  the  bridge.     It  is  a  short  distance  from 
the  first  lodge,  where  the  keeper  remains  in  the  gar- 
dens.     By  looking  up  that  dike  you  will  see  large 
iron  pipes,  which  convey  water,  &c.,  to  the  pond,  (a 
large  elm  tree  stands  in  the  middle  of  this  road,  be- 
twixt the  park   and   gardens).      There  is  sufficient 
room  under  the  first  pipe  to  conceal  a  small  bag.     If 
you  will,  therefore,  send  a  man  you  can  confide  in, 
and  lodge  beneath  that  pipe  250  sovereigns,  unseen 
by  any  mortal  eye,  I  swear  most  solemnly  by  Al- 
mighty God  to  prevent  the  evil,  if,  when  I  have  com- 
pleted my  task,  and  inform  you  all  is  safe,  or  denounce 
the  villains,  you  will  let  me  have  250/.  more,  which,  if 
God  prospers  me,  I  will  repay  with  gratitude,  as  I  could 
not  get  into  business  for  less  than  500/.,  to  obtain  a 
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18*9.      respectable  living.     Let  the  money  be  lodged  to-mor' 

gj^j^^,g     row,  {Saturday)  morning,  by  half-past  eleven,  but  not 

Case.       a  moment  sooner,  and  all  shall  be  well  with  yoa  ;  but 

if  I  am  at  all  deceived  in  any  possible  way  all  must 

fall  on  yourselves." 

It  was  objected  by  the  prisoner's  counsel,  that  the 
letter  was  not  a  threatening  letter  within  the  statute. 

Their  Lordships  overruled  the  objection,  but  re- 
served the  point  for  the  consideration  of  this  Court » 
and  the  prisoner  was  found  guilty. 

On  Saturday^  19th  January^  1850,  Bil.  T.,  this 
case  was  argued  before  Wilde  C.  J.,  Aldbrson  B., 

WiGHTMAN    J.,  PlaTT  B.,  V.  WiLLIAMS  J.  (a). 

Bodkin^  for  the  prisoner. 

In  this  case  the  Judge  treated  the  question  whether 
this  was  a  threatening  letter  within  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  8,  as  a  question  of  law,  and  left  to 
the  jury,  the  single  question  of  fact  whether  the  pri- 
soner sent  it  or  no.  It  should  have  been  left  to  the 
jury  to  say  whether  the  letter  contained  menaces,  t.  e., 
whether  it  was  a  threatening  letter,  or  no.  I  there- 
fore only  addressed  the  jury  on  the  other  points  of  the 
case. 

Alderson  B. — I  suppose  the  Judge  only  held  that 
it  was  such  a  letter  as,  coupled  with  other  circumstances, 
would  sustain  an  indictment,  i.  e.,  that  it  was  such  a 
letter  as  furnished  evidence  to  go  to  the  jury  of  an 
offence  against  the  statute. 

Wilde  C.  J. — Unless  your  were  actually  restrained 
by  the  Judge  from  addressing  to  the  jury  on  that 
point  you  should  have  done  so.  And  had  you  thought 
that  any  point  had  been  omitted  from  the  case  reserved, 
which  should  have  been  inserted  in  it,  as  having  been 
raised  at  the  trial,  your  proper  course  would  have  been 

(a)  Crbsswbll  J.  and  Erlb  J.      and  V.  Williams  J.  had  come  in 
had  left  the  Court,  and  Platt  B.     in  their  stead. 
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to  have  communicated  with  the  Judge,  and  he  would       1849. 
doubtless  have  inserted  it  if  requisite.  smith's 

Bodkin.     As  the  case  now  stands,  the  only  question       ^^•* 
will  be  whether  this  letter  contains  any  evidence  of  a 
menace  ?    It  contains  no  menace  by  the  party  writing 
it.    This  case  cannot  be  distinguished  from  It.  v.  Pick- 
ford,  2  Greaves'  Russell,  717  ;  S.  C.  4  C.  &  P.  227. 

V.  WiLUAMS  J. — Did  not  the  majority  of  Judges 
there  hold  that  there  was  no  evidence  of  a  demand  ? 

Wilde  C.  J. — Here  he  makes  himself  out  to  be 
connected  with  a  gang :  he  also  says  that  he  can  avert 
mischief,  which  will  fall  upon  the  party  unless  so 
averted. 

Bodkin.  Every  menace  is  not  a  threat.  (i2.  v. 
Southerton,  6  East,  126). 

Wilde  C.  J. — *•  Let  the  money  be  lodged  to-mor- 
row {Saturday)  morning,  by  half- past  eleven,  but  not 
a  moment  sooner,  and  all  shall  be  well  with  you ;  but 
if  I  am  at  all  deceived  in  any  possible  way,  all  must 
fall  on  yourselves."  Is  that  not  a  threat  ?  That  is 
not  found  in  terms  at  all  events  in  Pickford^s  case, 
80  we  need  not  overrule  that  decision  to  suppoit  this 
conviction. 

Ballantinef  ,for  the  Crown,  was  not  called  on  to 
reply. 

Wilde  C.  J. — ^We  are  all  agreed  that  this  letter 
contained  such  a  demand  as  is  contemplated  by  the 
statute.  There  is  an  application  made  for  money  to 
be  given  to  the  applicant,  accompanied  by  a  threat  of 
ill  consequences  if  that  money  is  not  so  given.  The 
writer  professes  to  be  cognizant  of  all  the  circum- 
stances connected  with  the  evil  foretold,  and  capable 
of  averting  them  ;  and  seeks  to  make  the  prosecutor 
part  with  his  money  against  his  will,  in  order  to  in- 
duce the  writer  to  avert  the  evil.  It  is  said  that  this 
is  not  such  a  threat  as  the  law  will  take  notice  of; 
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1849. 


Smith's 
Case. 


that  it  does  not  come  within  the  rule  adverted  to  by 
Lord  Ellenhoroughy  in  R.  v.  Southerton^  6  East,  126, 
viz.f  that  it  must  be  ^'  a  threat  attended  with  duress, 
or  such  a  threat  as  may  overcome  the  ordinary  free 
will  of  a  firm  man,  and  induce  him,  from  fear,  to  part 
with   his   money."     That  rule   must  be  understood 
to  refer  rather  to  the  nature  of  the  threat,  than  to 
its  probable   consequences    in   any    particular    case. 
Whether  a  threat  be  criminal  or  no,  cannot  be  taken 
to  depend  on  the  nerves  of  the  individual  threatened, 
but  on  the  general  nature  of  the  evil  with  which  he  is 
threatened.    Threats  attended  with  duress,  or  threats 
of  duress,  or  of  other  personal  violence,  or  of  great 
injury,  such  as  is  imported  by  this  letter  will  come 
within  the  rule.    This  decision  does  not  interfere  with 
that  of  R.  V.  Pickford,  2  Greaves'  Russell,  717. 


1849. 


An  adminis- 
tering of 
poison,  with 
intent  to  kill, 
16  an  offence 
within  the 
Stat.  7  Wm.  4 
&  I  Viet. 
c.  85,  s.  2, 
although  the 
poison  is  ad- 
ministered 
in  such  a 
manner  as 
to  render  it 
highly  im- 
prohable  that 
It  will  prove 
destructive. 


REGINA  t;.  RICHARD  CLUDERAY. 

The  prisoner  was  tried  at  the  York  Winter  gaol 
delivery,  before  Mr.  Justice  Vaughan  Williams,  on 
an  indictment  under  the  statute  7  Wm.  4  &  1  Vict. 
c.  85,  8.  2,  for  administering  poison  with  intent  to 
jnurder. 

The  prisoner  was  proved  to  have  administered  to 

Ruth  Horsefieldf  a  child  nine  weeks  old,  two  cocculus 
indicus  berries. 

The  child  after  having  swallowed  the  berries,  threw 
up  one  by  vomiting,  and  the  other  passed  through  her 
body  in  the  course  of  Nature,  and  was  found  next  day 
in  her  clothes. 

Two  medical  witnesses,  called  on  the  part  of  the 
prosecution,  proved  that  the  coccultis  indicus  herry  is 
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classed  with  narcotic  poisons,  that  the  poison  consists  in  1849. 
the  presence  of  an  alkaloid^  which  is  extracted  from  the  cludkray's 
kernel ;  that  all  the  noxiotis  properties  are  in  the  Case. 
kernel;  that  it  has  a  very  hard  exterior  or  pod,  to 
break  which  much  force  is  required.  One  of  these 
witnesses  added,  that  the  berry,  if  the  pod  is  broken, 
is  calculated  to  produce  death  in  an  adult  human 
subject,  though  he  did  not  know  how  many  would  be 
required  for  the  purpose ;  that  he  thought  the  poison 
contained  in  the  kernels  of  two  berries,,  if  the  pods 
were  burst,  and  if  retained  on  the  stomach,  might 
produce  death  in  a  child  of  nine  weeks  old,  but  that 
the  berry  could  not  be  digested  by  the  child,  and  that 
it  would  pass  through  its  body  without  the  pod  being 
burst,  and  so  would  be  innocuous  (as  had  in  fact 
happened  in  the  present  case). 

It  was  thereupon  objected  by  the  counsel  for  the 
prisoner,  that  the  berries  were  not  poison  within  the 
meaning  of  the  statute,  for  that,  though  the  kernel  of 
the  berries  contained  poison,  yet  the  pod  rendered  the 
poison  innocuous. 

The  learned  Judge  overruled  the  objection,  and  left 
the  whole  case  to  the  jury,  who  found  the  prisoner 
guilty.    Judgment  of  death  was  recorded. 

But  the  learned  Judge  stayed  the  execution,  in 
order  to  submit  the  point  raised  by  the  prisoner's 
counsel  to  the  consideration  of  the  Court. 

On  Saturday,  19th  January,  1850,  this  case  was 
argued  before  Wilde  C.  J.,  Alderson  B.,  Wightman 
J.,  Platt  B.,  V.Williams  J. 

Overend  for  the  prisoner.  The  berry  as  adminis- 
tered was  not  a  destructive  poison.  The  statute 
7  Wm.  4  &  1  Vict.  c.  85,  s.  2,  specifies  "  poison  or 
other  destructive  thing" — that  is  to  say — a  destructive 
poison^  as  distinguished  from  a  noxious  poison,  such 
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1849.      as  is  mentioned  in  s.  6,  **  any  poison  or  other  noxious 

Cluderat's  tbing/' 

Case.  Alderson  B. — Suppose  arsenic  given  in  a  globule 

of  glass,  would   that  be  an  administering  of  a  de- 
structive poison  ? 

Overend.  I  should  say  not,  if  a  medical  man  said 
that  it  would  not  act  deleteriously  as  given. 

Wilde  C.  J. — Then,  if  so  little  poison  were  given  as 
not  to  be  destructive,  it  would  be  no  offence.  There- 
fore a  man  .might  speculate  on  the  amount  of  the 
arsenic  which  would  cause  death. 

Alderson  B. — You  say  that  this  is  not  poison  at 
all,  because  it  is  in  a  pod. 

V.  Williams  J. — Suppose  the  child  to  have  a  feeble 
digestion  by  reason  of  tender  age ;  and  the  medical 
man  to  say  that  it  could  not  digest  the  pod  for  that 
reason  ;  would  the  amount  of  the  digestive  power  in 
the  particular  case  affect  the  question  ? 

Aldersox  B. — Suppose  a  grown  man  could  digest 
it,  would  it  be  poison  ?  If  so,  would  it  cease  to  be 
poison  because  a  child  is  supposed  to  be  incapable  of 
doing  so  ? 

Hally  for  the  Crown. 

The  kernel  is  poison  :  it  was  administered.  There- 
fore some  poison  was  clearly  given.  Its  being  in  a 
pod  does  not  vary  its  nature,  but  only  its  possible 
effects :  it  remains  a  poison,  though,  perhaps,  it  may 
fail  to  effect  its  purpose. 

Wilde  C.  J. — It  comes  to  this;  that  a  poison 
administered  by  mistake  in  a  shape  which  pre- 
vents its  taking  effect  is  not  an  administration  of 
poison ! 

Hall.  It  must  be  contended  that  poison  adminis- 
tered in  an  overdose,  so  that  it  would  be  rejected  from 
the  stomach,  would  not  be  poison  :  or  if  administered 
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in  such  a  state  of  the  system  as  might  admit  of  it  being       1849. 
taken  with  impunity.  Cluderay's 

Wilde  C.  J. — So  that  if  too  little  or  too  much  were       Case, 
given,  it  would  not  be  poison. 

Onerend  replied.  The  poison  must  be  in  its  ordi- 
nary condition,  so  as  to  act  upon  a  person  in  his 
ordinary  condition  of  body. 

Wilde  C.  J. — It  is  admitted  that  the  kernel  is 
poison ;  though  not  the  pod  :  part  of  the  berry  is 
therefore  admitted  to  be  poison,  though  not  the  whole. 
The  whole  berry  was  administered,  and  with  intent  to 
kill.  The  act  therefore  of  administering  poison  with 
intent  to  kill  is  proved.  The  effect  of  that  act  is  beside 
the  question  :  the  act  was  an  administering  of  poison, 
which  failed  to  produce  the  intended  effect.    We  all  ^ 

think  the  conviction  right. 


REGINA  V.  BENJAMIN  HOPKINS  BOND.  1849. 


The  prisoner  was  tried  at  the  Central  Criminal  Court,  i-  An  indict- 
November  sessions,  1849,  on  an  indictment  which  iDg  a  stealing 
charged  him,  with  stealing  seventy  pieces  of  the  current,  more  specific 
coin  of  the  realm,  called  sovereigns  of  the  value  of  70/. ;  ^^ios^  or 

things,  is  not 
supported,  except  by  proof  of  some  one  or  more  of  the  specific  things  so  charged. 

Therefore  an  indictment,  charging  a  stealing  of  70  pieces  of  the  current  coin  of  the 
realm  called  sovereigns,  of  the  value  of  70/.,  140  pieces,  &c.  called  half-sovereigns,  &c., 
500  pieces,  &c.  called  crowns,  &c.,  is  not  supported  by  proof  of  a  stealing  of  a  sum  of 
money  consisting  of  some  or  other  of  the  coins  mentioned  in  the  indictment,  without 
proof  of  some  one  or  more  of  the  specific  coins  there  charged  to  have  been  stolen. 

3.  On  24th  October,  prisoner,  when  before  the  committing  magistrate,  and  .after 
being  cautioned  b^  him  m  the  manner  prescribed  by  stat.  U  &  12  Vict,  c.  42,  s.  18, 
(omitting  the  proviso),  makes  a  statement,  which  is  taken  down  in  writing,  but  not 
signed  bv  him  or  by  the  magistrate.  He  is  remanded,  and  on  31st  October  brought 
again  before  the  magistrate;  no  new  witnesses  are  examined,  but  the  prisoner's  attorney 
pats  some  questions  to  a  witness  who  had  been  examined  before.  The  prisoner  is  again 
cautioned,  but  declines  to  make  any  statement. 

Heldy  that  the  statement  made  on  the  24th  October,  was  admissible  in  evidence  at 
the  trial. 

Semblcy  per  Alderson  B. — Substances  mechanically  mixed  should  not  be  described 
in  an  indictment  as  ^'  a  certain  mixture  consisting  of,  &c./'  but  by  the  names  applicable 
to  them  before  such  mixture. 

Seau,  with  regard  to  substances  chemically  mixed. 
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1849.       one  hundred  and  forty  pieces  of  the  current  coin  called 
g^^jj,g      half-sovereigns,  of  the  value  of  70/.,  and  in  like  man- 
Case,       ner,  500  crowns,   500  half-crowns,  500  florins,  100 
shillings,  and  100  sixpences,  the  property  /.  G.  Carrie 
Sf  Co.y  in  their  dwelling-house. 

In  another  count  he  was  charged  as  clerk  and  ser- 
vant. The  prisoner  was  a  clerk  in  the  banking-house 
of  Isaac  G.  Currie  Sf  Co.^  and  on  the  17th  of  October, 
was  employed  as  one  of  the  cashiers.  There  was  evi- 
dence from  which  it  might  be  inferred  that  he  had  on 
that  day  abstracted  70/.  in  money  from  the  bank  ;  but 
there  was  no  evidence  to  shew  the  nature  of  any  one 
piece  of  the  coin  taken. 

Amongst  other  evidence  the  counsel  for  the  prose- 
cution tendered  in  evidence  a  statement  by  the  pri- 
soner before  the  committing  magistrate  made  under 
the  following  circumstances.  The  prisoner  was  taken 
before  the  magistrate  on  the  20th  of  October^  and 
charged  with  stealing  70/.  in  money  from  his  em- 
ployers, and  remanded  after  some  witnesses  had  been 
examined.  He  was  brought  up  a  second  time  on  the 
24th  of  October^  and  then  further  evidence  was  given, 
,aud  that  which  had  been  given  on  the  former  occasion 
was  read  over.  The  magistrate  then  addressed  him 
in  the  language  prescribed  by  the  11  &  12  Vict.  c.  42, 
B.  18,  but  did  not  tell  him,  as  required  by  the  proviso, 
that  he  had  nothing  to  hope  from  any  promise  of  favour 
or  to  fear  from  any  threat. 

The  prisoner's  answer  was  taken  down. 

The  solicitor  for  the  prosecution  then  asked  for  an- 
other remand,  as  the  next  day  would  be  the  last  on 
which  he  could  go  before  the  grand  jury  at  the  ses- 
sions, which  were  then  in  progress,  for  which  he  could 
not  be  prepared. 

The  prisoner  objected,  and  assigned  a  reason,  and 
being  asked  whether  he  wished  that  to  be  taken  down 
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as  part  of  his  statement,  he  said  that  he  did,  and  it     1849. 
was  accordingly  written  down.  Bond's" 

He  was  tlien  remanded,  and  the  statement  was  not  C"®- 
signed  by  the  prisoner  or  the  magistrate — the  prisoner 
was  brought  before  the  magistrate  again  on  the  31st 
October.  No  new  witnesses  were  examined,  nor  any 
questions  put  for  the  prosecution ;  but  an  attoney,  by 
whom  the  prisoner  was  then  attended,  put  a  few  queS" 
tions  to  one  of  the  witnesses  who  had  been  before 
e.xamined.  The  evidence  was  then  read  over,  andthe 
witnesses  were  re-sworn.  The  statement  made  by  the 
prisoner  at  the  former  examination  was  then  read  to 
him, — his  attorney  objected  to  its  being  taken  as  his 
statement,  because  an  addition  had  been  made  to  the 
evidence  in  answer  to  his  questions.  •  The  magistrate 
then  again  asked  the  prisoner  in  the  terms  prescribed 
by  the  statute  whether  he  wished  to  make  any  state- 
ment, and  he  declined  doing  so. 

.The  prisoner's  counsel  objected  to  the  former  state* 
ment  being  received  ;  but  the  learned  Judge  admitted 
it,  reserving  for  consideration  of  the  Judges  the  pro* 
priety  of  so  doing. 

It  was  then  read  by  the  clerk  who  took  it  down  as 
follows: — "  I  shall  say  nothing  here/'  "  I  had  rather 
say  it  at  my  trial ;"  and  when  a  remand  had  been 
asked  for,  he  objected  to  it  and  said,  ''  It  is  my  inten* 
tion  to  plead  guilty  to  the  charge." 

At  the  close  of  the  case  for  the  prosecution  it  was 
objected  that  there  was  no  evidence  to  shew  that  the 
prisoner  had  taken  any  particular  description  of  coin^ 
and  that  the  jury  could  not  with  propriety  find  him 
guilty  of  stealing  either  one  or  the  other  in  the  alter- 
native. In  order  that  this  question  might  be  consi- 
dered by  the  Judges,  the  learned  Judge  told  the  jury 
that  if  they  were  satisfied  that  the  prisoner  had  stolen 
a  sum  of  money  from  his  employers  in  their  banking- 
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1849.       hoase  consisting  of  some  of  the  coins  mentioned  in  tbe 
Bqj^^,^      indictment,  although  they  could  not  say  which,  they 
Case.       should  find  him  guilty. 

The  jury  found  him  guilty,  and  the  learned  Judge 
reserved  the  following  questions  for  the  opinion  of  the 
Judges. 

First.    Whether  the  statement  made  by  the  pri- 
soner was  properly  received  ?  and 
Secondly.     Whether  the  direction  given  to  the 
jury  was  correct? 

The  case  was  argued  on  19th  January j  1850,  be- 
fore Wilde  C.  J.,  Alderson  B.,  Wightman  J:,  Erlb 
J.,  Cress  WELL  J. 

Parry ^  for  the  prisoner.  First.  The  evidence  did 
not  support  the  indictment — no  one  specific  coin  was 
shewn  to  have  been  taken ;  but  only  seventy  pounds 
in  value. 

The  indictment  contains  no  charge  of  stealing  copper 
coin.  It  is  conceivable  that  all  the  money  stolen  might 
be  in  copper  coin.  There  must  be  an  averment  of  a 
specific  article  stolen,  and  proof  relating  to  that  article. 
(i2.  V.  Forsyth,  R.  &  R.  274 ;  E.  v.  Fry,  Ibid.  482). 
It  was  so  at  common  law.  An  indictment  against  A. 
quodfelonich  cepit  et  asporiavit  bona  et  catalla  B.,  with- 
out shewing  what  in  certain,  as  sdlicet  unum  equumj 
unum  bovem^  ^c,  is  not  good,  (2  Hale,  P.  C.  182).  In 
an  indictment  for  embezzling  it  is  now  not  necessary 
to  specify  the  coin  taken ;  but  that  provision  in  the 
Stat.  7  &  8  Geo.  4,  c.  29,  s.  48,  shews  that  the  com- 
mon law  with  regard  to  embezzling  was  in  this  respect 
as  strict  as  in  larceny.  Here  no  one  specific  coin  was 
traced  into  the  prisoner's  possession. 

Alderson  B. — You  must  contend  that  there  is  no 
evidence  at  all  to  go  to  the  jury  respecting  the  whole 
or  any  part  of  a  count,  unless  it  clearly  applies  either 
to  the  whole  or  to  some  definite  part  of  it. 
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Cresswell  J. — Suppose  a  man  to  know  that  he  had       1849. 
lost  a  quantity  of  clothes,  but  to  be  uncertain  whether  ""bond^s 
they  were  coats  or  breeches;  and  the  indictment  to       ^^^^^ 
allege  a  stealing  of  coats  and  breeches^  and  the  jury 
to  be  satisfied  that  some  clothes  had  been  stolen, 
but  to  be  unable  to  say  whether  they  were  coats  or 
breeches  :  what  verdict  could  they  give  ? 

Parry.  It  may,  perhaps,  be  contended,  that  the 
current  coin  of  the  realm  means  coins  of  any  or  every 
sort ;  but  then  it  should  have  been  laid  as  a  mixture 
of  coins,  or  a  number  of  mixed  coins.  In  R.  v.  Kettle^ 
Chelmsford  Spring  assizes,  1819,  3  Chitty,  C.  L., 
947(a),  Ed.  1826,  where  the  prisoner  was  indicted  for 
stealing  ^'  one  bushel  of  oats,  one  bushel  of  chaff,  and 
one  bushel  of  beans,  of  the  goods  and  chattels  of  A.  B., 
then  and  there  found,"  and  the  proof  was,  that  these 
articles  at  the  time  of  the  taking,  were  mixed  together. 
Bayley  J.  held,  that  the  articles  ought  to  have  been 
described  as  mixed,  thus — ''  a  certain  mixture  con- 
sisting of  one  bushel,"  &c., — and  he  directed  an  ac- 
quittal on  this  count. 

Alderson  B. — I  should  question  the  correctness  of 
that  ruling  if  it  came  before  me  :  a  chemical  mixture 
would  make  a  total  alteration  in  each  article,  and 
therefore  no  one  would  remain  what  it  was  before  the 

« 

mixture  took  place.  But  there,  as  here,  the  mixture 
was  merely  mechanical. 

Parry.  Suppose  two  articles  mixed,  and  evidence 
that  one  was  burnt,  and  the  other  stolen,  but  it  did 
not  appear  which;  there  could  not  be  a  conviction 
for  stealing  either.  The  object  of  certainty  in  an  in- 
dictment is  to  enable  the  prisoner  to  plead  autrefois 
acquit  or  convict :  he  could  not  do  so  here,  because  it 
is  left  doubtful  on  what  charge  he  is  found  guilty. 

Alderson  B. — As  to  autrefois  acquit  there  could 
be  no  difficulty,  for  he  is  acquitted  of  all  the  charges. 
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There  would  be  as  to  autrefois  convict^  for  as  the 
conviction  would  be  in  the  alternative^  viz.,  of  stealing 
either  a  sovereign  or  a  half  sovereign,  it  would  be  im- 
possible by  parol  evidence  to  shew  the  identity  of  the 
two  charges. 

Erle  J. — I  do  not  think  it  necessary  in  a  plea  of 
autrefois  convict,  to  allege  the  identity  of  the  specific 
chattel  charged  to  be  taken.  Suppose  the  first  charge 
to  be  taking  a  coat;  the  second,  to  be  taking  a  pocket- 
book  ;  autrefois  convict  pleaded ;  parol  evidence  shew- 
ing that  the  pocket-book  was  in  the  pocket  of  the 
coat.  I  think  that  would  support  the  plea,  because  it 
would  shew  a  previous  conviction  for  the  same  act  of 
taking  (a). 

Alderson  B. — But  here  the  verdict  was,  that  he 
stole  either  the  coat  or  the  pocket-book. 

Parry,  secondly. 

The  prisoner's  statement  was  not  receivable  in 
evidence.  The  magistrate  returned  only  the  state- 
ment made  at  the  final  hearing.  The  statement  made 
at  the  second  hearing  is  inadmissible  on  two  grounds. 
1st,  Because  it  was  not  returned.  2nd,  Because  it  was 
made  after  an  insufiicient  caution  from  the  magistrate. 
(Stat.  11  &  12  Vict.  c.  42,  s.  18,  confer  R.  v.  Walter, 
7  C.  &  P.  267). 

Alderson  B. — In  that  case  the  statement  returned 
was  inconsistent  with  the  statement  given  in  evidence; 


(a)  QjKUBre^  whether  a  plea  of 
autrefois  acquit  or  oofnoict  would 
be  supported  by  mere  proof  of  the 
same  act  qf  taking?  Suppose  a 
purse  stolen,  containing  ten  sove- 
reigns ;  five  belonging  to  A,,  five 
to  B.  Two  indictments  preferred  ; 
one  charging  prisoner  with  a  theft 
from  A,t  the  other  with  a  theft 
from  B. ;  a  conviction  of  the  theft 


from  A.  If  the  same  act  of  taking 
were  the  gist  of  the  crime,  he  could 
plead  autrtfois  convict  to  the  in- 
dictment for  stealing  from  B.  It 
seems,  that  to  support  a  plea  of 
autrrfois  convict  or  acquit,  there 
must  be  proof  of  "  a  tahmg  of  the 
same  thing  from  the  same  party  at 
the  same  time." 
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it  was  given  to  contradict  the  statement  returned  by  i849. 
tlie  magistrate :  here  the  statement  was  not  contra-  ^qnd'b 
tradictory.  Case; 

Parry^  It  is  practically  so.  (i2.  v.  Sj^buryt  7 
C.  &  P.  187 ;  R.  V.  Morse,  8  C.  &  P.  605  ;  B.  v. 
Moore^  2  Greaves'  Russell,  879 ;  B.  v.  Carpenter^  2 
Gox,  C.  C.  228  ;  R.  v.  Welkr,  2  C.  &  K-  223,  were 
cited). 

Aldbrson  B. — ^Itis  difficult  to  understand  the  18th 
sec.  of  Stat.  11  &  13  Vict.  c.  42,  unless  by  supposing 
the  first  proviso  to  apply  to  a  case  where  the  magis- 
trate is  made  aware  that  there  has  been  a  previous 
promise  or  threat  made  to  the  prisoner ;  in  which  case 
he  is  directed  to  give  the  second  caution* 

JSuddle$tanj  for  the  Crown. 

As  to  the  second  point :  the  evidence  is  admissible. 
The  proviso  contemplates  some  previous  promise  or 
threat,  the  effect  of  which  the  magistrate  is  to  remove 
by  the  second  caution;  The  form  given  in  the  sche- 
dule to  the  act,  coupled  with  sec.  28,  clearly  shews 
that  elcept  in  the  case  of  a  previous  threat  or  promise, 
the  second  caution  need  not  be  given.  But  indepen- 
dently of  the  Stat.  11  k  12  Vict  c.  42,  s.  18,  the  state- 
ment is  admissible  on  two  grounds ;  Ist,  as  an  addition 
to  the  depositions;  2nd,  as  an  interlocutory  observation. 
Here  the  prisoner's  statement  was  interlocutory.  It 
may  be  said  that  he  afterwards  repudiated  it :  but  sup- 
pose a  confession  of  a  murder  made  during  the  exami- 
nation of  the  witnesses  before  the  magistrate,  and  the 
magistrate  were  then  to  stop  the  prisoner  and  to  give 
him  the  caution  contained  in  the  first  proviso,  where- 
upon the  prisoner  retracts  his  confession,  would  thel 
confession  be  inadmissible  ?  Here  the  prisoner's 
statement  was  not  *^  in  answer  thereto  "  as  directed  by 
the  act,  but  wholly  interlocutory;  it  is  not  such  a 

TOL.   I.  0  0 


624  CROWN  CASES  RESERVED. 

1849.      statement  as  the  act  requires  to  be  taken  down  by  the 
Justice. 


Bono's 

Case.  Wilde  C.  J. — It  must  be  contended  on  the  other 

side  that  the  Justice  must  caution  the  prisoner  every 
time  he  opens  his  mouth. 

Huddleston  cited  Ryan  v.  Ashby^  R.  &  M.  231 ; 
Zeach  v.  Simpson,  5  M.  &  W.  309;  S.  C.  7  Dowl. 
613  ;  B.  V.  WUkmson,  8  C.  &  P.  662  ;  R.  v.  Press- 
ley,  6  C.  &  P.  183 ;  Vena/ra  v.  Johnson,  1  M.  &  R. 
316;  R.  V.  Reed,  1  M.  &  M.  403,  to  shew  that  the 
statement  was  admissible  as  an  addition  to  the  state- 
ment taken  down  by  the  magistrate. 

As  to  the  first  point.  The  reason  for  stating  a 
charge  specifically  is  to  enable  the  Court  to  see  that 
the  charge  amounts  to  a  larceny.  It  is  not  essential  to 
shew  the  nature  of  the  coin  in  order  to  enable  the  pri- 
soner to  plead  autrefois  convict  or  acqmt,  although  it 
may  be  convenient.  Here  the  offence  consists  in  the 
felonious  taking,  not  in  the  taking  of  any  particular 
coin.  If  the  finding  of  the  jury  is  regarded  as  a 
special  verdict,  it  amounts  to  a  finding  that  the  pri- 
soner stole  some  of  the  coins,  that  is  a  portion  of  them. 
If  the  offence  consists  in  the  taking,  the  case  put  of  a 
taking  either  a  coat  or  breeches  does  not  apply. 

Cresswell  J. — A  mere  taking  is  nothing,  there 
must  be  a  taking  of  some  specific  chattel. 

Alderson  B. — There  is  no  such  thing  as  an  abstract 
taking :  the  whole  diflBculty  arises  from  the  ambiguity 
of  the  words  ^^  taking  something ;"  if  you  substitute 
for  **  something ''  **  some  specific  thing  "  the  matter 
becomes  simple. 

Wilde  C.  J. — Is  the  verdict  **  we  find  him  guilty 
of  taking  a  portion  of  the  coin/'  or,  *'  we  find  him 
guilty  of  taking  none,  because  we  do  not  know  what 
portion  he  took?'' 

Parry  replied. 
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Wilde  C.  J (As  to  the  ftecond  point). — You  must       1849. 

contend  that  if  the  magistrate  had  only  taken  down  bond^ 
part  of  the  prisoner's  statement,  and  that  part  only  Case. 
what  was  against  him,  the  rest  of  the  statement  could 
not  be  proved  by  parol — as  for  instance,  if  the  magis- 
trate had  taken  down  ^*  I  took  the  watch,"  but  omitted, 
'^  and  I  had  it  from  the  owner's  servant,  who  brought 
it  me  to  repair." 

Chir.  adv.  vulL 

On  27th  Aprils  1850,  Mr.  Baron  Alderson  deli- 
vered the  following  judgment : — (a). 

There  were  two  questions  in  this  case.  On  the  first, 
the  Court,  Wilde  C.  J.,  Wiohtman  J.,  GresswellJ., 
Erle  J.,  and  myself,  are  all  agreed.  We  think  that  the 
deposition  was  properly  received  in  evidence.  It  was 
read  over  to  the  prisoner  at  the  first  examination,  and 
the  proper  caution  mentioned  in  the  act  of  Parliament 
given  to  him  before  it  was  taken.  It  is  true  that  on 
the  second  examination  some  other  questions  (appa- 
rently for  no  other  purpose  than  to  try  to  raise  this 
point)  were  put  to  some  of  the  witnesses  by  the 
prisoner's  attorney — but  we  think  this  made  no  real 
difference.  If  it  was  receivable,  as  undoubtedly  it  was 
before  they  were  put,  it  was  properly  received  at  the 
trial. 

On  the  other  question  my  Brother  Erie  differs  from 
the  rest  of  the  Court.  The  indictment  charged  the  - 
prisoner  with  stealing  seventy  sovereigns,  one  hundred 
and  forty  half  sovereigns,  and  so  on,  enumerating  (it 
may  be  conceded)  all  possible  descriptions  of  coin.  The 
direction  to  the  jury  given  in  order  to  raise  the  ques- 

(a)  The  Editor  is  indebted  to  the  kindness  of  Mr.  Baron  Aldsbbon, 
for  the  judgment  as  given  in  the  text.  When  delivered  by  that  learned 
Jndge,  it  had  not  been  put  into  writing. 

O  O  2 
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1849.  tioD  was  in  substance,  that  even  if  they  would  have 
Bond'7~  been  unable  to  say  whether  the  prisoner  had  stolen 
Case.  any  one  coin  of  the  enumerated  species — if  that  class 
of  coin  had  been  the  only  coin  alleged  to  have  been 
stolen — still  if  they  were  quite  satisfied  that  he  had 
stolen  some  one  or  other  of  the  coins  mentioned  iu  the 
count,  they  should  find  him  guilty.  We  think  this 
direction  was  wrong.  The  count,  including  all  the 
species  of  coin,  must  be  treated  exactly  as  if  it  was  a 
setof  counts^  each  charging  one  species  alone.  And 
if  so,  we  think  it  clear  that  the  jury  could  not  find  a 
man  guilty,  unless  they  could  say  affirmatively  that 
he  was  guilty  of  stealing  some  definite  thing^  described 
in  one  of  the  counts.  And  the  same  rule  must,  we 
think,  apply  if  they  are  all  included  in  one  coont. 
Suppose  a  conviction  under  this  charge,  and  a  subse- 
quent indictment  for  stealing  sovereigns.  How  is  the 
prisoner  to  plead  and  prove  that  he  has  been  before 
convicted  of  that  ofience?  All  the  proof  he  could 
then  give,  if  this  verdict  stand,  would  be  either  that 
he  has  been  convicted  of  stealing  sovereigns^  or  half 
sovereigns,  or  crowns,  or  some  other  species  of  coin. 
We  think  this  cannot  be  just  to  a  prisoner*  On  the 
other  hand,  if  he  has  been  convicted  of  the  definite 
crime  of  stealing  sovereigns,  and  acquitted  of  the  rest 
of  the  charge,  he  has  his  future  defence,  either  on  the 
plea  of  autrefois  canmct^  or  autrefois  acquit  as  to  the 
whole  charge  in  this  indictment.  But  on  this  chai^ 
and  the  verdict  founded  thereon,  it  is  impossible  to 
say  whether  he  is  convicted  or  acquitted  of  any  parti- 
cular portion  of  this  count  or  not.  He  is  certainly 
not  convicted  of  the  whole.  Whether  it  may  be  de- 
sirable for  the  Legislature  to  interfere,  and  to  enact  in 
larceny  of  money,  as  they  have  already  done  in  em- 
bezzlement, that  a  general  statement  of  a  larceny  of 
moneys  numbered   to  a  specified  amount  shall  be 
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sufficient,  is  quite  a  different  question,  as  to  which  we       1849. 
do  not  express  any  opinion.     But  the  fact,  that  in      bovv'b 
embezzlenyent,  an  act  of  Parliament  was  found  ne-       Case, 
cessary  for  this  purpose,  seems  to  us  strongly  to  shew 
what,  but  for  that  act  of  Parliament,  was  the  universal 
law  on  this  subject  according  to  the  text  books  and 
previous  decisions.     For  these  reasons  the  majority  of 
the  Court  think  the  conviction  wrong. 

Erle  J. — I  regret  to  find  myself  differing  from  the 
rest  of  the  Court  as  to  the  second  question  reserved  at 
the  trial.  I  think  that  the  direction  of  the  learned 
Judge  was  correct,  and  the  prisoner. rightly  convicted. 
The  indictment  was  good  upon  its  face,  and  the  pri- 
soner was  found  guilty  of  the  crime  there  charged 
against  him.  That  crime  was  the  stealing  of  certain 
pieces  of  the  current  coin  of  the  realm,  and  the  indict- 
ment proceeded  to  specify  various  sorts  of  coin ;  the 
verdict  was  that  he  did  steal  several  pieces  of  the  cur- 
rent coin  of  the  realm,  mentioned  in  the  indictment ; 
but  that  the  jury  were  unable  to  say  positively  wh^^t 
precise  coins  were  taken.  But  of  the  felonious  taking 
they  were  quite  certain,  and  that  the  felonious  taking 
was  a  taking  of  some  of  the  current  coins  of  the  realm 
set  out  in  the  indictment.  It  therefore  seems  to  me, 
that  all  the  essential  ingredients  of  the  crime  are  found 
by  the  jury  as  facts,  and  that  is  all  that  is  necessary  to 
warrant  a  conviction.  If  this  be  not  so,  it  would  seenn 
that  the  criminal  law  of  this  country  furnishes  a  per-i 
son,  who  is  clearly  proved  to  have  committed  a  felony, 
with  the  certain  means  of  escape:  and  that  too,  by  the 
machinery  of  that  very  criminal  procedure,  which  was 
originally  constructed  solely  as  a  means  to  an^end,  vtz.^ 
the  effectual  attainment  of  justice.  If  this  verdict  can- 
not be  sustained,  the  indictment  must  be  in  some  way 
defective;  and  yet,  as  it  probably  could  not  be  franked 
otherwise,  it  follows  that  in  a  case  of  this  kind  no  good 
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indictment  could  be  framed,  which  seems  an  absurdity, 
and  therefore  not  in  conformity  with  the  rules  of  the 
criminal  law  of  England  (a). 


(a)  R.  V.  Spicer^  1  Den.  C.  C.  82, 
which  was  not  referred  to  in  the 
argument,  seems  to  shew  that  the 
thing  stolen  need  not  now  he 
alleged  in  the  indictment,  with  so 
great  a  degree  of  certainty  as  was 
formerly  deemed  requisite;  and 
that  if  the  specific  thing,  alleged 
to  he  stolen,  is  described  in  the 
indictment  by  assume  term,  which 
clearly  comprehends  it,  the  indict- 
ment is  good ;  and  that,  even 
though  the  statute,  under  which 
the  indictment  is  preferred,  has 
distinguished  the  genus  and  the 
species  by  a  separate  classification, 
and  thereby  treated  them  as  speci- 
fically diflferent.  The  principle  of 
that  decision  seems  to  apply  to 
indictments  for  stealing  coin;  and 
to  render  it  needless  to  aver  the 
precise  spedes  of  coin  stolen.  For 
as  sheep  (the  genus)  is  held  to 
include  lamb,  (the  species),  it  seems 
difiicuit,  on  grounds  of  reason,  to 
shew  that  coin  (the  genus)  does 
not  include  sovereign,  half-sove- 
reign, &C.  (the  species).  In  JL  v. 
Spicer,  the  lamb,  as  proved,  was 
deemed  no  variance  from  the  sheep 
as  laid ;  and  it  was  in  eflPect  held, 
that  under  that  indictment,  a  ver- 
dict would  be  good,  which  found 
the  pnsoner  guilty  of  stealing  some 
animal  of  the  sheep  genus,  though 
the  jury  were  unable  to  determine 
the  particular  species.  It,  there- 
fore, seems  well  worth  coosidering 
whether  an  indictment  would  not 
be  good,  which  in  one  count  des- 
cribes the  money  generally  as 

pieces  of  the  current  coin  of  the 

realm  of  the  value  of 1, ;  and 

in  another  as pieces,  &c.  of 


the  value  of L,  the  nature  and 

value  of  which  said  several  coins 
is  to  the  jurors  unknown. 

In  the  principal  case  the  difficulty, 
perhaps,  lay  rather  in  the  farm  of 
that  particular  indictment,  than  in 
the  law  of  larceny,  or  the  roles  of 
criminal  procedure.  For  aa  tlie 
prisoner  was  not  charged  with 
steiding  coin  generally,  but  with 
stealing  coin  of  a  particular  deaciip- 
tion,  and  since  the  description  of 
the  coin  could  not  be  rejected  as 
surplusage,  it  became  matevM  to 
prove  it  as  part  of  the  charge. 
{R.  V.  Johnson,  3  M.  &  S.  552^  per 
Lb  Blanc  i.)    So  in  12.  t.  £jp*oer, 

I  Den.  C.  C.  82,  if  the  indictment 
had  charged  the  stealing  of  a  sheep 
called  a  ewe,  proof  of  a  lamb  would, 
it  seems,  not  have  sustained  a 
conviction.  If,  however,  it  be  held, 
that  an  indictment  charging  a  steal- 
ing of  coin  generally  is  bad,  it  wiU 
be  high  time  for  the  Legialatare 
to  put  the  law  of  larceny  on  the 

^same  footing  as  the  law  (d  embes- 
slement.  Qntere,  whether  an  act 
of  Parliament  was  **  »ece$9arj" 
there,  as  intimated  in  the  judg- 
ment in  the  principal  case  ?  Argu- 
ments drawn  from  the  passing  of 
modem  enactments  are  often  fal- 
lacious. Unnecessary  acts  are  not 
unfrequently  passed.  It  might  be 
contended  from  the  wording  of  staL 

I I  &  12  Vict,  c.  46,  s.  3,  that  prior 
to  that  statute,  if  two  persons  were 
jointly  indicted  for  felonious  re- 
ceiving, one  alone  could  not  have 
been  convicted.  Indeed  it  has  some- 
times been  so  supposed,  but  eno- 
neously. 
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THE  QUEEN  v.  RICHARD  WILLIAMS.  1850. 


The  defendant  was  tried  at  the  General  Quarter  See*  Itisnoob- 
sions  of  the  Peace  for  the  county  of  Cornwall,  held  at  juices'  ira 
Bodmin,  on  the  17th  of  October,  1848,  on  an  indict-  "^*!?^®', 

i.     1  .  1  ,     I.  1  ,         .  itat.63Geo.3, 

ment,  a  copy  of  which,  and  of  the  warrant  therein  men-  c.i27,M.a,7, 

tioned  are  hereunto  annexed.  pSion  other 

On  the  part  of  the  defendant  an  objection  was  taken  ^  *    . 

1  ir,,         o    %  1  11  Quaker,  for 

to  the  validity  of  the  warrant,  on  the  ground  that  a  the  leyyiDg 
time  had  not  been  therein  limited  by  the  justices  for  rotebydis- 
the  sale  and  disposal  of  the  &:oods  as  required  by  the  tress  and 

oiT  y^        o         OA         1  sale  of  his 

27  Geo.  2,  C.  20,  S.  1.  ^oods,  that 

The  objection  was  overruled,  and  the  defendant  'J^eh*S?to 
having  been  found  guilty  on  the  second  count  of  the  be  made 
indictment  above-mentioned,  was  sentenced  to  be  im-  'after  the  dis- 
prisoned for  two  months  and  to  pay  a  fine  of  10/. ;  but  *'•"• 
the  Court  of  quarter  sessions  granted  a  case  pursuant 
to  the  statute  of  the  12  Vict.  c.  78,  s.  11,  for  the  opi- 
nion of  this  Court  on  the  point  raised  at  the  trial,  and 
in  the  meantime  respited  execution. 

On  1st  February^  1850,  this  case  was  argued  be- 
fore Wilde  C.  J.»  Alderson  B.,  Wightman  J.,  Maulb 
J.,  V.  Williams  J. 

Pashley,  forthe  Crown,  contended  that  by  comparing 
the  provisions  of  Stat.  53  Geo.  3,  c.  127,  ss.  6,  7,  under 
which  statute  the  warrant  had  been  issued,  with  those 
of  Stat.  27  Geo.  2,  c.  20,  ss.  1—3;  stat.  7  Wm.  3,  c.  34, 
s.  4 ;  stat.  1  Geo.  1,  c.  6,  the  law  which  authorized 
the  sale  of  a  Quaker's  goods  forthwith  after  the  distress 
appeared  to  be  applicable  to  the  case  of  all  persons 
other  than  Quakers ;  and  that  such  other  persons  must 
be  taken  to  be  excepted  from  stat.  53  Geo.  3,  c.  127, 
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1850.      s.  7,  in  the  same  way  as  Quakers  were  excepted  by  s.  3 

Williams's  ^^  ®^^*'  ^7  Geo.  2,  c.  20,  from  the  operation  of  s.l  of 

CW:       that  statute,  which  provided  that  in  cases  of  distress  and 

sale  generally  under  a  warrant  of  justices  by  virtue  of 

any  acts  passed  or  to  be  passed,  the  sale  should  not 

take  place  until  four  days  after  the  distress. 

No  counsel  appeared  for  the  prisoner. 

Wilde  C.  J.  said,  that  the  Court  was  unanimously 
of  opinion,  that  no  such  exception  could  be  implied 
from  the  terms  of  the  statute  53  Geo.  3,  c.  127,  and 
that  the  conviction  was  therefore  wrong.  Quakers 
were  considered  to  be  excepted  from  the  operation  of 
statute  27  Geo,  2,  c.  29,  s*  1,  on  the  ground,  that 
their  objection  to  pay  church  rates  being  supposed  to 
be  founded  on  conscientious  scruples,  and  therefore  to 
be  a  matter  of  principle,  the  delay  of  the  sale  could 
not  possibly  have  the  effect  of  increasing  the  chances 
of  payment,  and  therefore  would  be  not  only  no  boon 
to  them,  but  rather  the  reverse,  as  they  would  thereby 
be  kept  longer  out  of  possession  of  any  surplus  which 
might  be  returnable  to  them  after  the  sale.  But  per* 
sons,  other  than  Quakers,  were  supposed  to  be  willing 
to  pay  if  they  could,  and  therefore  time  might  be  of 
importance  to  them. 

Cornwall,  \  To  the  constables  of  the  parish  of  SaifU  AuiteQ^  in  the 
TO  WIT.  J  county  of  Cornwall,  and  others  whom  this  may  concern. 
Whereas  information  and  complaint  have  been  made  unto  me  Sir 
Joseph  Sawle  Graves  Sawle^  Baronet,  one  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  said  county  of  ComwaUf  by  Richard 
Parson  who,  together  with  William  Jago,  are  the  churchwardens  of 
the  parish  of  Saint  Austell,  in  the  said  county,  that  Richard  WilUams 
of  Saint  Austell  aforesaid,  in  the  county  aforesaid,  hath  refused  and 
neglected,  and  still  doth  refuse  and  neglect  to  pay  to  them  the  said 
Richard  Parson  and  William  Jago  (such  churchwardens  as  afore- 
said), or  either  of  them,  or  any  person  authorized  to  receive  the  same, 
the  sum  of  eight  shillings  and  eightpence  halfpenny,  being  the  sum 
to  which  the  said  Richard  Williams  is  duly  rated  and  assessed  in 
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the  charchwardens'  rate  for  the  said  parish  of  Saini  AmteB,  for         1850. 

church  rates,  and  made  the  six  teen  th  day  of  September  last,  the   

Williams's 
validity  of  which  said  rate  hath  not  been  questioned  in  any  Eccle-         Caae, 

siastical  Court,  and  which  sum  is  now  justly  due  from  the  said 
liichard  WUUams  unto  them,  the  said  Richard  PanomxiA  WilUam 
Jago  as  such  churchwardens.     And  whereas,  by  warrant  under  the 
hand  and  seal  of  me,  the  said  Sir  Joseph  Sawle  Graves  Sawle, 
so    being  such  justice  as  aforesaid,  the  said  Richard  WUUams 
hath    been    duly  summoned    and    convened  before   me  the    said 
Sir  Joseph    Sawle    Graves   Sawle^   Baronet,  and   John   Hearle 
Tremayne,   Charles  Brune  Graves  Sawle    and    Thomas  Hext, 
Bsquires,  four  of  her  Majesty's  justices  of  the  peace,  in  and  for  the 
said  county,  being  the  county  where  the  church  is  situated,  in  respect 
whereof  the  said  rates  have  been  made,  and  being  neither  of  them 
patron  of  the  said  church,  nor  anyway  interested  in  any  of  the  rights, 
dues,  or  other  payments  belonging  to  the  said  church.     And  whereas 
the  said  justices  having  duly  considered  the  premises,  and  having  also 
duly  examined  into  the  merits  and  truth  of  the  said  complaint  upon 
oath  did,  on  the  eleventh  day  of  February  last,  at  the  parish  of  Saini 
AusteU  aforesaid,  by  an  order  in  writing  under  their  hands  and  seals, 
order  and  direct  the  said  Richard  WUUams  to  pay  unto  the  said 
Richard  Parson  and  'WtlUam  Jago  the  aforesaid  sum  of  eight 
shillings  and  eightpence  halfpenny,  duly  rated  and  assessed  to  the 
said  Richard  WUUams,  in  the  churchwardens'  rate  of  the  parish  of 
Saint  Austell  aforesaid,  for  church  rates,  and  justly  due  unto  the  said 
Richard  Parson  and  WUUam  Jago^  as  such  churchwardens  as  afore- 
said, and  also  the  sum  of  five  shillings  and  ninepence  for  the  costs 
and  charges  of  the  said  Richard  Parson  in  recovering  the  same, 
making  in  the  whole  the  sum  of  fourteen  shillings  and  fivepence 
halfpenny.     And  whereas,  it  appeareth  unto  me  the  said  Sir  Joseph 
Sawle  Graves  Sawle,  upon  the  oaths  of  John  Perrow  and  WUUam 
Jago,  that  the  said  Richard  WUUams  hath  had  due  notice  of  the  said 
order,  but  hath  refused  and  neglected,  and  still  doth  refuse  and 
neglect  to  pay,  and  hath  not  paid  the  said  sum  of  fourteen  shillings* 
and  fivepence  halfpenny,  or  any  part  thereof.     These  are  therefore 
to  authorize  and  command  yoUy  thai  you  do  forthwith  levy  the 
aforesaid  sum  of  fourteen  shilUngs  and  fivepence  halfpenny  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  Richard 
WiUiams,  and  out  of  the  money  arising  from  such  sale,  ^lat  you  do 
pay  or  cause  to  be  paid  unto  the  saifi  Richard  Parson  and  William 
Jago,  the  said  sum  of  fourteen  shilUngs  and  fivepence  halfpenny, 
and  thereout  also  deduct  your  necessary  charges  of  distraining,  and, 
if  any  overplus  shaU  remain  after  such  payment  and  deduction  as 
aforesaid,  thai  you  do  render  the  same  unto  the  said  Richard  Williams. 


532  CROWN  CASES  RESERVED. 

1850.        Oiven,  under  my  hand  and  aeal,  this  twentieth  day  of  Aprils  in  the 

—  year  of  our  Lord,  one  thousand  eight  hundred  and  forty-eig^t. 

^' Cm^*'  Joseph  S.  Graves  Sawlb,  (l.  a.) 

ComwaBf  1  The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
TO  WIT.  J  present,  that  on  the  twentieth  day  of  ApnL^  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  forty-eight,  at  the 
parish  of  Saint  Austell,  in  the  county  of  CamuKUlf  SirJag^h  Samde 
Graves  Sawle,  Baronet,  then  and  there,  and  from  thence  hithertOfe 
heing  one  of  the  justices  of  our  said  Lady  the  Queen,  assigned  to  keep 
the  peace  of  our  said  Lady  the  Queen,  in  and  for  the  said  county  of 
ComwcUl,  and  also  to  hear  and  determine  divers  felonies,  trespoaaes 
and  other  misdemeanors  in  the  said  county  committed,  did  then  and 
there,  to  wit,  at  the  parish  of  Saint  AusteU  aforesaid,  in  the 
county  aforesaid,  in  due  form  of  law  make  a  certain  warrant  under 
his  hand  and  seal,  bearing  date  the  same  day  and  year  aforesaid 
directed  to  the  constables  of  the  parish  of  Sbml  Austdl  aforesaid, 
and  others  whom  it  might  concern,  and  thereby  after  reciting  that 
information  and  complaint  had  been  made  to  the  said  Sir  Joseph 
Sawk  Graves  Sawle,  Baronet,  one  of  her  Majesty's  justices  of  the 
peace,  in  and  for  the  said  county  of  Cornwall^  by  Richard  Parson^ 
who,  together  with  WiUiam  Jago,  were  the  churchwardens  of  the 
parish  of  Saint  AusteU,  in  the  said  county,  that  Bichard  ffUUams 
of  Saint  Austell  aforesaid,  in  the  county  aforesaid,  had  refused  and 
neglected,  and  still  did  refuse  and  neglect  to  pay  to  them»  the  said 
Bichard  Parson  and  William  Jago  (such  churchwardens  as  afore- 
said), or  either  of  them,  or  any  person  authorized  to  receive  the  same, 
the  sum  of  eight  shillings  and  eightpenoe  halfpenny,  being  the  sum 
to  which  the  said  Richard  WiBiams  was  duly  rated  and  assessed  in 
the  churchwardens'  rate  for  the  said  parish  of  Saint  AusteU^  for 
church  rates,  and  made  the  sixteenth  day  of  September  th«i  last, 
the  validity  of  which  said  rate  had  not  been  questioned  in  any  Eccle- 
siastical Court,  which  said  sum  was  then  justly  due  from  the  said 
fiichard  Williams  unto  them  the  said  Richard  Parson  and  WiUiam 
Jago  as  such  churchwardens ;  And  reciting  that  by  a  warrant  under 
the  hand  and  seal  of  the  said  Sir  Joseph  Sawle  Grraoes  Sande,  so 
being  such  justice  as  aforesaid,  the  said  Richard  Williams  had  been 
duly  summoned  and  convened  before  the  said  Sir  Josq^h  Sawle 
Graves  SawlCf  Baronet,  and  John  Hearle  Trenu^ne,  Charles 
Brune  Graves  Sawle  and  Thomas  Hext,  Esquires,  four  of  her 
Majesty's  justices  of  the  peace,  in  and  for  the  said  county,  being  the 
county  where  the  church  was  situated  in  respect  whereof  the  said 
rates  had  been  made,  and  being  neither  of  them  patron  of  the  said 
church,  nor  anyway  interested  in  any  of  the  rights,  dues,  or  other 
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payments  belonging  to  the  said  church,    And  reciting  that  the  said        1850. 
jostices  having  duly  considered  the  premises,  and  having  also  duly  r~  "^ 

examined  into  the  merits  and  truth  of  the  said  complaint  upon  oath,  Cam. 
did  on  the  eleventh  day  of  February  then  last,  at  the  parish  of  Saint 
AutieU  aforesaid,  by  an  order  in  writing,  under  their  hands  and  seals, 
order  and  direct  the  said  Richard  Williams  to  pay  unto  the  said 
Richard  JParion  and  fFHUam  Jago  the  aforesaid  sum  of  eight 
shillings  and  eightpence  halfpenny  duly  rated  and  assessed  to  the 
said  Richard  WUUams  in  the  churchwardens*  rate  of  the  parish  of 
Saini  AumUU  aforesaid  for  church  rates,  and  justly  due  unto  the  said 
Richard  Parson  and  WilUam  JagoaB  such  churchwardens  as  afore- 
saidy  and  also  the  sum  of  five  shillings  and  ninepence  for  the  costs 
and  charges  of  the  said  Richard  Parson  in  recovering  the  same, 
making  in  the  whole  the  sum  of  fourteen  shillings  and  fivepence 
halfpenny.  And  reciting  that  it  appeared  unto  the  said  Sir  Joseph 
Sawle  Graves  Satcie,  upon  the  oaths  of  John  Perrow  and  WiUiam 
Joffo,  that  the  said  Richard  WiUiams  had  had  due  notice  of  the  said 
order  but  had  refused  and  neglected,  and  still  did  refuse  and  neglect 
to  pay,  and  had  not  paid  the  said  sam  of  fourteen  shillings  and  five- 
pence  halfpenny,  or  any  part  thereof,  the  said  Sir  Joseph  Setwle 
Graves  Sawle^  as  such  justice  as  aforesaid,  did  authorise  and  com- 
mand the  said  constables  of  the  parish  of  Saint  Austell  aforesaid,  and 
others  whom  it  might  concern,  forthwith  to  levy  the  aforesaid  sum 
of  fourteen  shillings  and  fivepence  halfpenny  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  Richard  WUUams^  and  ont  of  the 
money  arising  from  such  sale,  that  they  should  pay,  or  cause  to  be 
paid  unto  the  said  Richard  Parson  and  William  Jago,  the  said  sum 
of  fourteen  shillings  and  fivepence  halfpenny,  and  thereout  also 
deduct  their  necessary  charges  of  distraining,  and  if  any  surplus 
should  remain  after  such  payment  and  deduction  as  aforesaid,  that 
they  should  render  the  same  unto  the  said  Richard  WUUams,  which 
said  warrant  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  the  parish  of  Saint  Austell  aforesaid,  in  the  county  aforesaid^ 
was  delivered  to  one  John  Perrow,  then  and  yet  being  one  of  the 
constables  of  the  said  parish  of  Saint  Austell,  in  due  form  of  law  to 
be  executed  by  virtue  of  which  said  warrant  afterwards,  to  wit,  on 
the  said  twentieth  day  of  April,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  forty-eight,  at  the  parish  of  Sainit 
Austell  aforesaid,  in  the  county  aforesaid,  the  said  John  Perrow  then 
and  there  being  such  constable  as  aforesaid,  did,  in  due  form  of  law, 
take  and  distrain  one  feather  bed  of  the  value  of  twenty  shillings,  and 
one  cotton  sheet  of  the  value  of  two  shillings  of  the  goods  and  chattels 
of  the  said  Richard  WUUams^  and  that  the  said  John  Perrow  the 
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1 850.        ^^  goods  and  chattels  then  and  there  had  and  detained  in  his  cnttodj 
,^j~  -^  for  the  cause  aforesaid.     And  the  jurors  aforesaid,  upon  their  oath 

Q^g  aforesaid,  do  further  present,  that  the  said  Richard  JFUUami  after- 

wards, to  wit,  on  the  twenty-sixth  day  of  Aprils  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  forty-eight,  with  force  and 
arms  at  the  parish  of  Saint  AuUtU  aforesaid,  in  the  county  aforesaid, 
the  said  goods  and  chattels  so  as  aforesaid  hy  the  said  John  Perrow 
taken  and  distrained,  and  in  the  custody  of  him  the  said  John  Perrow, 
as  such  constahle  as  aforesaid,  then  and  there  heing  from  and  out  of 
the  custody  and  against  the  will  of  him  the  said  John  Perrow^  then 
and  there  unlawfully  and  injuriously  did  rescue,  take  and  carry  away 
(the  said  sum  of  fourteen  shillings  and  firepence  halQ)enny,  so  as 
aforesaid  due  being  then  unpaid),  and  other  wrongs  to  the  said  John 
Perrow,  then  and  there  did,  to  the  great  damage  of  the  said  John 
Perrow  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Second  count  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  after  the  taking  and  distraining  of  the 
said  goods  and  chattels,  in  manner  and  for  the  cause  aforesaid,  and 
whilst  the  said  sum  of  fourteen  shillings  and  fivepence  hal^nny 
remained  due  and  unpaid,  to  wit,  on  the  day  and  year  last  aforesaid 
at  the  parish  of  Saint  Austell  aforesaid,  in  the  county  aforesaid,  the 
goods  and  chattels  were  then  and  there  in  the  custody  and  possesrion 
of  one  Samuel  Treverton,  under  and  by  virtue  of  the  said  warrant, 
and  by  him  were  then  and  there  had  and  detained  for  the  cause 
aforesaid,  he  the  said  Samuel  Treverton,  then  and  there  being  one 
of  the  constables  of  the  said  parish  of  Saint  Austell  aforesaid,  and 
that  the  said  Richard  WtUiams  on  the  said  twenty-sixth  day  of 
April,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
forty-eight,  with  force  and  arms  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  said  goods  and  chattels  so  as  aforesaid,  in  the  custody 
of  the  said  Samuel  Treverton  as  such  constable  as  aforesaid,  then 
and  there  being  from  and  out  of  the  custody  and  against  the  will  of 
him  the  said  Samuel  Treverton,  then  and  there  unlawfully  and 
injuriously  did  rescue,  take  and  carry  away  (the  said  sum  of  fourteen 
shillings  and  fivepence  halfpenny  so  as  aforesaid  due  being  then 
unpaid),  and  other  wrongs  to  the  said  Samuel  Treverton,  then  and 
there  did  to  the  great  damage  of  the  said  Samuel  Treverton,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  count     And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Richard  Williams,  together  with 
divers  other  evil  disposed  persons,  to  the  number  of  fifty  and  more 
to  the  jurors  aforesaid  as  yet  unknown,  on  the  twenty-sixth  day  of 
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Aprilf  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and        1850. 
forty  •eight,  with  force  and  arms  at  the  parish  of  St,  Austell  aforesaid,  ZT"  ^ 

in  the  county  aforesaid,  did  unlawfully,  riotously  and  tumoltnously  Caie. 
assemble  and  gather  together  to  disturb  the  peace  of  oar  said  Lady 
the  Queen,  and  being  so  then  and  there  assembled  and  gathered 
together,  did  then  and  there  make  great  noises,  riot,  tumult  and  dis- 
turbance, and  then  and  there  unlawfully,  riotously,  routoutfly  and 
tumultously  remain  and  continue  together,  making  such  noises,  riot, 
tumult  and  disturbance  for  a  long  space  of  time,  to  wit,  for  the  space 
of  four  hours  or  more  then  next  following,  to  the  great  terror  and 
disturbance,  not  only  of  the  liege  subjects  of  our  said  Lady  the 
Queen,  there  and  thereabouts  inhabiting,  residing  and  being,  but  of 
all  the  other  liege  subjects  of  our  said  Lady  the  Queen,  there  passing 
and  repassing  in  and  along  the  public  streets  and  Queen's  common 
highways  there,  in  oontempt  of  our  said  Lady  the  Queen  and  he^ 
laws,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity^ 

FaurA  eownt  And  the  jurors  aforesaid,  upon  their  oath  aforesaid^ 
do  further  present,  that  the  said  Richard  WUUams^  being  such  evil 
disposed  person  as  aforesaid,  and  unlawfully  devising  and  intending 
to  obstruct  and  hinder  the  said  John  FerroWf  being  such  constable 
as  aforesaid,  in  the  execution  of  his  duty  aforesaid,  afterwards,  to  wit, 
on  the  said  twenty-sixth  day  of  Aprils  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  forty-eight,  with  force  and  arms  at  the 
parish  of  St.  Atutett  aforesaid,  in  the  county  aforesaid,  did  unlaw- 
fhlly,  wrongfully,  injuriously  and  contemptuously  in  a  violent  and 
noisy  manner,  and  by  violent,  noisy  and  outrageous  threats  and 
gestures  obstruct  and  hinder  the  said  John  Perrow^  so  being  such 
constable  as  aforesaid,  in  the  execution  of  his  duty  as  aforesaid,  and 
other  wrongs  to  the  said  John  PerroWy  so  being  such  constable  as 
aforesaid,  then  and  there  did  to  the  great  damage  of  the  said  John 
PttrroWf  to  the  great  hindrance  and  obstruction  of  the  performance 
of  his  duty  as  aforesaid,  in  contempt  of  our  said  Lady  the  Queen  and 
her  laws,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 
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1850.  THE  QUEEN  v.  JOHN  CHRISTOPHER,  JOHN 
SMITH,  and  GEORGE  THORNTON. 

Witneases  The  prisoners,  Christopher,  Smith  and  Thornton^ 
mittingma-  were  tried  before  Gilbert  Henderson,  Esq.,  Recorder 
fiTS^^"  of  the  borough  of  Liverpool,  on  the  22nd  day  of 
and  cxa-        October,  1849,  for  felony. 

cro88-eza-  When  the  prisoners  were  first  brought  before  the 

SepriJoncw  "^^igis'rate,  and  charged  with  the  felony,  the  witnesses 

minutes  were  swom,  examined  by  the  magistrate,  and  cross- 
thereof  were  •  J  1  ^1  •  J  -^^  •  ^  i^ 
duly  made  by  examined  by  the  prisoners,  and  written  minutes  of 

the  clerk,       jjjg  examination  and  cross-examination  were  made  by 

and  were  ,  ^ 

then  sent  to    the  clerk  to  the  magistrates,  under  the  inspection  of 

his  office  to      .1  •  .      . 

be  copied  as    *he  magistrates. 

draft  deposi-       These  minutes  were  then  sent  to  the  oflSce  of  the 

tions.    The  .  i   i.  i 

witnesses  clerk  to  the  magistrates,  and  there  delivered  to  a 
there  also.  <^lerk  named  Tasker,  who  proceeded  to  write  the  de- 
T^  the  copy-  positions  from  the  minutes.     The  witnesses  attended 

ing  clerk,         .i/y»  *.i  /•••it 

while  copy,  in  the  office,  and  in  the  course  of  writing  the  deposi- 
mmutes  tions,  Tctsker  put  some  questions  to  each  of  them,  for 
asked  the       the  purpose  of  rendering:  the  depositions  more  correct, 

witnesses 

someques-  clear,  and  complete.  The  answers  given  to  these 
p^MoT*   q'lestions  were    inserted    in   the  depositions.      The 

making  the 

depositions  more  correct,  clear  and  complete,  and  inserted  the  answers  in  the  depoatioiis. 

The  prisoners  were  not  present. 

The  depositions  thus  written  were  taken  back  to  the  magistrate.  The  witnesses,  in 
the  presence  of  the  prisoners,  after  being  duly  re-sworn,  and  after  hearing  the  deposi- 
tions read  over  to  them*  and  giving  the  prisoners  fidl  opportunity  of  cross-examination, 
signed  them. 

'Vhe  above  circumstances  appeared  at  the  trial,  and  a  material  question  was  put  to  one 
of  the  witnesses  as  to  something  which  he  had  said  to  T.,  in  answer  to  one  of  the  abore 
questions  so  put  to  him  by  T.  It  was  objected  and  ruled  that  the  answer  would  appear 
on  the  depositions,  and  that  they  must,  tnerefore,  be  put  in  as  primary  evidence  of  die 
statement. 

Held,  that  the  question  was  legal,  and  that  the  answer  formed  no  part  of  the  deposi- 
tions, but  was  wholly  independent  of  them,  and  ought,  therefore,  to  have  been  given. 
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magistrate  was  not  present,  nor  were  the  prisoners  at       1850. 
the  office  of  the  clerk  to  the  magistrates.  Chbisto- 

The  depositions   having   been    thus  written ,   the      phsr, 

•  i«tAi  J    Smith  and 

v^itnesses  appeared  again  before  the  magistrates,  and  tbosnton's 
in  the  presence  of  the  prisoners,  were  re-sworn ;  the       ^^^^^ 
depositions  were  read  over  to  them,  and  a  full  oppor- 
tunity was  afforded  for  cross-examination  before  the 
depositions  were  signed  by  the  witnesses. 

Under  these  circumstances  appearing  on  the  trial, 
the  counsel  for  the  prisoners  proposed  to  ask  one  of 
the  witnesses  for  the  Crown  the  following  question: — 

**  Did  you  not  tell  Mr.  Tasker  that  you  were  watch- 
ing the  prisoner  Christopher  till  a  quarter  before  one 
o'clock  ?  " 

This  question  was  material. 

The  question  had  reference  to  what  was  said  by  the 
witness^  in  answer  to  some  question  put  by  TaskeTf  as 
above  stated  in  the  course  of  writing  the  depositions, 
and  the  witness's  answer  would,  according  to  the 
evidence,  appear  on  the  depositions. 

The  depositions  were  not  read  or  tendered  in  evi- 
dence. 

The  counsel  for  the  prosecution  objected  to  the 
question  proposed,  and  the  question  was  overruled  by 
the  Court. 

The  prisoners  were  all  convicted  of  felony. 

Judgment  was  postponed,  and  the  prisoners  were 
committed  to  prison  until  it  shall  have  been  con* 
sidered  and  decided  by  this  Court. 

Whether  the  question  proposed  to  be  asked  was 
properly  overruled,  and  whether  the  prisoners  were 
duly  convicted. 

This  case  was  argued  on  Friday ^   1st  February^ 
1850,  before  Wildb  C.  J.,  Alderson  6.,  Mauls  J., 
WiOHTMAN  J.,  V.  Williams  J. 
r,  for  the  prisoner. 
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1850.  The  two  questions  for  the  Court  are ;  firsts  were 

Christo-    ^bere  any  legal  depositions  at  all  ?   Secondly ^  if  there 

PHBR,      were,  does  their  existence  render  the  question  inad- 

Smith  and        .    /,,    ^  ^ 

Thornton's  miSSlble? 

*^*  First.    The  depositions    were   not   taken   in   the 

tnanner  prescribed  by  the  statute  11  &  12  Vict.  c.  42, 
8.  17,  which  was  intended  to  obviate  the  objections 

which  attached  to  the  mode  prescribed  by  stat. 
7  Oeo.  4,  c.  64- 

The  former  statute  provides,  '^  that  in  all  cases  where 
any  person  shall  appear,  &c.,  before  any  justice,  &c., 
charged  with  any  indictable  oflPence,  &c.,  such  jus- 
tice, &c.,  before  he  shall  commit  such  accused  person 
for  trial,  &c.,  shall,  in  the  presence  of  such  accused 
person,  who  shall  be  at  liberty  to  put  questions  to  any 
witness  produced  against  him,  take  the  statement  on 
oath  or  affirmation  of  those  who  shall  know  the  facts 
and  circumstances  of  the  case,  and  shall  put  the  same 
into  writing  ;  and  such  depositions  shall  be  read  over 
to,  and  signed  respectively  by  the  witnesses  who  shall 
have  been  so  examined,  and  shall  be  signed  also  by 
the  justice  or  justices  taking  the  same,"  &c. 

Wilde  C.  J.-^— So  that  the  prisoner  had  a  right  to 
compare  the  verbal  statements  made,  with  the  written 
statements  produced,  and  see  that  they  corresponded, 
which  he  could  not  do,  unless  all  the  written  state- 
ments produced  had  been  made  verbally  in  his 
presence. 

HilU.  Here,  had  the  written  statements  been 
signed  in  the  first  instance,  the  depositions  would 
have  been  complete.  But  that  not  having  been  done, 
the  written  statements,  which  were  ultimately  signed, 
contained  answers  to  questions  which  had  been  put  to 
the  witnesses  in  the  absence  of  the  prisoner,  and  so 
were  not  legal  depositions.  If  such  a  course  were  to 
be  permitted,  the  prisoner  might  be  entrapped  into 


^ 
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making  some  statement  which  he  would  not  otherwise       1850. 
have  made.     For  as  previously  to  taking  the  pri-     cmngTo- 
soner's  examination,  the  evidence  is  to  be  read  over       pheb, 

Smith  ana 

to  him,  (11  &  12  Vict.  c.  42,  s.  18),  he  will  naturally  Thornton's 

suppose,  that  the  written  statement  so  read,  contains       ^"^' 

no  matter  beyond  what  he  had  heard,  and  will  not 

give  it  that  sort  of  attention  which  he  might  attempt 

to  do,  if  he  suspected  that  fresh  matter  had  been 

inserted ;    he  would  therefore,  very  probably,  pass 

over  such  fresh  matter  unheeded,  which,  if  observed, 

he  might  have  remarked    upon,  and  contradicted. 

Again,  suppose  any  of  the  witnesses  to  be  dead  or  ill, 

their   depositions  may  be  read  in  evidence  at  the 

trial,  (Ibid.  s.  17).     But  what  a  hardship  would  this 

be,  supposing  them  to  contain  matter  of  importance, 

upon   which    the    prisoner  had   no    opportunity  of 

cross-examining,  and  which  he  had  not  chanced  to 

notice  when  the  deposition  was  read  over  to  him. 

Maule  J. — That  section  makes  them  receivable  in 
evidence  upon  its  being  first  proved  that  they  were 
taken  in  the  presence  of  the  person  accused,  and  that 
he  or  his  counsel  or  attorney  had  a  full  opportunity  of 
cross-examining  the  witness.  Therefore,  you  would 
say  that  such  full  opportunity  did  not  exist  in  the  present 
case.  Suppose  a  question  to  be  put  to  the  witness  in 
the  absence  of  thef  prisoner,  which  question  involved 
two  alternatives,  and  the  answer  to  be  "  yes," — the 
magistrate's  clerk  might  think  the  answer  applied  to 
a  different  alternative  from  that  to  which  the  prisoner 
would  have  applied  it  had  he  been  present  and  had  an 
opportunity  of  fixing  it  to  such  alternative  by  a  cross- 
examination.  And  the  magistrate's  clerk  might  have 
taken  down  the  answer  in  such  a  form  as  to  make  it 
seem  applicable  to  the  wrong  alternative.  You  con- 
tend that  what  they  call  minutes  would  be  the  deposi- 

VOL.  I.  p  p 
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1850,      tions  had  they  been  signed,  and  that  the  minutes  not 
Christo-    ^^^^S  s^ned  there  are  no  depositions  at  all. 
PHBR,  HUls.   Secondly.  If  these  are  to  be  taken  as  depon- 

Smith  adu 

Thornton's  tioDS  the  only  effect  is  to  preclude  axi  inquiry  into  the 
^^^'  actual  statement  which  was  made  before  the  magistrate; 
it  would  not  preclude  an  inquiry  into  a  similar  atate- 
ment  made  elsewhere. 

Paget,  for  the  Grown. 

As  to  the  last  point.  The  case  as  stated  by  the 
Recorder  precludes  the  consideration  of  this  question. 
For  it  is  there  found  that  the  answer  of  the  witness  to 
the  question,  ^^  Did  you  not  tell  Mr.  Tosher,  &c./' 
would  appear  on  the  depositions.  Therefore,  as  the 
Recorder  has  found  that  tlie  very  statement  inquired 
into  would  appear  on  the  depositions,  the  only  question 
now  is  whether  the  depositions  were  good  ? 

Alderson  B. — *'  A  similar  statement"  is  the  true 
way  to  put  it. 

Paget  If  it  were  a  precisely  similar  statement  in 
answer  to  a  similar  question  put  at  a  different  time,  it 
would  still  be  inadmissible. 

Wilde  C.  J. — ^The  question  put  to  the  witness  be- 
fore the  magistrate  would  be,  ^*  Is  this  true  ?  **  whidi 
would  be  a  wholly  different  question,  and  receive  a 
wholly  different  answer.  It  would  neither  be  the  same 
nor  similar.  All  that  the  prisoner  woiUd  hear  would 
be  the  witness'  answer,  '^  Yes,"  or  ^^  It  is  true,"  to  the 
question,  *^  Is  this  true  ? "  The  question  to  which 
the  statement  was  originally  an  answer  would  not  have 
been  heard  by  the  prisoner. 

Aldbrson  B. — The  depositions  only  ejcclude  the 
actual  matter  which  takes  place  before  the  magistrate. 
If  a  person  in  the  street  had  asked  the  question  and 
got  the  answer,  might  it  not  have  been  inquired 
into? 
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Paget.    There  is  a  middle  course  between  viewing       1850. 
Tasker  as  a  mere  stranger,  and  identifying  him  with    cpristo- 
the  macnstrate.     Suppose  Tasker  bad  by  the  witness*    ^  ph"»»  ^ 

^  *^*  ''  Smith  and 

desire  written  down  a  statement  and  signed  it,  and  the  Thornton's 
witness  had  also  signed  it,  no  inquiry  could  then  have       ^^^' 
been  made  about  it,  because  the  written  document 
would  be  the  best  evidence. 

In  the  Quee^Cs  case,  2  B.  &  6.  289,  questions  were 
not  allowed  to  be  asked  respecting  the  contents  of  a 
letter. 

Alberson  B. — ^There,  the  letter  was  the  only  evi- 
dence of  a  statement  having  been  made  :  here  an  oral 
statement  was  made,  and  written  down  afterwards ; 
the  writing  was  secondary  evidence  of  it. 

Pagety  cited  Sainthill  v.  Boundy  4  Esp.  74. 

Maule  J. — There  may  be,  and  often  is  written 
evidence  of  a  statement  which  has  never  been  made ; 
but  which  is  put  into  writing  in  contemplation  of  its 
being  made:  for  instance,  a  draft  bond.  A  clerk 
prepares  it,  because  he  thinks  that  A.  J3.  is  going  to 
sign  it.  But^.  B.  may  turn  out  to  be  deaf  and  dumb, 
and  incapable  of  understanding  the  contents,  or  of 
assenting  to  them.  What  would  such  a  writing  be 
evidence  of? 

Paget.  In  Leach  v.  Simpsan^  5  M.  &  W.  312,  it  was 
held,  that  matter  which  had  been  deposed  before  a 
magistrate,  could  not  be  the  subject  of  parol  evidence 
in  a  civil  action.  Here  the  whole  of  the  acts  done 
were  a  part  of  one  transaction,  mz.,  of  the  process  of 
taking  down  the  depositions.  In  a  civil  action,  sup- 
pose a  merchant  were  cross-examined  about  some 
statement  made  by  him,  and  it  appeared  that  the 
statement  was  contained  in  a  letter,  part  of  which  had 
been  written  by  his  clerk ;  the  whole  letter  would 
primdfade  be  regarded  as  the  writing  of  the  merchant. 
Here  Tasker  is  in  the  position  of  the  merchant's  clerk. 

p  p  2 


542 


CROWN  CASES  RESERVED. 


1850. 


Maule  J No.    Tasker  cannot  be  taken  to  have 

Christo-    ^"^^6^  ^y  ^^^  dictation  of  the  witness :  he  usurped  an 

PHER,      authority.     He  can  no  more  exclude  parol  evidence  of 

Thornton's  ^^  witness'  Statement  by  reducing  it  to  writing,  than 

Case.       QQy  QQg  present  at  a  seditious  meeting  can  exclude 

parol  evidence  of  words  there  spoken,  by  choosing  to 

make  a  memorandum  of  it. 

Alderson  B. — If  the  question  were,  whether  the 
merchant  had  made  a  cammurdcatum  to  some  one,  the 
letter  might  be  the  only  evidence  of  such  communica- 
tion ;  but  not  of  the  fact  of  his  having  made  such  and 
such  a  statement.  In  a  note  to  Jeans  v.  Wh€e€Um, 
2  M.  &  R.  486,  n.,  the  whole  subject  is  admirably 
discussed,  and  the  argument  there  seems  to  settle  the 
question  before  us  (a). 


ChUdkdH 
My  4/A, 

1843. 

Where,  on  a 
preliminary 
nearing  of  a 
case,  the 
magistrate's 
clerk  had 
taken  down 
what  a  wit- 
ness said, 
but  neither 
witness  nor 
magistrate 
signed  it : 
H«M,that 
what  the  wit- 
ness said 
might  be 
proved  by 
any  one  who 
heard  him, 
without  pro- 
ducing tne 
derk's  note. 


(a)  The  report  of  the  case  in 
S  M.  4*  JR.  486,  is  as  follows  :— 

Jbans  V,  Whiidon. 

Case  for  a  malicious  ^irosecu- 
tion. 

The  defendant  had  made  a  charge 
against  the  plaintiff  before  a  magis- 
trate, the  hearing  of  which  waSf  in 
the  first  instance,  adjourned ;  and 
on  a  subsequent  occasion  the  case 
was  heard,  and  the  depositions  were 
gone  through,  taken  down,  and  the 
plaintiff  committed  for  trial.  A 
magistrate's  clerk  attended  on  the 
first  occasion,  and  took  down  what 
the  defendant  said,  but  the  de- 
fendant did  not  sign  it,  nor  did 
the  magistrate. 

BompoM  Seijt  objected  that  parol 

•  See  i2€v  ▼.  Harrii,  1  Mood.  C.  C.  R.  338. 

The  learned  Editor's  note,  referred  to  by  Aldersok 
B.y  is  as  follows ; — 

The  fact  of  a  conversation  or     writing  furnishes  no  general  princi- 
transaction   being   reduced    into     pie  for  excluding  other  evidence  of 


evidence  was  inadmissible  of  what 
the  defendant  said  on  the  first 
occasion,  and  that  the  writing  most 
be  produced. 

Crbsswkll  J. — I  know,  from 
the  depositions  returned  to  me  at 
the  assises,  that,  in  practice,  when 
a  case  is  adjourned,  the  deposi- 
tions are  not  regularly  reduced  to 
writing  under  the  statute,  and  I 
think  that  parol  evidence  is  ad- 
missible here  of  what  was  said  on 
the  first  occasion.  If  two  persona 
are  present  on  the  examination  of 
a  witness,  and  one  takes  a  note  of 
what  the  witness  says,  and  the 
other  does  not,  the  latter  is  as 
competent  as  the  former  to  prove 
what  he  heard. 

Verdict  for  the  plaintiff.* 
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WiLDB  C.  J.,  delivered  the  judgment  of  the  Court. 
We  think  the  question  proper  and  legal,  and  that  an 


1850. 


Christo- 


tbe  conversation  or  transaction  than 
the  writing.  Such  evidence  is  by  no 
means  necessarily  secondary  to  the 
writing.  Judges  take  notes  of  the 
evidence  given  on  trials,  yet  the 
evidence  may  be  proved  from  recol- 
lection, even  on  an  indictment  for 
peijury.  {Rowley's  case.  Mood. 
C.  C.  R.  111).  The  exclusion 
must  be  founded,  either  on  the 
agreement  of  parties,  or  on  the 
requirements  of  some  particular 
law.  When  parties  reduce  into 
writing  the  terms  of  an  agreement, 
or  account  of  any  other  transac- 
tion, as  between  themselves,  such 
writing  must  be  produced,  and  in 
the  case  of  an  agreement  cannot 
be  contradicted  or  even  added  to  by 
parol  evidence ;  for  it  is  a  reason- 
able presumption,  that,  though 
other  things  were  said  or  done, 
beaides  those  recorded  in  the 
writing,  the  parties  concurred  in 
treating  those  other  things  as  not 
essential  parts  of  the  agreement  or 
transactbn.  But  this  reasoning 
does  not  apply  to  third  parties. 
There  may  well  be  occasions,  either 
civil  or  criminal,  in  which  others 
may  have  an  interest  in  proving 
what  really  passed,  and  there  is 
no  reason  why  theff  should  not  be 
permitted  to  prove  it,  from  the 
memory  of  witnesses,  without  pro- 
ducing the  writing.  Where  matters 
are  required  to  be  reduced  into 
writing  by  statute,  either  for  the 
purpose  of  giving  validity  to  the 
transaction,  or  for  the  purpose  of 
evidence,  the  writing  may  be  con- 
sidered the  primary  evidence,  and 
must  be  produced.  But  questions 
may,  even  in  these  cases,  arise,  as 
to  the  extent  to  which  other  evi- 
dence is  to  be  excluded;  in  the 
determination  of  which,  the  neces* 


sity  of  the  case  in  some  instances,  gm^jj  |[q ^ 
the  purposes  of  the  enactment  in  Thornton's 
others  must  be  looked  to.  Thus,  Case, 
judicial  records  are  not  only  pri- 
mary, but,  from  their  nature,  con- 
clusive evidence  of  the  decisions 
of  Courts  of  justice.  The  Statute 
of  Frauds  requires  certain  agree- 
ments, &c.  to  be  in  writing,  to 
give  them  validity,  and  it  may  be 
laid  down  as  a  general  rule,  that 
in  cases  falling  within  that  statute, 
the  agreement  cannot  be  added  to, 
explained,  or  contradicted  by  parol. 
The  statutes  1  &  2  PA.  4*  M.,  and 
7  Cho,  4,  c.  64,  require  the  exami  • 
nations  of  witnesses  and  prisoners 
to  be  reduced  into  writing,  and  parol 
evidence  of  what  either  of  them 
sud,  when  under  examination,  can- 
not be  received  in  the  first  instance 
on  the  criminal  trial,  preliminary 
to  which  the  examination  was 
taken.  But  even  on  such  criminal 
trial,  evidence  is  admissible  by 
way  of  explanation,  or  to  prove 
that  the  party  made  other  state- 
ments besides  those  reduced  into 
writing,  otherwise,  the  safety  of 
prisoners,  and  the  credit  of  wit- 
nesses, would  depend  on  the  honesty 
and  accuracy  of  the  clerks  who 
take  tiie  examination ;  and  instances 
(not  occurring  on  such  criminal 
trial)  may  perhaps  arise,  in  which, 
what  a  witness  said  before  a  magis- 
trate, might  be  given  in  evidence 
against  him,  without  even  pro- 
ducing the  written  examination; 
at  all  events,  it  may  be  added  to 
or  explained,  and  that  even  by 
shewing  other  things  said,  per- 
tinent to  and  part  of  the  matters 
for  which  the  examination  was 
taken.  {Venqfrav.Johnsony  I  Mood. 
&  R.  316).  In  the  principal  case 
it  was  perhaps  not  neceasary  that 
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1850.  answer  should  have  been  required.  It  is  objected 
^  ^^^^  _    that  the  answer  was  to  be  found  in  a  paper  signed  by 

PHER»  the  witness,  which  must  be  regarded  as  a  deposition, 
Thobnton'8  having  acquired  that  character  from  the  circumstaDcea 

Cwe*  under  which  it  was  made.  But  the  ground  on  which 
a  deposition  is  exclusive  evidence  of  a  matter  con- 
tained in  it,  is  the  presumption  that  the  magistrate 
has  done  his  duty,  and  taken  down  all  that  was 
material  in  the  testimony  of  the  witness.  But  Tashtr 
was  a  mere  stranger ;  he  could  not,  by  any  act  of  his, 
attach  to  the  writing  a  character  which  would  exclude 
parol  evidence  of  what  was  so  written ;  it  does  not 
become  primary  evidence  of  such  matter — the  witness' 
own  words  are  the  primary  evidence  of  the  statement. 
Suppose  the  witness  had  said  something,  and  had  then 
written  it  down  himself:  his  writing  would  not  ex- 
clude his  speech.  Why  then  should  Tasker^s  writing 
do  so  ?  The  whole  argument  is  founded  on  an  in- 
correct analogy.  The  conviction  was  therefore  wrong ; 
an  entry  to  that  effect  must  be  made  on  the  record, 
and  the  prisoners  forthwith  discharged. 


the  statements,  parol  evidence  of 
which  was  objected  to»  (vw.  state- 
ments made  by  the  defendant  on 
the  first  occasion  of  his  going 
before  the  magistrate),  should  have 
been  reduced  to  writing  at  aU; 
but  even  if  the  entire  examinations 
of  the  witnesses  and  the  com- 
mittal of  a  prisoner  take  place  at 
the  same  time,  it  would  seem  most 
inconvenient,  as  well  as  unreason- 
able to  make  the  written  exami- 
nation conclusive  as  to  all  the 
preliminary  statements  of  the  wit- 
nesses on  which  it  is  founded. 
In  practice,  the  witnesses  are 
allowed  to  tell  their  stories  in  their 


own  way,  and  what  the  magistrates 
or  their  clerks  consider  to  be  the 
effect  is  written  down  and  then  read 
over  (it  is  true)  to  the  examinant; 
but  it  is  scarcely  to  be  expected 
that  he  should  be  very  exact  in 
observing  inaccuracies.  To  this 
it  may  be  added,  that  matters 
may  have  been  stated  which  were 
reasonably  omitted  from  the  written 
examination,  in  consequence  of 
their  appearing  at  the  time  insig- 
nificant, though  their  connection 
with  facts,  subsequently  brought 
to  light,  may  have  rendered  them 
of  the  utmost  importance. 
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REGINA  V.  JOHN  SANSOME,  185a 


Thb  prisoner  was  tried  before  Lord  Campbell  C.  J.,  at  i«  A  state- 
the  Spring  assizes  for  the  county  of  Nottingham^  a.  d.  by  a  prisoner 
1850,  for  the  murder  of  Elizabeth  Bailey,  by  intro-  ^^^^' 
duciug  his  finger  into  her  womb  with  the  intention  of  gistrate,  and 

•  1      <  •  siirned  by 

procunng  abortion.  t£e  pn«mer 

For  the  prosecution  there  was  offered  in  evidence  a  ^^  .^ 
declaration  made  by  him  before  the  committing  magis-  if  taken  in 
trate  in  the  annexed  form.  8crib«?by'^ 

The  magistrate's  clerk  who  was  called  to  prove  it,  {J ^f^gj^ 
stated  that  when  the  prisoner  was  before  the  magistrate  u  &  12  Vioi. 
the  witnesses  for  the  prosecution  being  examined  in  his  misubte  in* 
presence,  the  magistrate  thus  addressed  him  : — "  Hav-  «^4®"f ® . 

y  ^  against  mm 

ing  heard  the  evidence  do  you  wish  to  say  anything  in  at  his  trial  at 

answer  to  the  charge  ?    You  are  not  obliged  to  say  ^^!^8embkJ 

anything  unless  you  desire  to  do  so;   but  whatever  ^t where 

you  say  will  be  taken  down  in  writing,  and  may  be  evidence  of 

given  in  evidence  against  you  upon  your  trial ;"  that  SSreatOT*S^* 

tlie  magistrate  added  nothing  more.  The  prisoner  then  ^^™®?J^ 

made  the  declaration  which  was  taken  down,  read  over  held  out  to 

to  him  and  signed  by  him,  and  that  it  was  signed  by  gnc^sute^' 

the  magistrate.  »«nj  would 

The  prisoner's  counsel  objected  that  under  the  stat.  bie  under  * 

11  &  12  Vict.  c.  42,  8.  18,  the  declaration  was  not  St^terSir. 

admissible,  as  the  magistrate  had  not  stated  to  the  pri-  without 

soner  or  given  him  clearly  to  understand  '^  that  he  had  magis^te's 

signature. 

3.  It  will  be  prudent  for  Justices  always  to  give  the  prisoner  the  second  caution  as 
well  as  the  first. 

4.  Qikere,  whether,  where  there  has  been  a  previous  threat  or  inducement  held 
out  to  the  phsonerj  the  Justice  nuut  give  him  the  second  caution  as  well  as  the 
first? 
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1850.  nothing  to  hope  from  any  promise  of  favoar,  and 
Sansome's  DotJ^iDg  to  fear  from  any  threat  which  might  have 
Case.  been  holden  out  to  him  to  induce  him  to  make  any 
admission  or  confession  of  his  guilt;  but  that  whatever 
he  should  then  say  might  be  given  in  evidence  i^ainst 
him  upon  his  trial  notwithstanding  such  promise  or 
threat." 

Lord  Campbell  admitted  the  declaration^  and  re- 
served the  point  for  the  opinion  of  the  Judges. 

The  prisoner  was  found  guilty,  and  sentence  was 
passed  upon  him. 

NoUinghamshiref  \  John  Sansome  stands  charged  before  the  under- 
TO  WIT.  J  signed,  one  of  her  Majesty's  justices  of  the  peace, 
in  and  for  the  county  of  NaOmgham^  this  twelfth  day  of  Mcnf^  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  forty-nine,  ibr 
that  he  the  said  John  Sansome^  on  the  nineteenth  day  of  April  last, 
at  the  parish  of  Suiton  in  Aihfield,  in  the  said  county,  unlawfully 
and  feloniously  used  an  instrument  to  the  person  of  one  EUzabeA 
Bailey^  she  then  and  there  being  with  child,  with  intent  then  and 
there  to  procure  the  miscarriage  of  her  the  said  EUzabeih  BaHtif. 
And  the  said  charge  being  read  to  the  said  John  Sansome^  and  the 
witnesses  for  the  prosecution,  Richard  SouUHngy  Maty  Ann  Oterqft^ 
Lucy  Bailey^  John  Senior  Turner^  WilUam  Picker  and  David 
Richardson^  being  severally  examined  in  his  presence,  the  said  John 
Saneome  is  now  addressed  by  me  as  follows : — **  Having  heard  the 
evidence.  Do  you  wish  to  say  anything  in  answer  to  the  charge  ? 
You  are  not  obliged  to  say  anything  unless  you  desire  to  do  so  ;  but 
whatever  you  say  will  be  taken  down  in  writing,  and  may  be  given 
in  evidence  against  you  upon  your  trial."  Whereupon  the  said  John 
Saneome  saith  as  follows ; — "  As  regards  the  diarge  of  introducing 
any  instrument,  upon  examination,  I  found  It  was  impracticable,  on 
account  of  the  narrowness  of  the  passages,  and  the  apex  of  the  womb 
lying  so  high  up  that  I  could  not  reach  to  feel  it ;  in  consequence  of 
that  I  withdrew  my  fingers  and  observed  to  her,  You  will  be  all  right 


now.** 


(Signed)  John  Sansomx. 


The  above  examination  was  taken  before  me  at  MansfiM^  in  the 
said  county,  on  the  day  and  year  first  mentioned. 

(Signed)  J«  Salmond. 
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This  case  was  argued  on  27th  April,  1850,  before       1860. 
Lord  Campbell  C.  J.,  Parke  B.,  Alderson  B.,  Cress-  sansomb'* 

WELL  J.,  ErLE  J.  Caac 

Mellar,  for  the  prisoner,  shewed  what  was  the  state 
of  the  law  before  the  statute;  that  any  inducement 
which  was  calculated  to  affect  the  mind  of  the  prisoner 
with  hope  or  fear  rendered  the  confession  inadmissible ; 
that  if  any  such  inducement  had  been  held  out  previ- 
ously to  the  prisoner's  examination  before  the  magis- 
trate, it  was  the  magistrate's  duty  to  do  away  the  effect 
of  such  inducement.  {R.  v.  Arnold,  8  C.  &  P.  621,  per 
Lord  Denman)  ;  that  stat.  7  Geo.  4,  c.  64,  which  made 
the  statement  of  the  prisoner  admissible  on  proof  of  the 
magistrate's  signature,  and  of  the  usual  caution  was 
repealed  by  stat.  11  &  12  VicL  c.  42 ;  that  the  object 
of  the  latter  statute  was  to  prevent  any  necessity  for 
inquiry  at  the  trial,  whether  the  caution  had  been  duly 
given ;  that  the  Legislature  intended  to  prevent  magis- 
trates from  taking  down  as  evidence  against  a  prisoner 
any  statement  made  by  him  without  the  whole  caution 
prescribed  by  the  statute ;  that  it  was  not  the  object  of 
th^  statute  to  facilitate  proof;  that  the  words  **  at  any 
time  '*  in  the  last  proviso  in  the  stat.  11  &  12  Vict.  c.  42, 
8.  18,  must  be  read  as  though  they  were  *^  at  any  other 
time ;"  that  therefore  this  declaration  could  not  be 
given  in  evidence  at  common  law. 

Lord  Campbell. — You  seem  to  suppose  that  the 
object  of  this  statute  was  exclusively  to  benefit  the 
prisoner,  whereas  it  had  in  view  the  general  advance- 
ment of  justice. 

Parke  B. — The  question  is,  whether  the  first  proviso 
in  s.  18,  contains  a  condition  precedent,  or  is  merely 
directory. 

Mellor  cited  B.  v.  Kimber,  3  Cox,  C.  C.  223. 

Alderson  B. — The  question  there  seems  to  have 
been,  whether   the  prisoner's  examination,  as  there 
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1850»      taken,  could  be  used  in  evidence  under  the  Btatute, 
g^^^    T"  w^M  without  proof  of  the  m^istrate's  signature. 
Gate.  S.  C.  Denison  for  the  Crown  was  not  called  upon. 

Lord  GAMPBBtL, — The  objection  to  the  admisBibility 
of  this  declaration  is  unfounded.  The  signature  of 
the  magistrate,  and  that  of  the  prisoner  were  proved* 
It  would  have  been  admissible  at  common  law,  and  i^ 
so  still,  unless  excluded  by  the  statute.  It  is  argued, 
that  the  object  of  the  caution  in  the  first  proviso,  is  to 
do  away  the  effect  of  a  previous  inducement ;  but  as 
there  was  no  previous  inducement  here,  it  is  not  ne- 
cessary in  this  case  to  decide  whether,  if  a  previous 
threat  or  inducement  had  been  held  out  to  the  pri- 
soner, the  caution  prescribed  by  the  first  proviso  is  to 
be  regarded  as  a  condition  precedent,  or  as  merely 
directory. 

The.  28th  sec.  of  the  statute  declares,  that  the  forms 
given  in  the  schedule  are  to  be  deemed  good,  valid, 
and  sufficient  in  law,  and  the  form  in  the  schedule 
does  not  contain  the  second  caution.  It  would  there- 
fore seem,  that  both  at  common  law,  and  under  the 
statute,  the  declaration  in  this  case  was  admissible  in 
evidence  against  the  prisoner  (a). 

The  rest  of  the  Court  concurred;  and,  in  conse- 
quence of  a  suggestion  by  Erle  J.,  that  it  would  be 
desirable  to  give  some  direction  to  Justices  as  to  the 
proper  mode  of  taking  a  prisoner  s  statement  under 
Stat.  11  &  12  Vict.  c.  42,  s.  18,  that  learned  Judge 
intimated,  that,  in  his  opinion,  it  would  be  prudent  in 
Justices  always  to  give  the  prisoner  the  second  caution, 
as  being  the  only  course  which  would  preclude  all 
possibility  of  question  as  to  the  admissibility  of  his 
statement ;  for  as  it  was  not  yet  decided,  whether  that 
caution  was  absolutely  requisite  when  a  previous  in- 

(a)  R,  V.  Kimber,  3  Cox,  C.  C.  223,  may  probably  be  considered 
aa  overruled. 
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ducement  or  threat  bad  been  beld  oat,  aod  tb^  Justice       1850. 
could  never  be  certain,  whetber  such  previous  threat   sawsome^ 
or  inducement  bad  or  bad.  not  been  beld  out,  a  per-       ^^^'^ 
plexing  question  might  arise  as  to  the  sufficiency  of 
the  first  caution  to  remove  the  effect  on  the  prisoner's 
mind  of  such  threat,  ficc.,  should  it  turn  out  in  fact, 
that  such  threat,  &c.,  bad  been  held  out. 
The  rest  of  the  Court  i^reed. 


REGINA  V.  JAMES  THOMPSON.  I860. 


James  Thompson  was  indicted  at  the  Quarter  Ses-  "^'./^^  *^* 
sions  for  the  county  o{  Lancaster^  held  by  adjournment  takefi.'#' 
at  Salford,  on  the  7tb  day  of  January,  1850,  and  was  g^'i^jt!^ 
found  guilty  of  stealing  nine  gowns,  two  brass  candle-  wards  used 
sticks,  one  coffee  pot,  one  dining  table,  two  aprons,  common^ 
two  pair  of  boots,  two  pair  of  shoes,  four  shawls,  two  ^^^^l  ^* 
pair  of  stockings,  two  sheets^  and  two  silk  bandker-  B.:  Held, 

endence  to 
warrant  a 

(a)  The  Editor  feels  some  doubt  as  the  mere  taking,  jointly  with  conviction 
whetiier  the  precise  effect  of  the  the  wife,  would  not  j^rwi^/acie  be  u^gnvte) 
judgment  is  given  ia  the  marginal  a  trespass,  since  a  wife  ia  pre- 
note.  If  the  judgment  is  to  be  sumed  to  be  the  agent  of  her  bus- 
understood  to  sanction  the  opinion  band.  Nor  would  the  subsequent 
of  the  jury,  that  the  joint  taking  use  by  A,,  jointly  with  the  wife, 
per  9e  constituted  larceny,  the  mar-  alter  the  case.  But  as  soon  as  the 
ginal  note  is  correct.  But  if  the  element  of  adultery,  actual  or  in- 
element  of  adultery,  though  ap-  tended,  enters  into  the  case,  the 
parently  deemed  immaterial  by  the  presumption  of  agency  ia  rebutted, 
jury,  was  considered  essential  by  and  the  taking  by  A,  becomes  a 
the  Court,  the  marginal  note  should  trespass,  which  if  felonious  is  a 
be  ae  follows : — *'  J.,  who  was  then  larceny  $  and  the  wife  would  be  a 
living,  or  intending  to  live  in  co-trespasser,  and  criminally  liable 
adultery  with  the  wife  of  fi.,  assists  too,  were  it  not  for  the  legal  theory 
her  in  taking  the  goods  of  JS.,  [&c.  which  identifies  her  with  her  bus- 
&c.  as  above].  band,  and  so  prevents  a  taking 

lliis  would  seem  to  be  the  more  of  his  goods  by  her  from  being 

correct  view  of  the  case,  inasmuch  larceny. 
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1850.      chiefs,  the  property  of  Thomas  Edgerton.    The  evi- 
Thompson'b  ^c'^ce  shewed   that  the  prisoner,  who  worked   and 

Case.  lodged  at  the  house  of  the  prosecutor,  went  away  on 
the  4th  of  January^  1848,  with  the  prosecutor's  wife. 
That  they  went  to  Birmingham^  where  they  lived 
together  as  man  and  wife  for  more  than  a  year.  That 
they  took  with  them  from  the  prosecutor's  house^  a 
box  belonging  to  the  prisoner,  containing  the  wife's 
wearing  apparel,  and  also  a  coffee  pot,  and  two  can- 
dlesticks, the  property  of  the  prosecutor.  The  wife 
of  the  prosecutor  was  examined,  and  gave  very  con- 
tradictory evidence  as  to  what  passed  at  the  time  of 
leaving  the  prosecutor's  house.  She  stated,  however, 
as  part  of  her  evidence,  that  the  prisoner  assisted  in 
placing  the  things  in  the  box,  and  in  removing  the 
box  from  the  cellar  to  the  cart  in  which  it  was  taken 
away.  It  appeared  further,  that  on  the  parties  ar- 
riving at  Birmingham^  the  box  was  opened,  and  the 
prisoner  saw  its  contents.  That  the  coffee  pot  and 
candlesticks  were  used  by  them  in  their  house  at  Bir- 
minghanij  and  that  these  articles  were  afterwards  sold 
by  the  prosecutor's  wife.  That  the  prisoner  there 
pledged  some  articles  of  the  wearing  appareU  and 
applied  the  money  for  his  own  purposes. 

The  Chairman,  in  summing  up,  directed  the  jury 
to  find  the  prisoner  guilty,  if  they  came  to  the  one  or 
the  other  of  the  following  conclusions— either,  that 
the  prisoner  going  away  with  the  prosecutor's  wife  for 
the  purpose  of  an  adulterous  intercourse,  was  engaged 
jointly  with  her  in  taking  the  goods.  Or,  secondly, 
that  not  being  a  party  to  the  original  taking  or  re- 
moval, the  prisoner,  after  arriving  at  Birmingham^ 
appropriated  any  part  of  the  goods  to  his  own  use. 
The  jury  found  the  prisoner  guilty;  adding,  that  they 
did  so  on  the  ground  that  there  was  a  joint  taking  by 
the  prisoner  and  the  prosecutor's  wife.    The  counsel 
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for  the  prisoner  applied  to  the  Court  to  reserve  the 
question,  and  the  cases  of  Reg.  v.  Clark^  1  Moody's, 
C.  C.  R.  376,  note  (a),  and  Reg.  v.  Rosenberg^  1  C. 
&  K.  233,  were  cited.  The  Court  accordingly  re- 
quested the  opinion  of  the  Judges  on  the  question, 
whether  the  case  was  properly  left  to  the  jury,  and 
the  conviction  good. 

On  the  27th  Aprils  1850,  this  case  was  considered 
by  the  Court  of  Criminal  Appeal^  consisting  of  Lord 
Campbell  C.  J.,  Parke  B.,  Alderson  B.,  Cresswell 
J.,  Erlb  J.,  who  were  unanimously  of  opinion  that 
the  conviction  was  right. 
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Thomson's 
Case. 


REGINA  0.  THOMAS  SIMPSON  JONES. 


1850. 


John  Thomas  Simpson  Jones  was  indicted  in  January ^  i*  Obtuning 
1850,  at  the  Middlesex  sessions,  for  obtaining  by  false  means  of 
pretences,  a  Post  Office  order,  for  the  payment  of  mc^ntforthe 
three  pounds  of  the  £;ood8  and  chattels  of  John  Col-  name  and  cir- 

cumstances 

lingridge^  with  intent  to  cheat  and  defraud  him  of  the  of  thepri- 
same,  and  in  other  counts,  for  obtaining  a  five  pound  ^Z^g  * 
bank  note,  and  two  pieces  of  paper,  to  wit,  two  halves  letter,  is  an 
of  a  five  pound  bank  note,  of  the  value  of  one  shilling,  t'^lTyTy 
of  the  goods,  chattels,  and  monies  of  the  said  John  ^^^^^^l^„ 
Collingridge.  with  intent  to  cheat  and  defraud  him  stat  7&s 
thereof  Ga..4,c.29, 

tuercui.  g,  53, 

It  was  proved  in  evidence  that  the  prosecutor  re-  j^^^^J^^^ 
sided  at  Sunbury^  in  Middlesex,  having  a  house  also  obtained 
in  Bathf  but  that  at  the  time  of  his  receiving  the  letter  prisoner  in 
hereinafter  first  mentioned,  he  was  at  his  house  at  ^^^"iJlJ,^^ 

transmitted 
to  bim  in  a  letter,  posted  at  his  request  in  county  A»,  he  is  triable  in  A. 
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1850.  Sunhwry^  and  the  prisoner  at  VauxhaU  Road^  ia  the 
JoNKs'a     same  county  ;  and  with  respect  to  the  first  charge,  that 

Cwe,  the  prisoner  wrote  at  his  residence  the  letter,  of  which 
the  following  is  a  copy,  with  intent  to  defraud  the 
prosecutor,  and  assuming  a  name  to  which  he  had  no 
right,  mz.j  that  of  Dr.  Sootty  subscribed  to  the  letter. 

Gravesend,  July  SOdi,  1849. 

**  Permit  me  to  address  you  in  a  case  of  charity,  at 
the  earnest  entreaty  of  James  Brewer^  a  young  man, 
whom  you  have  been  very  kind  to  upon  several  occa- 
sions, and  some  months  ago  you  gave  him  1/.  3«.,  to 
take  him  to  Leamington — he  was  ordered  here  for  the 
benefit  of  sea-bathing,  but  the  air  being  too  keen  for 
his  delicate  frame,  he  has  been  advised  to  endeavour 
to  gain  admission  to  the  Consumption  Hospital^  Bramp- 
tony  near  London ;  he  is  in  very  distressed  circum- 
stances, and  has  no  means  of  paying  the  fees  of  that 
institution,  and  is  also  indebted  here  to  his  landlady, 
for  board,  &c.  Your  kindness  to  him  before,  induces 
him  to  hope  that  you  might  once  more,  and  for  the 
last  time,  render  him  some  little  assistance,  to  enable 
him  to  make  up  fifty  shillings,  all  that  he  is  deficient 
of  1  have  taken  more  than  usual  interest  in  his  case, 
having  given  him  some  linen,  and  IL  10s.  in  cash, 
which  is  as  much  as  my  limited  means  will  admit  me 
to  do.  The  sad  intelligence  of  a  death  in  my  family 
obliges  me  to  leave  home  in  a  few  hours  for  Scotlandy 
and  will  be  absent  some  weeks,  therefore  you  will  be 
pleased  to  return  an  answer  to  the  poor  youth  himself, 
along  with  the  enclosure,  which  is  of  importance  to 
him — addressed  James  Brewei\  Post  Office,  Granesend, 
Kent  J  to  be  left  till  called  for ;  and  I  have  instructed 
Miss  Scott^  my  sister,  to  acknowledge  the  receipt  for 
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him, — trusting  the  motive  which  actuates  me,  com-      i850. 
plying  with  the  request  will  be  deemed  an  apology.      ""j^iiiTT" 

*^  I  am,  Sir,  your  obedient  servant.  Case. 

**Jno.H,  Scott,  M.D." 
'*  To  John  CoUingridge^  Esq., 

"  Bathr 

The  prisoner  delivered  the  same  to  an  accomplice,  at  his 
residence  in  Middlesex^  with  instructions  to  put  it  in  the 
Post  Office  at  Gravesend^  to  be  there  posted  ;  that  the 
same  was  posted  accordingly,  and  duly  received  by 
the  prosecutor  in  Middlesex^  it  having  been  forwarded 
from  Bathf  in  the  county  of  Somenet^  to  him  at  jStm- 
bury ;  and  he  thereupon  believing  the  story  told  in 
the  said  letter  to  be  true,  and  that  it  had  been  written 
by  a  Dr.  Scott^  obtained  a  Post  Office  order  at  Stof^ 
hury  for  the  sum  of  32.  as  laid  in  the  indictment  in 
favour  of  James  Brewer ^  and  having  enclosed  the  same 
in  a  sealed  envelope  addressed  James  Brewer^  Post 
Office  Gfravesend  Kent^  put  it  into'  the  Sunhury  Post 
Office,  where  it  was  transmitted  by  course  of  post  to 
Ghraeesend,  in  the  county  of  Kent^  and  there  received 
by  the  accomplice  (under  the  prisoner's  instructions), 
who  got  the  money  for  the  order,  and  gave  half  the 
proceeds  to  the  prisoner  at  his  residence  in  Vaxtxhall 
Roady  keeping  the  other  half  himself.  The  pretences 
were  each  and  every  of  them  false  to  the  prisoner's  know- 
ledge, and  the  letter  was  written  with  intent  to  cheat  and 
defraud  the  prosecutor  and  obtain  money  from  him, 
and  the  name  of  Scott  was  assumed  for  that  purpose. 

With  respect  to  the  second  charge  it  was  proved  that 
the  prisoner  wrote  and  posted  the  following  letter  from 
Bath. 

''  Bath,  August  10th,  1B49. 

"  Sir, 
'^  It  is  a  most  unusual  thing  for  me  to  address  an  in- 


554  CROWN  CASES  RESERVED. 

1850.  dividual  to  whom  I  am  an  entire  stranger ;  but  circum- 
JoNBs's  stances  over  which  I  have  had  no  control  almost  compel 
Ca8«-  me  to  make  my  present  situation  known,  and  having 
received  this  morning  a  note  from  Dr.  Harrison^  who 
was  an  early  friend  of  my  late  father,  the  Rev.  W.  C. 
Collinridgejoi  Newcastle  J  intimating  that  a  namesake 
of  mine  was  residing  at  Bath^  and  under  an  impression 
(as  our  name  is  by  no  means  common),  I  have  ventured 
to  address  you  thinking  you  might  spring  from  the 
Northumberland  family  of  the  CoUinridge* s.  I  know 
of  no  relations  in  the  world  living  bearing  my  name 
except  an  only  brother  now  living  in  Hexham^  and 
several  sisters  married,  who  of  course,  do  not  take  the 
name  now.  I  have  been  bred  to  mercantile  pursuits 
of  commerce,  and  for  many  years  resided  at  Cape  8U 
Mary^s^  river  Gambia^  western  coast  of  Africa^  when 
I  lost  in  one  night,  by  the  upsetting  of  a  shallop  or 
small  decked  vessel  at  the  mouth  of  the  river  Nuno, 
the  entire  saving  of  many  years  of  industrious,  but 
labourious  toil,  amounting  to  2,750/.,  in  one  of  the 
most  unhealthy  climates  in  the  world ;  and  what  is  worse 
than  the  mere  loss  of  wealth,  the  burning  heat  of  the 
torrid  zone  has  so  injured  my  constitution  that  at  the 
early  age.  of  thirty-four,  I  have  been  compelled  to  re- 
linquish a  good  situation  which  required  some  activity. 
Since  my  return  to  England  I  have  for  some  time  past 
been  endeavouring  to  obtain  a  situation  in  some  of  the 
milder  West  India  islands,  Madeira,  or  the  south  of 
Europe,  with  a  view  of  re-establishing  my  health ;  but 
all  endeavours  have  proved  unavailing, — the  medical 
profession  have  recommended  me  to  try  the  benefit  of 
the  Bath  waters,  but  I  am  sorry  to  say  I  have  found  no 
benefit, — my  funds  are  almost,  nay,  I  may  say,  wholly 
expended,  and  I  have  not  one  single  friend  here  to 
whom  I  may  appeal  to  in  confidence.  Upon  beginning 
to'  write  this  it  was  my  intention  to  have  asked  you  to 


.J 
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advance  me  a  small  sum  as  a  loan, — that  is,  if  you  had  1850. 
any  knowledge  of  our  family  in  the  north ;  but  I  will  joneb*s 
refrain  from  asking  that  favour,  for  if  you  oblige  me  ^**®* 
with  a  loan,  I  have  no  prospect  in  the  world  of  repay- 
ing it  at  present ;  and  if  it  is  in  your  power  to  assist 
a  ruined  merchant  in  ill-health  I  will  feel  truly  grate- 
ful. It  must  be  as  a  gift,  for  from  the  tenor  of  my 
brother's  letter  it  appears  his  means  are  limited,  and 
I  have  no  prospect  there  except  casual  assistance. 
Read  his  letter,  and  you  will  see  his  position  and  mine. 
He  sent  me  5/.  in  June^  and  having  an  aged  mother  to 
maintain,  and  a  large  family,  upon  his  small  practice, 
being  by  profession,  a  surgeon,  I  really  cannot  summon 
resolution  to  apply  to  him  at  least  for  a  time.  The 
enclosed  letter  yon  will  be  pleased  to  return  to  me,  as 
also  the  note  which  you  will  perceive  is  signed  by  the 
Archbishop  of  York^  (signed  Ebor)^  I  presume  the 
Latin  name  for  that  city ;  and  as  I  am  invited  to  spend 
a  day  with  a  family  in  Chippenham^  some  twelve  miles 
distant,  you  will  be  pleased  to  return  them  to  me  there, 
addressed  as  below. 

I  am  a  poor  one,  Mr.  Collinridgej  to  press  for  a  favour. 
I  have  always  through  life  been  placed  above  it,  and 
my  distresses  are  not  the  less,  or  the  privations  which 
I  have  undergone,  and  now  silently  undergoing,  are  not 
.the  less  keen  because  I  do  not  enlarge  upon  them;  but 
as  I  have  addressed  you  in  confidence,  I  will  here  state 
that  if  you  can  render  me  any  pecuniary  assistance, 
without  injury  to  those  who  may  have  strong  claims 
upon  you  and  equally  necessitous,  I  will  be  for  ever 
grateful  for  the  least  aid.  An  early  answer  will  oblige ; 
and  I  may  here  mention  it  was  your  domestic  in 
Pulteney  Street,  who  gave  me  your  address,  having 
called  this  morning  in  the  hope  of  seeing  you  per- 
sonally.    Wishing  you,   Sir,   a  long  enjoyment  of 

VOL»   I.  Q   Q 
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1850.       peace  and  traDquillity,  I  remaiD,  Sir,  your  obedieDi 

Jones's      ^^^'^^^^^ 

Case.  *<  John  Henry  Collinridge.*' 

**  Address,  Mr.  J.  H.  Collinridgej  (to  be  called  for) 

late  from  Africa^  the  Post  Office,  Chippenham, 

Wilts:' 
**  To  John  Collinridge,  Esq.,  {oiBath),  Stmbury  VtUa, 

Sunbury,  Middlesex^  /.  Jff.  C:* 

It  was  proved  that  the  above  was  duly  received  at  iStm- 
burtf  by  the  prosecutor,  who  thereupon  believing  its 
contents  to  be  true,  and  that  it  was  written  by  a  person 
bearing  the  name  of  John  Henry  Collinridge^  enclosed 
one-half  of  a  51.  note  in  a  letter  addressed,  Mr./.i7.  CoU 
linridgey  (to  be  called  for)  late  from  Africa^  Post  Office, 
Chippenham^  Wilts^  and  forwarded  it  by  post  from 
Sunbutn/j  to  Chippenham,  in  the  county  of  Wilts,  where 
it  was  received  by  the  prisoner,  who  thereupon  requested 
the  prosecutor,  by  letter,  to  forward  the  second  half  of 
the  note  by  post  to  his  residence  in  Middlesex,  and  which 
the  prosecutor,  who  was  then  still  at  Sunbury  and  wrote 
from  thence,  accordingly  did,  and  the  prisoner  received 
it  there,  and  by  letter  duly  acknowledged  the  receipt 
of  such  half  note  there.  The  letter  was  written  by  the 
prisoner  himself  with  intent  to  defraud  the  prosecutor 
of  his  money,  and  he  knew  the  contents  to  be  false, 
assuming  for  the  purpose  of  such  fraud  the  name  of 
John  Henry  Collinridge^  to  which  he  was  not  and  never 
had  been  entitled. 

Three  points  were  taken  by  the  prisoner's  counsel 
as  to  both  charges. 

First.  That  neither  of  them  were  offences  within 
the  meaning  of  the  statute.  That  the  Post  Office  order 
and  the  hi.  were  mere  voluntary  gifts,  and  that  the 
statute  did  not  apply  to  voluntary  charitable  gifts. 

Second.    As  to  the  first  charge,  that  the  same,  if 
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triable  any  where,  was  only  triable  in  the  county  ii)       1850. 
which  the  Post  Office  order  was  received;  and  that     jovns'B 
it  was  received  in  the  county  of  Kent.  ^^^*"- 

Third.  As  to  the  second  charge.  That  one-half 
of  the  bank  note  having  been  received  in  Wiltshire, 
and  the  other  half  in  Middlesex,  the  bank  note  was 
not  received  in  Middlesex ;  and  that  with  respect  to 
the  charge  of  obtaining  two  pieces  of  paper,  to  wit, 
two  halves  of  a  Banh  of  England  note,  value  one 
shilling,  the  same  constituted  no  offence,  because  the 
halves  were,  of  themselves  and  as  distinct  from  each 
other,  valueless. 

The  jury  found  the  prisoner  guilty. 

The  learned  Chairman,  Mr.  Serjeant  Adaub,  re- 
served the  above  questions  for  the  opinion  of  the 
Judges. 

On  27th  April,  1850,  this  case  was  argued  before 
Lord  Campbell  C.  J.,  Parks  B.,  Aldbrson  B., 
Cresswell  J.,  Erle  J. 

Phinn,  for  the  prosecution. 

First.  A  begging  letter  containing  a  false  tale  is  a 
false  pretence,  within  the  stat  7  &  8  Geo.  4,  c.  29, 
s.  53.  The  first  statute  on  this  subject,  83  Hen.  8, 
c.  1,  expressly  mentions  counterfeit  letters;  the 
second,  30  Geo.  2,  c.  24,  merely  speaks  of  '*  false 
pretence  or  pretences.''  Both  these  are  repealed  by 
stat.  7  &  8  Geo.  4,  c.  27  ;  and  the  law  is  now  regu- 
lated by  stat.  7  &  8  Geo.  4,  c.  29,  s.  53,  which  speaks 
only  of  "  any  false  pretence."  So  that  it  would  seem 
that  any  chattel,  money,  &c.  obtained  by  any  false 
pretence,  is  within  the  statute.  (See  M.  v.  Young, 
3  T.  R.  102,  per  Lord  Kenyon).  It  was  suggested 
at  the  trial,  that  a  false  pretence,  within  the  meaning 
of  the  act,  must  purport  to  relate  to  some  contract 
which  would  benefit  the  party  deceived.  JR.  v.  Crossley, 
2  M.  &  R.  17,  was  cited. 

Q  Q  2 
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1850.  Cresswell  J, — The  question  there  was  rather  one 

jojfj5g»g  of  fact  for  the  jury,  whether  the  money  was  obtained 
Cmo.  by  the  false  pretence,  or  by  the  fraudulent  promise  to 
repay  it. 

Phinn.  It  was  also  suggested  that  as  the  Vagrant 
Act,  5  Geo.  4,  c.  83,  s.  4,  made  this  a  substantive 
offence,  it  could  only  be  dealt  with  summarily. 

Parke  B. — ^The  offence  there  is  a  different  one, 
viz.,  *'  going  about  as  a  collector  of  alms,  &c."  Bat 
that  statute  would  not  prevent  the  party  from  being 
proceeded  against  under  the  then  existing  statutes, 
which  already  made  the  offence  a  misdemeanor. 

Secondly.    The  case  was  rightly  tried  in  Middlesex. 

Aldersok  B.  cited  R.  v.  Buttery^  referred  to  by 
Abbott  C.  J.,  in  R.  v.  Burdett,  4  B.  &  A.  179,  (not 
reported  elsewhere),  to  shew  that  the  offence  consists 
in  obtaining  the  money;  and  observed,  that  here, 
when  the  party  solicited  put  the  letter  containing  the 
Post  Office  order  into  the  post  at  Sunbury  in  Middle- 
sexj  the  Post  Master  became  the  agent  of  the  prisoner, 
and  the  latter  must  thus  be  taken  to  have  received 
it  in  Middlesex. 

Phinn.  The  difficulty,  if  any,  is  entirely  removed 
by  Stat.  7  Geo.  4,  c.  64,  s.  12,  which  enacts,  that  'Hf 
any  felony  or  misdemeanor  shall  be  begun  in  one 
county,  and  completed  in  another,  such  felony  or 
misdemeanor  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  any  of  the  said  counties, 
in  the  same  manner  as  if  it  had  been  actually  and 
wholly  committed  therein. 

Alderson  B. — It  would  have  been  good  indepen- 
dently of  the  statute. 

T^rd  Campbell. — The  Court  are  unanimously  of 
opinion  that  the  conviction  was  right. 
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(SPBING  ASSIZES,  1850). 
REGINA  V.  WILLIAM  WOOLLEY,  ^850. 


The  prisoner  was  tried  and  convicted  before  Pat-  If-ifrau- 
TBSON  J.,  at  the  Spring  assizes  at  Stafford^  on  an  presentlaB' 
indictment  which  charged  in  the  Ist  Count,  —That  f^^.^*^\^°^ 
he  was  secretary  to  the  JEarl  of  Uxbridge  Lodge  of  which  is  not 
Odd  Fellows  at  Burton-upon- Trent.     That  Joseph  fng*S^t,and 
Buxton  was  a  member,  and  indebted  thereto  in  two  ^  8®^"  , 

money,  that 

shillings  and  twopence.     That  defendant  falsely  pre-  is  a  false  pre- 
tended to  Buxton  that  the  sum  of  thirteen  shillings  Jhe^gtat!*  ^^ 
and  ninepence  was  due  from  him  to  the  lodge,  and  ^  «k  s  Geo.  4, 
thereby  obtained  from  him  one  sovereign,  one  half-     Therefore, 
sovereign,    three    crowns,   four    half-crowns,    eleven  McreuVo^ 
shillings,   twenty-three  sixpences,  one  hundred  and  anOddFci- 
thirty-nine  pence,  and  two  hundred  and  seventy-eight  told  a  mem- 
halfpence  of  the  monies  of  Buxton,  with  intent  to  cheat  owe?the*** 
and  defraud  him,  and  whereas,  &c.  iodfjrei3*.9rf.» 

2nd  Count.    Alleged  the  obtaining  of  same  monies,  obtained^ 
omitting  the  sovereign  and  half-sovereign.  thaTstfm 

3rd  Count.     Falsely  pretending  to  Joseph  Buxton,  fraudulently, 

Vf  11  AV^ft  ft   t  fl  A 

that  thirteen  shillings  and  ninepence  would  be  due  member  only 
and  owing  on  28th  November,  from  him  to  a  certain  ^^^  \^^ 
society  called    The  JEarl  of  Uxbridge  Lodge  of  Odd  to  be  rightly 
Fellows,  and  obtaining  thirteen  shillings  and  nine-  obt^ning** 
pence.  ??°«y  "°^" 

•  .    •  .       false  pre- 

4th  Count.     Obtaining  thirteen  shillings  and  six*  tences. 

pence. 

5th  Count.     Unlawfully  demanding,  having,  and 
receiving,  thirteen  shillings  and  ninepence. 
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1850.  It  appeared  in  evidence^  that  Joseph  Buxton  was  a 

Woollky'8  wiember  of  the  lodge, — that  his  contribution  was  nine- 
Case,  pence  per  fortnight ;  that  the  prisoner  was  permanent 
secretary  of  the  lodge  with  a  salary;  that  it  was  his 
duty  to  receive  money  from  the  members  in  lodge 
hours,  but  he  had  no  authority  to  receive  any  out  of 
the  lodge;  that  on  the  17th  November^  prisoner  himself 
brought  and  tendered  to  Buxton  out  of  the  lodge  a 
writing  or  summons  in  the  words  following  ^- 

Earl  ofUxhridge  Lodge^ 
Burton-on"  Trent  ^ 
Sir  and  Br.  (Brother),        November  14M,  1848. 
I  hereby  give  you  notice,  that  you  owe  to  your 
lodge  for  contributions,  &c.,  the  sum  of  IBs.  dd.  due 
on  the  20th  inst. 

Yours  respectfully, 
To  Mr.  Joseph  Buxton.  William  Woolley. 

The  20th  November  was  the  next  lodge  night  after 
the  14th.  Prisoner  said,  I  have  brought  you  a  summons 
for  the  money  you  owe  the  lodge.     Buxton  opened 
the  paper  and  said.  Do  I  owe  that  amount,  thirteen 
shillings  and  ninepence?     Prisoner  said,   You    do. 
Buaton  said.  It  is  not  very  long  since  I  paid*a  sum  at 
the  lodge  to  you.     Prisoner  said.  That  is  what  you 
owe.    Buxton  said,  Very  well,  and  paid  him  fourteen 
shillings,  and   received  threepence  in   change,  but 
Buxton  could  not  recollect  in  what  coin  he  paid  except 
that  there  were  half-crowns.    Buxton  had  never  paid 
money  out  of  the  lodge  before, — he  never  paid  any 
more,  nor  went  to  the  lodge  afterwards.     Prisoner 
wrote  on  the  paper,  "  November  17th,  1848,  Received 
13^.  9d.  on  this  account.     William  Woolley J^ 

It  appeared  by  the  lx>oks  of  the  lodge  in  prisoner's 
writing,   that  Buxton  had  paid  three  shillings  and 
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ninepence  on  the  23rd  of  October  at  the  lodge,  and       1850. 
that  on  November  20th,  two  sums  of  ninepence  and  a  woo^lby'b 
subscription  of  eightpence  were  due  from  him.    The       C«««- 
prisoner  accounted    to    the   treasurer  on  the  20th 
November^  and  paid  hitn  four  pounds  eleven  shillings 
and  one  penny,  but  no  sum  of  thirteen  shillings  and 
ninepence  from  Buxton.    There  was  no  entry  on  20th 
November  of  any  fine  inflicted  on  Buxton^  but  there 
was  an  entry  in  prisoner's  writing  of  a  fine  of  one 
shilling  on  him  on  the  4th  of  December.     Fines  are 
entered  at  the  time  they  are  inflicted.     On   22nd 
October^  1849,  there  is  an  entry  against  Buxton's 
name,  "  2U  lOrf.  *  expelled/  " 
Vaughan^  for  the  prisoner  objected. 
First.  That  here  was  no  false  pretence  within  the 
Stat.  7  &  8  Geo.  4,  c.  29.  s.  53,  that  the  fact  of  what 
was  due,  was  as  much  within  the  knowledge  oi  Buxton 
as  of  the  prisoner.     That  it  was  no  more  a  false  pre- 
tence than  if  a  creditor  should  say,  you  owe  me  5/., 
when  the  debt  was  only  2/.,  and  so  obtain  hi.     (See 
R.  V.  WUchell,  2  East,  P.  C.  830;  B.  v.  Johnston, 
2  Moody,  254;  B.  v.  Ball,  Car.  &  Marsh.  249; 
B.  V.  Beed,  7  C.  &  P.  848). 

Secondly.  That  if  there  be  any  false  pretence,  it  is 
the  paper  or  summons  which  therefore  ought  to  be 
set  forth  in  the  indictment.  (See  Starkie  on  Crim. 
Pleading^  p.  97). 

On  the  other  side,  it  was  contended  that  the  false 
pretence  was  the  oral  assertion  of  the  prisoner,  who, 
himself,  brought  the  paper  signed  by  himself,  that 
the  money  was  due.  (Hamilton  v.  Beg.  in  Error, 
9  Q.  B.  271). 

The  learned  Judge  requested  the  opinion  of  the 
Court,  whether  the  conviction  could  be  sustained  upon 
all  or  any  of  the  counts  of  the  indictment. 

The  same  prisoner  was  also  convicted  on  an  indict- 
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1850.  ment,  charging  him  with  obtaining  a  sovereign  from 
Woollky'b  ^^^^^^  Buxton^  by  false  pretences,  with  intent  to 
Case.       defraud  him. 

The  indictment  was  in  a  similar  form  to  the  pre- 
ceding one.  William  Btixton  was  a  member  of  the 
lodge,  and  contributed  ninepence  per  fortnight.  He 
had  been  residing  at  Manchester^  and  paid  through 
his  mother,  who  resided  at  Burton-on^Trent.  It  ap- 
peared by  the  prisoner's  books,  that  payment  of  one 
shilling  and  sixpence  was  made  on  account  of  William 
Btixton,  on  the  23rd  Aprils  1849,  so  that  three  shillings 
would  be  due  on  18th  June,  and  there  was  an  entry  by 
the  prisoner  of  payment  by  Buxton  of  three  shillings 
on  the  18th  June.  On  the  15th  June,  Buxton  re- 
turned to  Burton^  and  on  the  I8th  went  to  the  lodge, 
it  being  a  lodge  night.  When  he  was  outside  the  door 
he  saw  the  prisoner  inside,  who  told  him  he  could 
not  be  admitted  till  he  was  clear.  Buxton  asked  what 
was  due.  The  prisoner  said  thirteen  shillings  and 
fivepence.  Buxton  gave  him  a  sovereign,  and  was 
then  admitted.  The  prisoner  went  to  his  desk  and 
entered  thirteen  shillings  and  fivepence  on  Buxton's 
card,  but  he  paid  over  to  the  treasurer  five  shillings 
only  as  received  from  Buxton,  which  was  the  sum 
really  due.  The  same  objections  were  matie  also  ia 
this  case  so  far  as  they  were  applicable. 

On  27th  Aprilj  1850,  this  case  was  argued  before 
Lord  Campbell  C.  J.,  Parke  B.,  Alderson  B., 
Cresswell  J.,  Erle  J. 

Vaughan  for  the  prisoner. 

First.  There  is  here  no  false  pretence  within  mean- 
ing of  Stat.  7  &  8  Geo.  4,  c.  29,  s.  53.  The  decisions 
shew  that  false  pretences,  legally  speaking,  mean 
either  a  false  representation  of  the  situation  in  life  of 
some  party,  or  a  false  statement  as  to  some  other 
circumstances  relating  to  them,  or  a  false  use  of  the 
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name  of  a  third  party  ;  and  by  some  one  or  other  of      1850. 
these   means  operating  on   the   mind  of  the  party  ^ooLLBys 
cheated.  Case, 

ffuddleston^  for  the  Crown,  suggested,  that  as  the 
second  indictment  did  not  raise  some  of  the  points 
which  arose  on  the  first  indictment,  it  might  be  con- 
venient first  to  argue  the  questions  raised  on  the 
second. 

Parke  B. — But  the  prisoner  has  a  right  to  our 
judgment  on  both  indictments. 

Vaughan  cited  B.  v.  Barnard,  7  C.  &  P.  784 ; 
R  V.  Douglas,  1  Camb.  212 ;  E.  v  Wickham,  10 
Ad.  &  E.  34 ;  Hamilton  v.  Beg.,  9  Q.  B.  271 ;  E.  v. 
Young,  3  T.  R.  98 ;  JR.  v.  Colman,  1  Leach,  889, 
innotis;  B.  v.  Freeth,  R.  &  R.  127.  In  all  those 
cases  it  appears,  that  money  had  been  obtained  by  a 
false  representation  of  a  fact,  of  which  the  party 
cheated  could  not  possibly  have  been  cognizant,  and 
the  truth  of  which  he  had  no  means  of  ascertaining. 

Lord  Campbell. — What  is  your  definition  of  a  false 
pretence,  which  would  exclude  this  case?  Do  you 
mean,  that  it  must  be  a  representation  of  some  fact, 
the  truth  of  which  cannot  be  ascertained? 

Vaughan.  The  words  of  the  statute  would  not 
exclude  a  representation  as  to  some  future  fact ;  yet 
that  has  been  held  not  to  be  a  false  pretence  within 
the  act. 

Lord  Campbell. — That  is,  because  the  party  ad- 
dressed has  an  opportunity  of  exercising  his  judgment 
on  the  probability  of  its  happening. 

Alderson  B. — If  a  man  represents  as  an  existing 
fact  that  which  is  not  an  existing  fact,  and  so  gets  your 
money,  that  is  a  false  pretence :  for  instance,  that  a 
certain  church  had  been  built,  and  that  there  was  a 
debt  still  due  for  the  building,  when  there  was  no 
debt  due^  that  would  be  a  false  pretence;   yet  the 
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1850.       matter  might  easily  be  inquired  into  and  ascertained. 

Woollby's  ^^  *^^®  *^®  common  case.    The  prisoner  says,  "  lam 

Case.       sent  by  Mrs,  T.  for  a  pair  of  shoes/'     Is  not  that  a 

false  pretence  ?  yet  inquiry  can  be  made,  and  after 

the  thing  has  happened,  usually,  is  made,  and  the 

falsehood  detected. 

Vaughan.    Mrs.  T.  might  live  five  miles  off. 

Alderson  B. — Or  she  might  be  a  next  door  neigh- 
bour. But  false  pretence  or  no,  cannot  depend  on 
mileage. 

Lord  Campbell. — It  seems  that  the  Legislature 
meant  to  prevent  such  gross  frauds  as  may  easily  be 
perpetrated,  though  an  inquiry  might  easily  be  made. 
Suppose  a  tax- gatherer  demands  money  for  taxes 
alleged  to  be  due,  you  inquire,  and  find  that  the 
persons  through  whom  you  usually  make  such  pay- 
ments have  not  paid  it,  and  you  accordingly  pay  it, 
though  in  reality  nothing  be  due,  would  not  that  be  a 
false  representation  ? 

Parke  B.  referred  to  2  Greave^  Russell^  289, 
note  {g\  and  to  the  observations  of  Lord  Denman  iq 
R.  V.  Wickham^  10  Ad.  &  £.  34,  and  said  that  Mr. 
Chreaves*  view  seemed  to  be  correct. 

Erle  J. — It  was  once  thought  that  the  law  was  ooly 
for  the  protection  of  the  strong  and  pmdent.  That 
notion  has  ceased  to  prevail  (a). 

Alderson  B. — The  old  law  about  a  &lse  token  was 
a  much  more  stringent  rule.  Why  should  we  not  bold 
that  a  mere  lie  about  an  existing  fact  told  for  a  frau- 
dulent purpose  should  be  a  false  pretence. 

Vaughan.  If  A.  tells  B.  that  he  owes  him  5/.,  and 
J3.,  though  really  owing  him  nothing,  pays  him  hi 
Is  that  a  false  pretence  ? 

Lord  Campbell. — If  a  tradesman  knowing  that  a 

(a)  Forillustrations  of  this  notion,      JR.  v.  WiUan^  Ibid.  2,  558;  H  r. 
see  B.  V.  Qribbk,  1  Leach,  375;      Southertonfd  Etmt,  140. 
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customer  owes  him  nothing  whatever,  says  that  he       1850. 
owes  him  5/.  and  gets  the  money,  I  think  he  comes  woollby's 
within  the  statute.  Case. 

Aldbrson  B. — In  R.  v.  ViUeneuoe,  2  East  P.  C. 
830,  the  false  pretence  was  a  bare  lie. 

Vaugkan.  A  third  person's  name  was  falsely  intro- 
duced. 

Alderson  B. — What  difference  can  that  make  ? 

Lord  Campbell.-— I  entirely  agree  with  the  obser- 
vations of  Lord  Denman  in  E.  v.  Wickham^  10  Ad.  & 
E.  34,  and  think  this  case  clearly  within  the  statute. 

The  rest  of  the  Court  concurred. 


REGINA  V.   SODAICK   FADERMAN,    SAUL        1850. 
LAURIO,  and  BERNARD  GORDON.  ^ 

This  case  came  on  to  be  tried  before  V.  Williams  J.,  This  Court 
at  the  Central  Criminal  Court,  on  the  8th  day  of  Fe-  dS/™"" 
bruartfy  1850.  !i^*^?;°'. 

*^  ttat  11  &  12 

The  prisoners  were  indicted  under  the  stat.  1 1  Oeo.  4  Vict.  c.  rs, 
and  1  Wm.  4,  c.  66,  s.  19,  by  which  it  was  made  a  SoiSS,  to^*' 
felony  to  engrave,  &c.,  (without  authority)  on  any  ycj©'^* 
plate,  or  any  wood,  stone,  or  other  material,  any  bill  given  against 
of  exchange,  promissory  note,  undertaking  or  order  on^a^enerai 
for  the  payment  of  money,  or  any  part  of  any  bill  of  «i««?«n'«r  ^ 
exchange,  &c.,  of  any  foreign  prince  or  state,  or  know-  ment  by  the 
ingly  to  have  in  possession  any  plate,  &c.,  so  engraved,  i^J^'^^^^. 
or  to  utter  or  knowingly  have  in  possession  any  paper  pnw>ner  took 

Snch  a  judgment  can  only  be  reviewed  on  a  writ  of  error. 

HM,  by  Aldbbson  d,,  Cbbsswbll  J.»  and  V.  Williams  J.,  at  the  Central 
Criminal  Court,  that  on  general  demurrer  to  an  indictment,  under  stat.  11  Qto.  4  & 
1  Wm,  4,  c.  66,  8.  19,  (felony)  judgment  for  the  Crown  must  be  final. 
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1850.      on  which  any  part  of  sach  foreign  bill,  &c.,  shall  be 

Fad.rmak,  raatJe  <"■  printed. 

Laubio,  aad      The  counsel  for  the  prisoners  demurred  to  the  in- 

Gordon  s 

Case.  dictmenty  and  the  demurrer  having  been  argued,  the 
learned  Judge  gave  judgment  for  the  Crown ;  but 
reserved  the  question  as  to  the  validity  of  the  indict- 
ment for  the  consideration  of  this  Court  (a). 

On  27th  April  J  1850,  this  case  was  argued  before 
Lord  Campbell  C.  J.^  Parke  B.,  Aldbrson  B.,  Cress- 
well  J.>  Erle  J. 

HuddlestoTiy  for  the  prisoner  Faderman ;  Parry ^  for 
Laurio ;  Metcalfe^  for  Gordon. 

The  Attorney  General j  Clarkson^  Ballantine  and 
Clerk y  for  the  Crown. 

Huddleston  proposed  to  argue  the  demurrer;  bat 
Lord  Campbell  intimated  that  this  Court  had  no 
power  under  stat.  11  &  12  Vict»  c.  78,  to  review  a 
judgment  given  on  demurrer. 

Huddlestony  submitted  that,  in  point  of  fact,  only 
nominal  judgment  had  been  given  on  the  demurrer, 
and  the  point  reserved  with  a  view  of  determining 
what  the  judgment  was  to  be. 

Lord  Campbell. — If  judgment  has  not  been  given, 
we  have  nothing  to  consider,  for  we  only  sit  here  to 
consider  something  which  has  been  decided,  not  to 
give  advice  prior  to  a  decision  by  some  other  tribunal 
If  judgment  has  been  given,  we  have  no  power  to 
review  it.     You  must  go  to  a  Court  of  Error. 

Parke  B. — At  present  you  can  only  argue  the 
preliminary  question,  whether  this  Court  can  review 
this  judgment  or  no  {b). 

(a)  A  copy  of  tbe  indictment  trial  he  had  given  jadgment  ibr 
accompanied  the  statement  of  the  the  Crown,  and  had  reserred  tlie 
case ;  but  as  no  question  arose  question  for  this  Court,  after  sag- 
upon  it  before  this  Court,  it  became  gesting  that  there  was  a  doobt 
needless  to  insert  it.  whether  this  Court  could  enter- 
ed) V.  Williams  J.  had  come  -  tain  it. 
into  Court,  and  stated,  that  at  the 


J 


CROWN  CASES  RESERVED-  567 

Huddlesion  referred  to  the  Mannings'  case ;  but  the       1850. 
Attorney  General  said,  that  although  the  point  there   faderman, 
raised  might  have  been  taken  by  demurrer,  it  was  not  Laubio,  and 
so  taken  owing  to  the  doubt  felt  by  the  counsel  on        Case. 
both  sides  as  to  the  power  of  this  Court  to  review  a 
judgment  on  demurrer.     It  was,  therefore,  purposely 
raised  in  such  a  manner  as  to  obviate  the  difficulty 
which  exists  in  the  present  case  (a). 

Lord  Campbell. — As  the  counsel  for  the  prisoners 
seem  to  think  that  the  prisoners  have  been  in  some 
v^y  aggrieved,  and  the  record  is  not  yet  made  up, 
might  not  the  demurrer  be  withdrawn,  and  the 
prisoners  plead  over,  and  be  tried  at  the  next  sitting 
of  the  Central  Criminal  Court  I 

The  Attorney  General  had  no  objection  to  this  course, 
but  the  counsel  for  the  prisoners  declined  to  adopt 
it ;  and  prayed  to  be  heard  on  the  question  of  the 
jurisdiction  of  this  Court  to  review  the  judgment, 
and,  in  the  event  of  an  adverse  decision,  they  asked  to 
be  replaced  in  the  position  in  which  they  had  originally 
been  in  the  Court  below. 

Lord  Campbell  refused  to  permit  this ;  and  directed 
the  counsel  to  argue  the  question  of  jurisdiction. 

Huddleston.  By  stat.  11  &  12  Txct.  c.  78,  s.  1, 
any  question  of  law  may  be  reserved  for  this  Court 
''which  shall  have  arisen  on  the  trial.''  The  trial 
commences  as  soon  as  the  prisoner  is  called  on  to 
plead. 

Parke  B. — Properly,  there  is  no  trial  till  issue  is 
joined^ 

Cresswell  J. — Is  a  prisoner  tried  who  pleads 
guilty  ? 

Huddleston.  Where  it  is  the  condition  of  a  recogni- 
zance of  bail,  that  the  prisoner  shall  surrender  and  take 

(a)  See  a  report  of  the  proceedings  at  the  trial,  supra^  p.  491*  In 
4  Cqx^  C.  C.  p.  31,  the  question  is  said  to  have  heen  raised  on  demnrrer. 
This  seems  not  to  have  been  so. 
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1 850.      his  trial,  the  bail  are  usually  considered  to  be  discharged 

Fadbrman,  ^^  ^^^°  ^  ^^®  prisouer  has  surrendered  and  pleaded, 

Laurw,  Md  In  R.  V.  Martin,  2  C.  &  K.  956,  Rolfe  B.  said,  that 

"cwr'   "the  word  *  trial'  in  stat.  11  &  12  Vict.  c.  78,8-2, 

ought  to  have  a  very  liberal  construction,  and  I  think 

it  applies  to  any  proceeding  in  the  Court  below/* 

Lord  Campbell  referred  to  the  words  in  the  second 
section,  "  ought  not  to  have  been  convicted."  Can  a 
party  be  said  to  have  been  convicted  when  judgment 
is  given  against  him  on  demurrer?  A  conviction 
seems  to  be  a  condition,  precedent  to  a  judgment  in 
this  Court  in  all  cases.  Power  is  expressly  given  to 
this  Court  with  regard  to  arrest  of  judgment.  Hare 
we  any  right  to  assume  it  by  implication  in  case  of  a 
judgment  on  demurrer  ? 

Huddleston.  Suppose  judgment  for  the  Crown  on 
a  demurrer,  and  the  prisoner  tried  again  for  the  same 
offence,  he  might  plead  autrefois  convict ;  this  seems 
to  shew  that  there  may  be  a  conviction  on  a  demurrer. 

Aldbrson  B. — ^You  say  the  trial  begins  with  the 
arraignment :  how  then  do  you  explain  the  question 
which  is  put  to  the  prisoner  after  arraignment- 
How  will  you  be  tried?  At  what  point  in  the  pro- 
ceedings did  the  trial  by  battle  begin  ?  Trial  is  a  very 
technical  word. 

Parke  B. — ^  *  Convicted  *'  in  the  statute  means 
'*  convicted  on  the  trial ;''  the  context  shews  that 
It  is  clear,  that  in  case  of  a  judgment  of  respondeat 
ouster  on  demurrer,  the  prisoner  could  not  be  heard  in 
this  Court,  for  there  would  be  no  conviction.  The  words 
'^  to  make  such  other  order  as  justice  may  require" 
do  not  assist  you ;  they  only  enable  this  Court  to  order 
a  party  to  be  let  out  on  bail,  or  to  do  any  other  thing 
of  the  like  kind  which  justice  may  seem  to  demand. 

Parry  and  Metcalfe  followed  on  the  same  side.  The 
latter  contended,  that  the  words  '^  finally  determine 
the  said  question"  did  not  take  away  the  writ  of  error. 
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The  Attorney  General  was  not  called  upon.  i850. 

Lord  Campbell. — We  all  think  that  this  Court  has 


Fadbrman, 

no  jurisdiction  to  entertain  this  question.    We  are  Laurio,  and 

asked  to  review  a  judgment  for  the  Crown  given  on      ^q^^   ' 

demurrer,  and   to  reverse  it  if  we  think  it  wrong. 

The  only  power  we  have  is  derived  from  the  statute 

11  &  12  Vict.  c.  78.  That  act  gives  us  no  such  power. 

The  word  "convicted"  there  used,  means  convicted 

by  a  verdict  Trial  means  trial  before  a  jury.  We  have 

no  power  in  case  of  a  judgment  on  demurrer.     It 

would  be  dangerous  if  we  had ;  for  as  it  is  clear  that 

no  writ  of  error  lies  from  our  judgment,  we  should, 

by  hearing  this  case,  be  depriving  the  prisoner  of  a 

right  which  he  would  otherwise  be  entitled  to.    It  is 

true,  that  we  should,  in  the  present  instance,  do  so  at 

the  request  of  his  own  counsel ;  but  if  we  acceded  to 

a  request  from  the  prisoner  in  one  case,  we  might  be 

called  upon  to  do  so  on  behalf  of  the  Crown  in  another, 

and  so  to  deprive  the  prisoner  of  his  right  to  a  writ  of 

error.     Before  this  Court  was  constituted,  the  fifteen 

Judges  could  only  give  an  opinion,  and  if  that  opinion 

were  in  favour  of  the  prisoner,  they  recommended 

the  Crown  to  pardon.     That  mode  of  proceeding  was 

objectionable,  because  it  might  happen,  that  a  person 

would  stand  in   the  situation  of  a  pardoned  felon, 

who  in  reality  ought  never  to  have  been  adjudged 

to  be  a  felon  at  all.    Powers  were,  therefore,  given  to 

this  Court  to  obviate  such  mischief;  but  all  those 

powers  are  limited  by  the  express  provisions  of  this 

act,  which  do  not  include  the  present  case. 

PROCEEDINGS  ON  THE  DEMURRER. 

On  8th  May  J  1850,  the  demurrer,  (on  which  judg- 
ment had  been  given  on  the  previous  occasion  without 
argument),  was  argued  by  arrangement,  before  Al- 
DERsoN  B.,  Crbsswell  J.,  and  V.  Williams  J.    Two 
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1850.  points  were  raised  on  behalf  of  the  prisoners.  First, 
Fa  DERM  AN,  ®^  *^  *^®  sufficiency  of  the  indictment.  Second,  as 
Laurio,  and  to  the  judgment  to  be  given  in  case  of  the  demurrer 
Case.  being  overruled.  On  9th  -8/ay,  1850,  it  was  held  by 
the  three  learned  Judges,  after  consideration,  that  as 
to  the  first  point,  the  demurrer  must  be  overruled, 
inasmuch,  as  some  of  the  counts  in  the  indict- 
ment were  clearly  good,  and  one  good  count  would 
be  enough  to  authorize  a  conviction  and  judgment 
As  to  the  second,  the  question  being  whether  in  the 
case  of  a  judgment  for  the  Crown  on  a  general 
demurrer,  the  prisoners  were  to  be  allowed  to  plead 
over,  or  whether  final  judgment  should  be  given  for 
the  Crown,  as  in  the  case  of  a  conviction  ;  it  was  held, 
that  the  judgment  must  be  final ;  inasmuch,  as  by  a 
general  demurrer,  the  prisoner  confesses  all  the  ma- 
terial iacts  charged  against  him  in  the  indictment, 
though  in  the  case  of  a  demurrer,  of  a  special  nature, 
which  is  usually  called  a  demurrer  in  abatenient,  it 
might  be  otherwise.  And  they  intimated,  that  the 
various  dicta  which  appeared  in  the  books,  in  opposi- 
tion to  the  above  ruling  were  probably  to  be  accounted 
for  by  the  above  distinction  not  having  been  suffi- 
ciently attended  to  (a). 

(a)  Sentence   of  transportation'  Judges.    FMfe<iiprd,p.293,note(a). 

was   accordingly   passed  on    the  The  Editor  is  indebted  for  the 

prisoners.    This  decision  overrules  above  account  of  the  proceediogs 

R.  V.  Di^,  (Jrdand),  4  Coz,  C.  G.  on  the  demurrer  to  the  kindaen 

24,  and  various  dicta  of  English  of  Mr.  Baron  Aldbrson. 
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REGINA  V.  CHARLES  JOHN  ADEY.  1850. 


At  the  last  General  Quarter  Sessions  of  the  Peace  ^j^"^?'*?* 
held  in  and  for  the  borough  and  city  of  New  Sarum^  overseers  of 
before  John  David  Chambers,   Recorder,  on  Mon-  ie'JcS'^ 
day,  the  31st  day  of  December,  1849,  Charles  John  ^^f.^^^ 
Adey  was  charged  on  the  three  following  counts  of  an  owned  the 
indictment  preferred  against  him,  viz. :-  "S^^^ 

1st  Count.    For  that  he  the  said  Charles  John  Adey,  rate*book, 
ou  the  15th  day  of  May,  in  the  year  of  our  Lord  1849,  by  C,  his 
at  that  part  of  the  parish  of  Fisherton  Angar,  lying  ^e^Jnded*^ 
within  the  borough  of  New  Sarum,  being  employed  as  of  fi.  the 
servant  to  Henry  James  Bracher  and  Robert  Futcher,  the  poor*8 
did  by  virtue  of  his  said  employment  then  and  there  ^^g'^jf  ^^^ 
and  whilst  he  was  so  employed  as  aforesaid,  receive  mises.   k» 
and  take  into  his  possession  certain  money,  to  wit,  the  habit  of 
the  sum  of  five  shillings  and  one  penny  halfpenny,  for  ^^^^^n 
and  in  the  name  and  on  the  account  of  the  said  Henry  paid  the 
James  Bracher  and  Robert  Futcher,  his  masters  as  priwMier  " 
aforesaid,  and  the  said  money  then  and  there  fraudu-  ^^^  ^^?  ^ 

,  •'  receipt  for 

lently  and  feloniously  did  embezzle,  and  that  the  said  it,  signed  by 
Charles  John  Adey  then  and  there  in  manner  and  coSertor" 
form  aforesaid,  the  said  money  the  property  of  the  said  ^-J!^^**' 
Henry  James  Bracher  and  Robert  Futcher^  his  said  entered  the 
masters  from  the  said  Henry  James  Bracher  and  Ro-  Textbook 
hert  Futcher,  feloniously  did  steal  and  carry  away  opposite  to 

it  •  J  J    the  name  of 

against  the  form  of  the  statute  in  such  case  made  and  £.  as  ''nn- 

collected/' 
on  the 
l^roand  of  it  having  been  "  legally  excused/'  which  was  not  the  fact ;  and  he  never  ac- 
counted for  such  amount  to  the  overseers. 
He^d,  1.  Guilty  of  embezzlement. 

2.  Averment,  that  the  prisoner  was  employed  by  the  overseers  sufficienty  without 
mentioning  the  churchwardens. 

3.  The  rate  when  collected  is  well  laid  as  the  property  of  the  overseers. 

VOL.  !•  R   R 
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1850.      provided,  and  against  the  peace  of  our  Lady  the  Queen, 

Adey'8     ^^^  crown  and  dignity. 

Case.  2nd  Count.     And  that  the  said  Charles  John  Adey, 

afterwards,  and  within  six  calendar  months  from  the 
time  of  the  committing  of  the  said  offence  in  the  1st 
Count  of  this  indictment  charged,  to  wit,  on  the  29th 
day  of  Juncy  in  the  year  aforesaid,  at  that  part  of  the 
parish  aforesaid,  being  then  and  there  employed  as 
servant  to  the  said  Henry  James  Bracher  and  Hobert 
Fuicher^  did  by  virtue  of  such  last-mentioned  employ- 
ment, and  whilst  he  was  so  employed  as  last  aforesaid, 
receive  and  take  into  his  possession  certain  othermoaey, 
to  wit,  the  sum  of  four  shillings  and  two  pence  half- 
penny,for  and  in  the  name,  and  on  the  account  of  the 
said  Henry  James  Bracher  and  Robert  Futchetj  his  said 
masters,  and  the  said  last-mentioned  money  then  and 
there  within  six  calendar  months  from  the  time  of 
committing  the  said  offence  in  the  1st  Count  charged, 
fraudulently  and  feloniously  did  embezzle,  and  the  said 
Charles  John  Adey  then  and  there  in  manner  and 
form  as  in  the  2nd  Count  charged  the  said  money  last- 
aforesaid,  the  property  of  the  said  Henry  James  Bra* 
cher  and  Robert  Futcher^  his  said  masters,  from  the 
said  Henry  James  Bracher  and  Robert  Futcher,  felo* 
niously  did  steal^  take  and  carry  away  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Srd  Count.  And  that  the  said  Charles  John  Adey^ 
aflerwards,  and  within  six  calendar  months  from  the 
time  of  committing  the  said  offence  in  the  said  1st 
Count  charged,  to  wit,  on  the  13th  day  of  October^ 
in  the  year  aforesaid,  at  that  part  of  the  parish  afore- 
said, being  employed  as  servant  to  the  said  Henrt/ 
James  Braxiher  and  Robert  Futcher^  his  said  mastersi 
did  by  virtue  of  such  last-mentioned  employment  then 


Case. 


CROWN  CASES  RESERVED.  573 

and  there,  and  whilst  he  was  so  employed  as  last  afore-  1850. 
said,  receive  and  take  into  his  possession  certain  other  adby's 
money,  to  wit,  the  sum  of  two  shillings  and  tenpence, 
for  and  in  the  name  and  on  the  account  of  the  said 
Henry  James  Bracher  and  Robert  Futcher,  his  said 
masters,  and  the  said  last-mentioned  money  then  and 
there  within  six  calendar  months  from  the  time  of 
committing  the  said  offence,  in  the  said  1st  Count 
charged,  fraudulently  and  feloniously  did  embezzle, 
and  that  the  said  Charles  John  Adey  then  and  there 
and  in  manner  and  form  as  in  the  said  3rd  Count 
charged,  the  said  last-mentioned  money,  the  property 
of  the  said  Henry  James  Bracher  and  Robert  Futcher, 
his  said  masters  from  the  said  Henry  James  Bracher 
and  Robert  Futcherj  feloniously  did  steal,  take  and 
carry  away  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

To  this  indictment  the  said  Charles  John  Adey^ 
pleaded  Not  Guilty,  and  upon  the  trial  of  the  same, 
it  was  proved  on  the  part  of  the  prosecution,  that  the 
said  Henry  James  Bracher  and  Robert  Futcher^  the 
prosecutors,  were  the  two  overseers  of  the  poor  of  the 
said  parish  of  Fisherton  Angar^  and  previously  to  the 
month  of  May^  1849,  had  appointed  and  employed 
the  prisoner,  Charles  John  Adey^  to  collect  the  poor's 
rate  of  the  said  parish,  in  their  place  and  stead  at  a 
salary.  It  was  also  proved  that  there  were  two  other 
persons  churchwardens  of  the  said  parish.  Two  rates 
for  the  relief  of  the  poor  (one  made  the  10th  of  May, 
1849,  and  the  other  the  12th  of  July,  1849),  were  also 
produced  and  proved,  which  rates  so  far  as  relates  to 
the  matters  and  items  charged  in  the  said  indictment, 
were  respectively  according  to  the  copies  hereto  an- 
nexed marked  A.  B.  and  C,  the  entries  therein  made 

R  R  2 
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1850.       by  the  said  Charles  John  Adey  being  written  in  red 
Adey'8      ^^^  to  distinguish  the  same  (a). 

^^«-  It  was  further  proved  that  on  the  15th  of  May, 

1849,  the  said  Charles  John  Adey  called  upon  «7amei 
Peavey^  the  owner  of  the  premises,  No.  260,  on  the 
rate  of  the  10th  of  May^  1849,  whereof  Thomas 
Fawceity  appears  on  the  said  rate  as  occupier,  for 
which  premises  the  said  James  Peavey,  was  in  the 
habit  of  paying  the  poor  rate  on  behalf  of  his  tenants, 
and  demanded  of  the  said  James  Peavey^  the  sum  of 
five  shillings  and  one  penny  halfpenny,  as  the  som 
then  due  under  the  said  rate  for  the  said  premises, 
No.  260 ;  and  received  the  said  amount  from  him,  and 
gave  to  the  said  James  Peavey^  a  receipt  for  the  same 
sum  as  for  so  much  poor  rate,  signed  by  himself  as 
such  collector  of  the  said  poor  rate,  but  that  the  said 
Charles  John  Adey^  did  not  enter  such  amount  so 
received  by  him,  in  the  appropriate  column  in  the 
said  rate-book,  under  the  head  *^  amount  actually 
collected ;"  but  on  the  contrary  thereof,  entered  sach 
amount  in  the  said  rate-book,  opposite  the  said  No. 
260,  and  the  name  ^'  Thomas  Fawcetty  as  uncollected," 
under  the  head  ^'  amount  legally  excused/'  the  fact 
being  that  such  amount  never  was  legally  excused. 
It  was  further  proved  that  the  said  Charles  John  Adey^ 
in  the  October  following,  delivered  an  account  to  the 
said  Henry  James  Bracher  and  Robert  Futcher,  which 
purported  to  be  an  account  of  all  the  sums  collected 
and  received  by  him,  as  such  collector  of  the  said 
respective  poor  rates  of  the  10th  of  May^  1849,  and 
12th  day  of  July ^  1849,  which  account  did  not  include 
the  said  sum  of  five  shillings  and  one  penny  halfpenny, 
but  such  sum  of  five  shillings  and  one  penny  half- 

(a)  The  copies  of  the  rate  are  omitted,  as  no  questioii  turned  open 
them. 
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penny  was  wholly  omitted  therefrom.     And  that  the       1850. 
said  Charles  John  Adey^  at  the  same  time  also  de-  "Xdky^ 
livered  up  to  the  said  overseers  the  said  rate-book,       Case, 
with  sach  entries  as  aforesaid,  written  therein  by  him, 
and  that  he  the  said  Charles  John  Adey  never  paid 
the  said  sum  of  five  shillings  and  one  penny  half- 
penny to  the  said  overseers  or  any  of  them^  but  ap- 
propriated the  same  to  his  own  use. 

It  was  also  proved,  that  on  the  29th  day  otJune^ 
1849,  the  said  Charles  John  Adey^  called  upon  George 
llopkinSf  the  occupier  of  the  premises  No.  218,  in  the 
said  rate  of  the  10th  day  of  JIfay,  1849,  but  whose 
name  is  omitted  from  the  column  of  occupiers  in  the 
said  rate,  and  demanded  from  the  said  George  Hopkins^ 
the  sum  of  four  shillings  and  twopence  halfpenny, 
as  and  for  poor  rate  due  from  him  the  said  George 
Hopkins^  under  the  said  rate  of  the  10th  day  of  A/ay, 
1849,  in  respect  of  the  said  premises  No.  218,  and 
that  the  said  Charles  John  Adey^  received  the  said 
amount  of  four  shillings  and  twopence  halfpenny  from 
the  said  George  Hopkins^  and  gave  to  the  said  George 
Hopkins^  a  receipt  signed  by  him  the  said  Charles  John 
Adejfj  as  such  collector  of  the  said  last  mentioned 
sums,  as  for  so  much  poor  rate,  but  that  the  said 
Charles  John  Adey^  did  not  enter  the  said  sum  of  four 
shillings  and  twopence  halfpenny  so  received  by  him 
in  the  appropriate  column  in  the  said  rate-book,  under 
the  head  '^  amount  actually  collected ;"  but  on  the 
contrary  thereof,  entered  such  amount  in  the  said  rate- 
book, opposite  the  said  No.  218,  as  uncollected,  under 
the  head  ''  irrecoverable  at  balancing  this  book,''  and 
made  a  further  entry  in  the  said  rate-book,  opposite 
No.  218,  under  the  head  "causes,"  of  the  word  "  void." 
And  it  was  further  proved  that  such  account  so  as  . 
aforesaid,  rendered  to  the  said  Henry  James  Bracher 
and  Robert  Futcher^  by  the  said  Charles  John  Adey^  in. 
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1850.  the  month  of  October,  1849,  did  not  include  the  said 
Xdby^  ^^^  ^^  ^^"^  shillings  and  twopence  halfpenny,  but  such 
Case.  sum  of  four  shillingsand  twopence  halfpenny  was  wholly 
omitted  therefrom,  and  that  the  said  Charles  John 
Adey^  at  the  same  time  last  mentioned,  delivered  up 
to  the  said  Henry  James  Bracher  and  Robert  Futcher, 
the  said  rate-book,  with  such  entries  as  aforesaid, 
written  therein  by  him,  and  that  he  the  said  Charles 
John  Adey,  never  paid  the  said  sum  of  four  shillings 
and  twopence  halfpenny  to  the  said  overseers  or  any 
of  them,  but  appropriated  the  same  to  his  own  use. 

It  was  also  proved,  that  on  the  13th  day  of  October^ 
1849,  the  said  Charles  John  Adey  accompanied  by  the 
said  Henry  James  Bracher  called  at  the  said  premises 
No.  218,  in  the  rate  of  the  12th  day  of  July,  1849, 
and  that  the  said  Charles  John  Adey  then  and  there 
demanded  of  Mary  Ann  Hopkins,  the  wife  of  the  said 
George  Hopkins,  who  was  the  occupier  of  the  said 
premises  No.  218,  but  whose  name  is  omittedjfrom  the 
column  of  occupiers  in  the  said  rate  of  the  12th  day  of 
July,  1849,  the  sum  of  two  shillings  and  tenpenceasand 
for  poor  rate  due  from  the  said  George  Hopkins,nndeT 
the  said  rate  of  the  12th  day  of  July,  1849,  in  respect  of 
the  said  premises  No.  218,  and  that  the  said  Charles 
John  Adey  received  the  said  sum  of  two  shillings  and 
ten  pence  from  the  said  Mary  Ann  Hopkins,  and  gave  to 
her  for  the  said  George  Hopkins  a  receipt,  signed  by 
him  the  said  Charles  John  Adey,  as  such  collector  of 
the  poor  rate  for  the  said  sum  of  two  shillings  and 
ten  pence  as  and  for  so  much  poor  rate,  but  that  the 
said  Charles  John  Adey  did  not  enter  the  said  sum  of 
two  shillings  and  tenpence  so  received  by  him  in  the 
appropriate  column  in  the  said  rate-book  of  the  said 
.  12th  day  of  July,  1849,  under  the  head  '^amouot 
actually  received  ;'*  but  on  the  contrary  thereof  entered 
.such  amount  in  the  said  rate-book  of  the  12tb  Jub/, 
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1849,  opposite  the  said  No.  218  as  uncollected,  1850. 
under  the  head  "  irrecoverable  at  balancing  this  book,"  xnY'% 
and  made  a  further  entry  Jn  the  said  rate-book,  oppo-  Case, 
site  the  said  No.  218  under  the  head  **  causes,''  of 
the  word  **  void.''  And  it  was  further  proved  that 
the  account  so  as  aforesaid  rendered  to  the  said  Henry 
James  Bracher  and  Robert  Futcker  by  the  said  Charles 
John  Adej/y  in  the  month  of  October^  1849,  did  not 
include  the  said  sum  of  two  shillings  and  tenpence,  but 
the  said  sum  of  two  shillings  and  tenpence  was  wholly 
omitted  therefrom,  and  that  the  said  Charles  John 
Adey  at  the  same  last  mentioned  time  delivered  up  to 
the  said  Henry  James  Bracher  and  Robert  Futcher 
the  rate-book  last  mentioned,  with  such  entries  as 
aforesaid  written  therein  by  him,  and  that  the  said 
Charles  John  Adey  never  paid  the  said  sum  of  two 
shillings  and  tenpence  to  the  said  overseers  or  any  of 
them,  but  appropriated  the  same  to  his  own  use. 

Upon  these  facts,  it  was  objected  on  behalf  of  the 
defence  by  the  counsel  for  the  said  prisoner. 

First.  That  the  said  Charles  John  Adey  was  not 
the  servant  of  the  prosecutors  (Messrs  Henry  James 
Bracher  and  Robert  Futcher)^  for  the  purpose  of 
receiving  the  money  as  in  the  2nd  and  3rd  Counts 
mentioned,  inasmuch  as  the  name  of  the  said  George 
Hopkins  not  being  in  the  said  rates,  he  was  not  bound 
to  pay  the  rates,  therefore  the  said  Charles  John  Adey 
had  no  right  to  demand  or  receive  the  same  from 
him. 

Secondly.  That  as  the  name  of  the  said  George 
HopMns  was  not  inserted  in  the  said  rates,  the  said 
Charles  John  Adey  did  not,  nor  could  receive  and 
take  the  money  by  virtue  of  his  employment  as  servant 
for  and  in  the  name  of,  and  on  the  account  of  the  prose- 
cutors he  not  being  empowered  so  to  do,  the  said 
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1850.       CharUs  John  Adey  only  having  an  authority  to  collect 
^j^jjY,g     from  persons  whose  names  appeared  in  the  rate. 

Case.  Thirdly.    That  the  money  collected  was  not,  and 

could  not  be  the  property  of  the  said  Henry  James 
Bracher  and  Robert  Futcher^  inasmuch,  as  they  them- 
selves could  not  collect  or  enforce  payment  of  the 
same  from  the  said  George  Hopkins^  his  name  not 
appearing  on  the  said  respective  rates,  and  therefore 
the  said  Charles  John  Adey  had  no  right  or  authority 
to  receive  it  on  their  account. 

Fourthly.  That  the  said  moneys*  as  laid  in  all  the 
Counts,  were  not  the  property  of  the  said  Henry  James 
Bracher  and  Robert  Futcher^  inasmuch  as  there  were 
churchwardens  as  well  as  overseers  of  Fisherton  Angat^ 
and  that  if  the  money  belonged  to  the  overseers  at  all, 
it  was  the  joint  property  of,  and  belonged  to  the 
overseers  and  churchwardens,  and  ought  to  have  been 
laid  as  such  in  the  indictment,  and  not  as  the  property 
of  the  said  Henry  James  Bracher  and  Robert  Futcher^ 
(the  prosecutors),  alone,  and  therefore  that  the  moneys 
were  improperly  laid  in  the  three  Counts  respectively, 
and  consequently  the  indictment  was  bad. 

The  Recorder  overruled  all  these  objections,  and 
held  the  said  indictment  sufficient  in  law,  but  at  the 
request  of  the  counsel  for  the  defence,  reserved  the 
questions  of  law  for  the  considerations  of  this  Court, 
and  left  the  facts  to  the  jury,  who  found  a  verdict  of 
guilty  against  the  said  Charles  John  Adey,  upon  each 
and  all  of  the  said  three  Counts  of  the  said  indict* 
ment,  with  a  strong  recommendation  to  mercy.  The 
Recorder  took  a  recognizance  of  bail  from  the 
prisoner  in  1002.  with  two  sufficient  sureties  in  hOL 
each,  conditioned  to  appear  at  the  next  general 
Quarter  sessions  of  the  peace,  to  receive  judgment  on 
the  said  indictment. 


i 
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This  case  was  argued  on  27th  April,  1850,  before  1850. 
Lord  Campbell  C.  J.,  Parke  B.,  Alderson  B.,  adby'b 
Cresswbll  J.,  Erle  J.  ^■®' 

Amey  for  the  prisoner. 

First.  The  names  of  the  parties  from  whom  the 
rates  were  collected  should  have  appeared  on  the  rate- 
book. The  prisoner  was  only  employed  to  receive 
rates  from  persons  legally  liable  to  pay  them.  A  rate 
is  a  personal  tax  with  respect  to  the  occupation  of 
property.  {R.  v.  Crease,  11  Ad.  &  E.  677  ;  Crease  v. 
Sawle,  2  Q.  B.  862).  Therefore  it  is  not  correct  to 
assess  the  landlord  alone,  and  if  both  he  and  the  tenant 
were  assessed,  an  appeal  would  lie. 

Parke  B. — It  is  clear  that  he  had  authority  to 
receive  the  rates  from  the  landlord,  who  was  in  the 
habit  of  paying  them  for  his  tenant;  therefore,  on 
that  Count  at  all  events,  the  conviction  is  free  from 
objection. 

Amey.  In  that  count  it  should  have  been  averred, 
that  the  prisoner  was  authorized  by  the  churchwardens 
and  overseers. 

Parke  B. — No,  the  churchwardens  have  nothing 
to  do  with  it.  The  overseers  take  upon  themselves  the 
duty  of  collecting  ;  they  employ  the  collector  as  their 
agent,  and  the  landlord  is  the  agent  of  the  tenant. 
The  overseers  are  the  parties  entitled  to  the  property. 

Amey.  As  soon  as  the  money  is  collected,  it  be- 
comes the  money  of  the  churchwardens  and  overseers 
jointly. 

Lord  Campbell. — As  between  the  prisoner  and  the 
overseera,  the  money  is  the  property  of  the  overseers, 
whether  they  may  be  accountable  for  it  to  others  or  no. 
The  Court  are  unanimously  of  opinion  that  the  con- 
viction is  good. 
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1850-  THE  QUEEN  v.  WILLIAM  CASE. 


Priaoncr,  a  William  Case  was  tried  before  W.  H.  Bodkin,  Eaq., 
hu  con-  '  ^h^  Recorder,  at  the  April  Quarter  sessions,  a.d.  1850, 
a*^°ur**    for  the  borough  of  Dover,  for  an  assault  upon  Mary 

14  years  of      Impett. 

the'pretence  'I'he  defendant  was  a  medical  practitioner,  and 
Aereby^**  ^^'Hf  ^^P^tt^  who  was  fourteen  years  old  was  placed 
treating  her  under  his  professional  care  by  her  parents  in  conse- 
for  the  com-  Quence  of  iUness  arising  from  suppressed  menstruation. 
which  h' was  ^he  defendant  gave  her  medicines,  and  on  the  occasion 
then  attend-  of  her  going  to  his  house  and  informing  him  she  was 
made^no  *  ^^  better,  he  observed,*^' Then  I  must  try  further 
resistance,      means  with  you.''     He  then  took  hold  of  her  and  laid 

owing  solely  ^    ^    ^ 

to  the  b<md  her  down  ill  his  surgery,  lifted  up  her  clothes,  and  had 

ti£t  sach  carnal  connexion  with  her,  she  making  no  resistance, 

^^^^'  believing,  as  she  stated,  that  she  was  submitting  to 

of  an  assault,  medical  treatment  for  the  ailment  under  which  she 

whS'not    laboured. 

guilty  of  a  The  defendant's  counsel,  in  his  address  to  the  jury 

contended  that  the  girl  was  a  consenting  party,  and 
therefore  that  the  charge  of  assault  could  not  be  sus- 
tained. 

The  Recorder  told  the  jury  that  the  girl  was  of  an 
age  to  consent  to  a  man  having  carnal  connexion  with 
her,  and  that  if  they  thought  she  consented  to  such 
connexion  with  the  defendant  he  ought  to  be  acquitted; 
but  that  if  they  were  satisfied  she  was  ignorant  of  the 
nature  of  the  defendant's  act,  and  made  no  resistance, 
solely  from  a  honAjide  belief  that  the  defendant  was 
(as  he  represented)  treating  her  medically  with  a  view 
to  her  cure,  his  conduct  in  point  of  law  amounted  to 
an  assault. 
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The  jury  found  the  defendant  guilty,  and  he  was  1850. 
sentenced  to  be  imprisoned  for  eighteen  calendar  cabb*s 
months  in  the  borough  gaol.  ^*'*- 

The  Recorder  reserved  for  this  Court  the  question, 
whether  his  direction  to  the  jury  was  correct  in  point 
of  law. 

This  case  was  argued  on  1st  /tine,  1850,  before 
WiLDB  C.  J.,  Aldbrson  B.,  Patteson  J.,  Coleridge 
J.,  Platt  B. 

Hame^  for  the  prisoner,  contended^r^^  that  on  the 
case  as  stated  the  jury  could  not  to  be  taken  to  have 
found  an  assault ;  because  they  were  directed  to  find 
him  guilty  if  they  thought  the  girl  made  no  resistance: 
that  no  resistance  was  equivalent  to  consent;  that 
where  there  was  consent  there  was  no  assault,  {Mead^s 
case,  1  Den.  C.  C.  377).  That  it  was  clear  that  she 
consented  to  the  mechanical  act  of  connexion,  and 
therefore  the  prisoner  did  not  do  it  against  her 
will. 

Platt  B. — She  never  consented  to  the  pollution  of 
her  body. 

Home.  In  Read*s  case  it  was  found,  that  the  girl 
assented  in  fact,  though  from  her  tender  age  she  did  not 
know  what  she  was  about. 

Secondly.  If  she  did  not  consent,  then  it  was  a  rape ; 
for  there  can  be  no  distinction  in  principle  between  a 
dissent  which  makes  connexion  an  assault, and  a  dissent 
which  makes  it  a  rape  :  fraud  and  force  stand  on  the 
same  footing.  R.  v. Saunders^  8 C.  &  P. 265 ;  R.  v.  WU^ 
KamSj  lb.  286,  require  re-consideration.  If  a  rap^, 
then  the  misdemeanor  will  merge  in  the  felony,  and 
the  prisoner  must  be  acquitted  (a). 

(a)  This  doctrine  seems  to  be  extinct,  (see  R.  v.  Button  and  Others^ 
L.  J.  N.  S.  vol.  18,  Mag.  ca.  p.  19,  S.  C. ;  3  Cox,  C.  C.  229 ;  R,  v.  Neale, 
supra,  36). 


582  CROWN  CASES  RESERVED. 

1850.  Barrow^  for  the  Crown,  was  not  called  upon. 

Cask's  WiLDE  C.  J. — ^This  case  is  free  from  doubt.     The 

Case.       finding  of  the  jury  is  clear.     They  are  told,  that  if 
they  think  she  consented  to  the  carnal  connexion,  they 
must  acquit;  that  the  girl  was  competent  to  consent; 
and  that  it  is  a  (jues^ion  for  them  whether  she  did  so 
or  no.  This  is  said  to  be  qualified  by  what  follows,  mz., 
that  if  they  thought  she  made  no  resistance  solely  from 
the  belief  that  the  prisoner  was  treating  her  medically, 
they  should  eonvict  of  an  assault.     I  do  not  see  that 
this  is  any  qualification  ;  it  is  a  strictly  correct  direc- 
tion.    The  girl  is  fourteen  years  old.     She  might  at 
that  age  be  ignorant  of  the  nature  of  the  act,  morally 
as  well  as  physi&ally,  and  of  its  possible  consequences. 
It  is  said  that  as  she  made  no  resistance  she  must  be 
viewed   as  a  consenting  party.      That  is  a   fallacy. 
Children  who  go  to  a  dentist  make  no  resistance;  but 
they  are  not  consenting  parties.     The  prisoner  dis- 
armed her  by  fraud.     She  acquiesced  under  a  misre- 
presentation that  what  he  was  doing  was  with  a  view 
to  a  cure  and  that  only;  whereas  it  was  done  solely  to 
gratify  the  passion  of  the  prisoner.    How  does  this  difier 
from  a  case  of  total  deception  ?    She  consented  to  one 
thing,  he  did  another  materially  different,  on  which 
she  had  been  prevented  by  his  fraud  from  exercising 
her  judgment  and  will.     The  cases  which  have  been 
referred  to  shew  that  where  consent  is  caused  by  fraud, 
the  act  is  at  least  an  assault ;  and  perhaps  amounts  to 
rape.     It  has  been  suggested  that  were  the  act  of  the 
prisoner  to  be  regarded  in  the  light  of  medical  treat- 
ment, it  would  be  no  offence,  and  that  it  was  not  left 
to  the  jury  whether  the  prisoner  did  not  intend  it  as 
such.     That  certainly  was  not  left  to  them,  nor  need 
have  been.     The  notion  that  a  medical  man  might 
lawfully  adopt  such  a  mode  of  treatment  is  not  to  be 
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tolerated  in  a  Court  of  justice.     He  would  have  com-       1850. 
mitted  a  high  ecclesiastical  offence  at  all  events.  cabk's 

Alderson  B. — ^The  case  seems  quite  undistinguish-       ^^^* 
able  from  those  in  which  it  has  been  held  that  if  a  man 
possesses  himself  of  a  woman's  person  by  fraud  it  is 
equivalent  to  force  :  the  objection  that  it  amounted  to 
rape  was  not  taken. 

Pattbson   J The  argument  entirely  confounds 

active  consent  with  passive  non-resistance.  The  Re- 
corder distinguished  them,  and  charged  the  jury  quite 
correctly.  With  regard  to  indictments  under  stat.  9 
Geo.  4,  c.  31,  s.  17,  it  is  a  very  common  practice  to 
make  an  assault  form  a  part  of  the  charge  even  in  cases 
where  titie  girl  was  known  to  have  consented.  It  is  a 
very  foolish  practice,  and  I  have  repeatedly  desired  it 
not  to  be  done.  The  statute  makes  the  offence  wholly 
independent  of  an  assault. 

CoLEHiDQE  J. — The  jury  have  found  that  the  pri- 
soner got  possession  of  the  girl's  person  by  fraud ;  so 
the  act  is  an  assault.  It  must  not  be  assumed  that  the 
case  would  be  different  even  had  they  found  that  the 
prisoner  intended  it  as  medical  treatment. 

Platt  B. — Her  non -resistance  was  caused  by  the 
prisoner's  fraud;  he  is  therefore  criminally  liable. 
But  even  treat  it  as  consent,  she  consents  to  one  thing, 
he  does  another. 
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1850.  THE  QUEEN  v.  CHARLES  HAWKINS. 


A  servant,      Thb  prisoner  was  indicted  at  the  adjourned  EjAphanH 

who  ffiCfilVAS  w  *    *  ar 

goodBfrom     sessions,  A*  D.  1850»  held  for  the  borough  of  ScUtasky 
£e  SSStTr'r  ^°  ^^^  county  of  Cornwall,  on  the  following  indict- 

accoant,  and    ment : — 

appropriates        '*  I'he  jurors  for  our  Lady  the  Queen,  on  their  oath, 
J^gy^*    present  that  Charles  Hawkins,  late  of  the  borough  of 
embezsie-       Saltosh,  in  the  county  of  Cornwall,  on  the  18th  day 
larceny.*^       of  ./anttarj^  last,  in  the  thirteenth  year  of  the  reign  of 
our  Sovereign  Lady  Victoria,  at  the  borough  aforesaid, 
being  then  and  there  employed  in  the  capacity  of  a 
clerk  to  William  Dummer,  did  by  virtue  of  his  said 
employment,  then  and  there  whilst  he  was  so  em- 
ployed as  aforesaid,  receive  and  take  into  his  posses- 
sion certain  chattels,  to  wit,  one  handkerchief  of  the 
value  of  sixpence,  twenty  other  handkerchiefs  of  the 
value  of  ten  shillings,  one  shirt  of  the  value  of  two 
shillings,  one  pair  of  trousers  of  the  value  of  ten 
shillings,  for  and  in  the  name  and  on  the  account  of 
the  said  William  Dummer,  his  said  master,  and  the 
said  chattels  then  and  there  fraudulently  and  felo- 
niously did  embezzle,  and  so  the  jurors  aforesaid  upon 
their  oath  aforesaid,  do  say  that   the   said  Charles 
Hawkins,  then  and  there  in  manner  and  form  afore- 
said, the  said  chattels  the  property  of  the  said  William 
Dummer^  his  said  master,  from  the  said  William  Dumr 
mer,  feloniously  did  steal,  take  and  carry  away  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Sovereign  Lady 
the  Queen,  her  crown  and  dignity. 

**  And  the  jurors  aforesaid  upon  their  oath  afore- 
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said,  do  further  present  that  the  said  Charles  Hawkins^  1850. 
afterwards  and  within  six  calendar  months  from  the  h^kinb's 
time  of  the  committing  of  the  said  offence  in  the  ^^*^' 
first  Count  mentioned  in  this  indictment,  charged  and 
stated,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  borough  aforesaid,  being  then  and  there  employed 
in  the  capacity  of  a  clerk  of  the  said  William  Dummer^ 
did  by  virtue  of  such  last  mentioned  employment,  and 
then  and  there  within  the  said  six  calendar  months,  and 
whilst  he  was  last  employed  as  aforesaid,  receive  and 
take  into  his  possession  a  certain  lai^e  sum  of  money,  to 
wit,  to  the  amount  of  ten  pounds,  for  and  in  the  name 
and  on  the  account  of  the  said  William  Dummer^  his 
said  master,  and  the  said  money  then  and  there  within 
the  said  six  calendar  months,  and  whilst  he  was  so 
employed  as  last  aforesaid,  fraudulently  and  feloniously 
did  embezzle,  and  so  the  jurors  aforesaid  on  their  oath 
aforesaid,  do  say  that  the  said  Charles  Hawkins  then 
and  there  in  manner  and  form  last  aforesaid,  the  said 
money  the  property  of  the  said  William  Dummer^  his 
said  master,  from  the  said  William  Dummer^  felo- 
niously did  steal,  take  and  carry  away  against  the 
form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Sovereign  Lady  the 
Queen,  her  crown  and  dignity. 

^*  And  the  jurors  aforesaid  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Charles  Hawkins  at 
the  borough  aforesaid,  was  clerk  to  William  Dummer, 
and  that  the  said  Charles  Hawkins  afterwards  and 
whilst  he  was  such  clerk  to  the  said  William  JDummer 
as  aforesaid,  on  the  day  and  year  aforesaid,  with  force 
and  arms  at  the  borough  aforesaid,  one  silk  handker* 
chief  of  the  value  of  sixpence,  twenty  other  handker* 
chiefs  of  the  value  of  ten  shillings,  one  shirt  of  the 
value  of  two  shillings,  one  pair  of  trousers  of  the  value 
of  ten  shillings,  ten  pieces  of  the  current  gold  coin 
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1850.  of  the  realm,  called  sovereigns,  of  the  value  of  ten 
Hawkins's  Pounds,  eighty  pieces  of  the  current  silver  coin  of  the 
Case.  realm,  called  half-crowns,  and  two  hundred  pieces  of 
the  current  silver  coin  of  the  realm,  called  shillings, 
of  and  belonging  to  the  said  William  Dummer,  his 
master,  then  and  there  being  found  in  the  possession 
and  power  of  the  said  William  Dummer^  his  master, 
then  and  there  being,  feloniously  did  st^al,  take  and 
carry  away  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity/' 

At  the  trial  it  appeared  that  the  prisoner  had  been 
a  clerk  of  the  prosecutor,  who  was  a  navy  and  army 
tailor,  living  at  Portsmouthy  and  it  was  part  of  his 
duty  to  go  on  board  ships  and  take  orders  for,  and 
sell  clothes  to  the  marine  artillerv,  on  account  of 
his  master.  A  short  time  before  the  prosecution,  the 
prisoner  had  been  thus  employed  on  board  the  Terrible^ 
at  Portsmouth^  which  ship  being  ordered  round  to 
Plytnauthy  the  prisoner  obtained  a  passage,  and  came 
round  in  her,  being  first  entrusted  by  his  master  with 
a  quantity  of  soldier's  clothes,  and  10/.  in  silver,  to 
enable  him  to  give  change  to  customers.  Whilst  at 
Plymouth,  he  wrote  to  his  master  the  letter  which  is 
annexed,  marked  (A),  that  he  could  do  business  with 
the  marines  of  the  '*  Oladiatar^*  a  ship  lying  there, 
and  upon  this  received  a  further  supply  of  goods.  Not 
having  made  any  remittance,  and  having  staid  away 
much  longer  than  was  reasonable,  the  prosecutor 
became  uneasy,  and  sent  to  Plymouth,  when  it  was 
found  that  the  prisoner  had  entered  as  a  seaman  in 
the  Gladiator,  and  had  sailed  in  her  for  the  coast  of 
Africa.  Previous  to  the  vessel  sailing,  he  wrote  to 
his  master  the  letter  marked  (C),  saying  he  would 
get  all  his  accounts  made  up,  and  remit  the  money 
due  from  Madara,  (through  Mr.  Steele,  the  lieu- 
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tenant  of  marines),  at  whieh   place  the  Crladiator       isSO. 
was  likely  to  touch ;  but  it  appeared  at  the  trial,  by  hawkins'S 
the  evidence  of  Lieutenant  Steth^  that  he  had  never       ^^^^ 
motioned  the  subject  to  him.      The  Glddiatar  was 
driven  back  to  Plymouth  by  stress  of  weather,  on  the 
same  day  as  prosecutor^s  assistant  arrived,  and  the 
prisoner  was  immediately  apprehended ;  but  neither 
before  nor  at  the  time  was  he  asked  for  any  account; 
nor  did  it  appiear  he  had  ever  refused  to  account, 
except  by  going  to  sea  as  above  stated,  which  it  wa^ 
contended  for  the  prosecution,  amounted  to  a  refusal. 
There  was  no  evidence  to  shew,  that  the  prisoner  had 
received  any  money  from  any  persons  to  whom  he 
had  sold  the  goods  of  his  master,  except  the  paper 
annexed,  marked  (D),  which  was  found  in  his  pos- 
session ;  but  all  such  goods  as  he  had  been  supplied 
with  were  gone  except  a  few,  of  which  the  handker- 
chief and  other  articles  mentioned  in  the  indictment 
were  i  p^rt,  and  these  goods  were  found  in  the  pri- 
soner's berth  on  board  the  Gladiator.     Upo\i  these 
facts,  it  was  contended  on  the  part  of  the  prisoner, 
that  inasmuch  as  he  had  received  these  goods  from 
his  master,  and  not  from  any  other  person  on  his 
account,  and  also  had  ndt  refused  to  tecount,  he  could 
not  be  charged  with  an  embezzlement  of  them  under 
the  statute.     For  the  prosecution  it  was  contended, 
that  there  was  some  evidence  to  go  to  the  jnry,  as  to 
the   embezzlement   both   of  money  and  goods;  but 
beyond  all  question,  it  wits  quite  clear,  that  the  jury  • 
must  find  the    prisoner  guilty  under  the  count  for 
simple  larceny.     These  questions  were  fully  argued 
before  the  Recorder,  W.  Symons,  Esq.,  summed  up, 
but  he  directed  the  jnry,  that  inasmuch  as  there  was 
no  evidence  of  receipt  of  any  money  for  goods,  and  no 
demand  or  refusal  to  account,  the  jury  must  acquit 
he  prisoner  of  any  embezzlement  of  money,  and  did 

VOL.  I.  s   8 
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1850.  not  make  any  commeot  whatever  on  the  Coant  for 
Hawkins's  Simple  larceny,  leaving  it  simply  to  the  jury  to  aay 
^^^Ase.  whether  there  was  or  was  not  any  embezzlement  of 
goods ;  and  upon  this,  after  being  locked  up  for  many 
hours,  the  jury  gave  a  verdict  of  guilty  on  the  first 
Count,  and  on  the  application  of  the  prisoner's  counsel, 
the  judgment  was  respited,  and  the  prisoner,  for  want 
of  sufficient  sureties,  was  committed. 

The  question  for  this  Court  was,  whether  the  pri- 
soner was  rightly  convicted. 

This  case  was  argued  on  1st  June,  a.d.  1850,  before 
Wilde  C.  J.,  Aldbrson  B.,  Pattbsqn  J.,  Coleridob 
J.,  Platt  B. 

Cox^  for  the  prisoner,  was  not  called  upon. 

ColUeVj  for  the  Crown,  was  asked  how  he  could 
support  the  conviction. 

Pattbson  J.— How  can  there  be  an  embeszlement 
of  goods  received  from  the  master  ? 

ColUer,  cited  R.  v.  Whittmgkam,  2  Leach,  912;  S.C. 
2  Greaves'  Russell,  179,  where  it  was  said  by  the 
Court,  that  '*  if  a  servant  received  money  either  Jrom 
the  master  J  or  from  a  third  person  on  the  master's 
account,  he  was  guilty  of  embezzlement/'  Also  R. 
V.  Murray^  1  Moo.  C.  C.  276 ;  and  R.  v.  Musten, 
1  Den.  C.  C.  382;  S.  C.  2  C.  &  K.  930,  which 
seemed  to  qualify  the  doctrine  there  laid  down. 

Aldbbson  B. — How  came  there  to  be  an  acquittal 
for  the  larceny  ?  . 

Collier.  The  Recorder  told  the  jury  that  there  was 
no  evidence  of  larceny. 

WiLDB  C.  J.--»It  seems  to  me  that  the  decisions  are 
all  one  way,  and  all  adverse  to  the  conviction.  Here 
the  goods  were  received  by  the  prisoner  direct  from 
the  master,  therefore  there  was  no  embezzlement 
The  dictum  in  R.  v.  Whittmgham^  2  Leach,  912,  most 
be  associated  with  some  facts  which  do  not  appear  in 
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the  report  of  the  case.     The  conviction  is  wrong  for  1860. 

embezzlement,   but    might   have  been    good  for   a  Hawkins's 

larceny.  Case. 

The  rest  of  the. Court  concurred. 


(A.) 

H.  M.  St.  Gladiator, 
Pf/ymouihj  24th  January ,  1850. 
Sm, 

Press  of  basioess  has  prevented  my  writing  before,  but 
I  have  to  inform  you  that  the  ^  Terrible*  was  paid  on  Tuesday 
se'night,  and  sailed  the  next  morning.  I  did  not  do  so  well  as  I 
expected  with  money  nor  goods,  but,  however,  Mr.  MeadwM  see  all 
18  right.  The  goods  I  brought  for  Serjt.  Lewis  and  the  blue 
jackets'  goods  were  stowed  in  the  after  store  room  by  Sutton  for 
safety,  but  before  he  was  aware,  there  was  1000  bgs.  of  bread  for 
the  fleet  stowed  away  on  it,  which  rendered  it  impossible  to  extract 
them,  and  consequently  they  are  taken  out  to  Lisbon,  I  am  very 
much  vexed  about  it,  but  I  am  convinced  every  thing  is  safe  in  the 
charge  of  Sutton  and  Mr.  Mead,  but  I  could  have  sold  double  the 
quantity  of  goods,  TwiU  frocks,  fine  blue  Trousers  for  Sailors,  if  I 
could  have  got  at  them,  laeut  Steele  has  given  an  order  for  the 
goods  on  the  list  of  measures  2  jac.  for  every  man,  and  2  Pr.  of 

Dack 

Trousers  for  the  men  that  have  measure  for  Duck  Trws.  in  the  list ; 

they  are  (the  Jacs.)  to  be  made  with  blue  Dingaree  Collars  and 

Callaw.   

cuffs  I  Dingaree.  \  Duck.  /  Dingaree.  |  the  small  artillery  buttons  for  all 

18  in  front,  6  in  the  wristbands  (no  loop)  worked  with  eyelid  holes, 

so  as  to  take  out  for  washing,  2  eyelid  holes  as  pattern  in  the  collar 

for  small  grenades,  and  2  grenades  for  each  Jacket  50  Duck  frocks 

same  as  Terribley  40  cap  covers  for  the  men's  forage  caps  (White 

Twill)  same  as  the  Sailors'  frocks,  2  buttons  each,  same  shape  as 

Miss  Dyer  made  for  Serjt.  Lewis,  40  Dingaree  bands  for  the  caps 

the  same  width  as  the  white  bands ;  they  must  be  here  by  next 

Wednesday  certain  as  they  sail  on  Thursday.    I  wish  you  to  send 

as  many  Twill  frocks  as  you  have,  and  some  fine  Blue  Trowsers  for 

Sailors,  some  L.  W.  Vests  and  Cott.  Dws.,  Bk.  Silk  Hgs.,  2  Doz. 

Scarlet  Collars  for  Jackets,  and  some  Red  Cord  for  Stripes  for  Tws. 

1000  Needles. 

S  S  2 
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1850.  I  am  in  great  haste  to  go  to  the  Areihusa  Frigate,  and  will  icnd 

—  you  all  particulars  to-morrow.    I  have  sent  a  pattern  jac  by 


^  Cas^'^*'*  they  are  to  be  about  5*.  6rf.,  ought  not  to  cost  more  than  n/c  or  n/h 
Tws.  toheSs.6d. 

Your  Obt.  flenrt. 
Mr.  WUUam  Dummer,  Chables  HawkUib. 

Landport, 

(ti.) 

Dewmpart^  Jcaiy^  1860. 

SlB^ 

Please  s^nd  with  the  Goods  for  the  Gladiator^  2  Duck 

JackeU  as  Patterns  for  Corpl.  Harris^  with  Stripes  on  them. 

48 
1  No.  3  do.  (long)  17^  Buck,  1  Pr.  Tws.  33^,  17^  at  15*.     I  hope 

yon  will  send  the  Goods  in  time  as  I  expect  the  advance  to  be  paid 

the  early  palt  of  the  week.    I  have  been  on  board  the  *^Arethu9a^ 

Frigate,  and  have  the  order  to  fit  the  marines  up  ifrith  everything 

therefore,  I  wish  to  know  the  price  of  the  Jackets,  and  if  you  have 

one  made  t  should  like  it  sent  with  the  GladicUar's  goods,  as  it  is 

all  fot  cash,  or  the  2  tno.  advance,  it  mdst  be  charged  so  low  as  yon 

can.     I  shall  take  every  man's  order  for  what  and  pack  it  separate 

with  each  name  on  itj  that  I  find  will  savfe  a  deal  of  trouble.  I  expect 

to  be  able  to  come  home  about  Thursday  or  Friday.    With  regard 

to  the  "  Haiiu^  she  is  coming  to  Pbrtsmauth  to  be  paid,  and  if  I 

am  not  home,  yon  can  do  as  well  as  me,  but  Corpl.  PrescM  Tws., 

Serjt.  Mittard  Tws.  what  they  had  while  in  Barracks,  and  22*.  6dL 

cash  to  Serjt.  MiUard  must  be  charged  to  them. 

Your  obt.  Servt. 

Mr.  Wm.  Dummery  Chaslbs  Hawkibs. 

LandpoTt. 

(C.) 

H.  M.  St.  Gladiaior, 

Sib, 

I  shall  get  all  my  a/cs  made  up,  and  Mr.  Steele  will  remit  you  the 

bash  I  have  collected  firom  Madeira  in  about  a  week's  time,  as  we 

sail  for  the  Coast  of  ^nca  to-morrow,  9  a.  ic.  via  Madeira  where  we 

shall  take  in  coals.  You  need  not  be  in  any  trouble,  for  I  will  use  my 

.  exertions  in  this  steamer,  and  with  the  fieet  generally  for  your  interest, 

but  to  remain  your  servant  after  what  passed  the  morning  after  my 

going  to  the  Terrible^  I  never  will  stay  with  any  master  after  being 
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told  to  go  about  my  business,  but  take  the  first  opportunity  of  doing        1850. 

so,  and  I  leave  your  employ  this  day ;  and  if  you  make  up  my  a/c  to  ~ ;" 

this  date  and  forward  it  by  the  next  mail  I  shall  feel  obliged,  and         Cwt. 

any  information  you  wish  for  respecting  Barracks  I  will  give  you 

and  render  all  the  assistance  I  can.    Bomr.  May^  6  Co.  to  be  debted 

with  cash  7^.  6d.,  Serj.  Bawden^  7s.,  Bomr.  fFellSy  2$.  6d.    I  shall 

send  a  statement  of  everything  with  the  cash  from  "  Madeira/*    I 

have  a  very  good  rate  on  board  and  no  doubt  shall  do  well  if  I 

huve  my  h^th. 

I  am, 

Yours,  &c. 

Charles  Hawkins. 


Cr.  TerriUe  ac /cs 

9»              >• 

(D.) 

7  18  10 

91 

1  19    0 

„  GladuUor 

n 

3  13    6 

»        » 

fi 

0    3    0 

13  14    4 

• 

Cas 

h  10    0    0 

28  14    4 

Dr.  Sevji.  MUlard, 

Cash 

£12    6 

„    Bomr.  Jfoy 

99 

0    7    6 

„    Serjt.  Binoden 

» 

0    7    0 

„    Bomr. 

99 

0    2    0 

„    SuUon,  5«.,  5«., 

2s.  6d.,  5i, 

0  17    6 

„    3  Pr.  Scbsors 

- 

- 

0    3    0 

„    Bottle  Ink 

- 

- 

0    0    6 

„    2  Books 

- 

• 

0    3    0 

„    Seijt.  LewU 

• 

- 

3  12    6 

„    Set  Brushes 

m 

- 

0    2    3 

„    9  Twill  frocks 

- 

- 

1     0    3 

„    Dingaree  for  Shoulders 

• 

0    2    0 

„    20  days  Expenses,  Waterage, 

I  7  10    0 

hc.y  at  1$,  6d. 

per  diem 

15  10    Q 

23  14    4 
15  10    6 

7    3  10 


592  CROWN  CASES  RESERVED. 


,850  THE  QUEEN  v.  HENRY  COULSON,  and 
—  JOHN  RUSTING. 


1.  Fnnda-  ^^"^  ^^^  Epiphany  Quarter  sessioDS,  a.d.  1850,  at  Lauthj 
icntiy  offer-  {q  the  countv  of  Lincoln.  Henry  Caulsan  and  John 
note"  in  pay-  Rustvogy  were  tried  and  convicted  upon  the  following 
Srpre^nce  indictment,  for  obtaining  money  and  goods  under  false 
that  it  is  a     pretences. 

England  '^  Lincolnsldre\To  wit.  The  jurors  hr  our  Lady  the 
fdwDi^  Ztnc&cy,      j  Queen  upon  their  oath  present,  that 

tence  within  Henty  Cotdsony  late  of  the  parish  of  Market  Rosen,  in 
Geo.  4,  c.  29»  the  parts  of  Lindsey^  in  the  county  of  Lincoln^  labourer, 
*  2^  Inatru-  *^°^  John  Rustmg,  late  of  the  same  place,  labourer,  on 
menti  need  the  eighth  day  of  January y  in  the  thirteenth  year  of 
Tn  an  indict-  the  reign  of  our  Sovereign  Lady  Victoria^  at  the  parish 
™h"*'  V*^*  ^'  ^^''^^^  -R(Mcn,  aforesaid,  in  the  parts  and  county 
material  for  aforesaid,  unlawfully  did  falsely  pretend  to  one  John 
seethat'uiey  ^^^^^y*  that  a  certain  printed  paper,  then  and  there 
fall  within  produced  by  him,  the  said  Henry  Coulsony  and  by 
description,  him  offered  and  given  to  the  said  John  Brailayy  in 
the*cMe°^'  payment  for  certain  pigs,  before  then  agreed  to  be  sold 
where  a  false  bv  the  said  John  BratlaVf  to  the  said  Henry  Caulsan^ 

pretence  18         ''  j        j       i^j  •  .    i*        i. 

charged.        was  a  good  and  valid  promissory  note  for  the  payment 
hcl^^u  was    ^^  ^^^  pounds,  by  means  of  which  said  false  pretence, 
not  necessary  the  Said  Henry  CouUon  and  John  Rusting^  did  then 
"  flash  note.''  and  there  unlawfully  obtain  from  the  said  John  Bratlayy 
five  pigs  of  the  value  of  three  pounds  seventeen  shil- 
lings and  sixpence,  one  piece  of  the  current  gold  coin 
of  the  realm,  called  a  sovereign,  of  the  value  of  twenty 
shillings,  one  piece  of  the  current  silver  coin  of  this 
realm,  called  a  half-crown,  of  the  value  of  two  shillings 
and  sixpence,  and  five  pieces  of  the  current  copper 
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coin  of  this  realm,  called  pennies,  of  the  value  of  five-       184^. 
pence,  of  the  monies,  goods  and  chattels,  of  the  said     coulron 
John  Bratlayy  with  intent  then  and  there  to  cheat  and        and   ^ 
defraud  him  the  said  John  Bratlay^  of  the  same.       CMe. 
Whereas  in  troth  and  in  fact  the  said  printed  paper 
was  not  a  good  and  valid  promissory  note  for  the  pay- 
ment of  the  sum  of  five  pounds,  or  for  the  payment  o^ 
any  sum  whatever,  to  the  great  damage  and  deception 
of  the  said  John  Bratlay,  to  the  evil  example  of  all 
others  in  the  like  case  offending  against  the  form  of 
the  statute,  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity." 

It  was  proved  at  the  trial  that  the  prisoners  acted  in 
concert,  and  that  Coulson  offered  to  the  prosecutor  in 
payment  of  three  pounds  seventeen  shillings  and  six- 
pence for  certain  pigs,  agreed  to  be  sold  by  him  to  the 
prisoner  Coulson^  the  printed  paper  hereunto  annexed, 
which  is  commonly  called  a  flash  note,  and  contains 
the  words  and  figures  following,  disposed  and  arranged 
so  as  to  have  the  appearance  of  a  Bank  of  England 
note. 

"  £5.  Bank  of  Elegance.  No.  230.      Stomp,  No. 

I  promise  to  pay  on  Demand  the  sum  of  Five  Bounds  the  word 
if  1  do  not  sell  articles  cheaper  than  anybody  else  in  J^J^J^oJ^g 
the  whole  universe.  "  the  sum 

^*  January  1st,  1850.        For  myself  and  Co. 
**  Five.  "  M.  Carroll. 

*'  56,  Allison  Street ^  Birmingham.'* 

The  prosecutor  said  to  Coulson^  who  tendered  the 
note,  **  I  think  it  is  not-  a  good  one.''  Rusting  took 
the  note  and  examined  it,  and  said,  "  It  is  a  five  pound 
Bank  of  England  note  and  will  go  anywhere."  Pro- 
secutor then  took  the  note  and  gave  Coulson  the 
change,  1/.  2s»  6J.,  and  delivered  up  the  pigs,  which 
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1850.       he  assisted  the  prisoners  in  driving  part  of  the  way. 

Q^^j^g^j^    The  prosecutor  said  he  could  only  read  very  badly, 

and  ^    and  being  requested  in  Court  to  read  the  note,  said  he 

Ca^.       could  not  read  it  at  all.    Sentence  was  respited,  but  the 

prisoners  being  unable  to  procure  bail,  were  remanded 

to  custody. 

The  following  questions  were  reserved  for  the  opinion 
of  this  Court. 

1st.  Whether  the  act  of  putting  off  the  printed 
paper  in  question  as  a  five  pound  Bank  of  England 
note  in  payment  of  goods,  amounts  to  a  false  pretence 
within  the  statute  ? 

2nd.  Whether  the  printed  paper  should  have  been 
&et  out  more  fully  in  the  indictment  ? 
This  case  was  argued  on  1st  /une,  a.d.  1850,  before 

WlLDB  C.  Jm  AlDERSON  B.,  PaTTESON  J.,  COLERIDGB 

J.,  Platt  B. 

Willmore^  for  the  prisoners. 

First.  The  indictment  contains  no  allegation  that 
the  pretence  was  ialse  to  the  knowledge  of  the  party 
making  it  The  mere  falsity  in  fact  is  not  sufficient 
without  the  knowledge  of  that  falsity  by  the  party 
charged. 

Alderson  B.— If  this  indictment  be  sufficient,  the 
prosecutor  might  have  been  indicted  if  after  receiving 
the  note  as  the  price  of  the  pigs,  he  had  innocently 
passed  it  away  as  the  price  of  a  pony. 

Coleridge  J. — I  understood  the  first  question  to  be, 
was  such  a  pretence  as  this,  however  fraudulent,  within 
the  statute. 

WiUmore.  That  is  also  intended  to  be  raised  ;  and 
upon  that  point  I  submit  that  this  is  only  a  misdescrip- 
tion of  an  article,  which  carried  the  refutation  or  cor- 
rection of  such  misdescription  on  its  face.  It  was  not 
a  false  pretence. 

Wilde  C.  J. — The  misdescription  was  in  a  very 
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material  particular.     It  amounted  to  a  total  misstate-       1850. 
meut  of  the  nature  of  the  article  itself.    There  can  be  "cotiL80N~ 
DO  doubt  that  it  was  a  &lse  pretence.  _  ^^^   . 

Willmare.     Second.    The  instrument  should  have       Case, 
been  set  out  in  the  indictment.     There  is  no  averment 
even  of  the  purport  of  the  paper.     Orders  for  delivery 
of  goods,  &c.,  are  always  set  out  at  length.     (/?.  v. 
WkAham,  10  Ad.  &  E.  34). 

Alderson  B. — It  is  not  necessary  to  set  out  instru- 
ments of  any  kind  in  an  indictment,  except  where  it  is 
material  for  the  Court  to  see  that  the  thing  described 
is  described  rightly.  But  here  the  charge  is  a  false 
pretence.  It  is  needless  to  set  out  instruments  which 
are  not  affected  in  any  way  by  the  terms  applied  to 
them  in  the  indictment. 

Willmare^  cited  B.  v.  Munoz^  2  Stra.  1127 ;  1 
Starkie's  Cr.  Pleading,  100. 

Patteson  J.^ — In  B.  v.  Wickhaniy  10  Ad.  &  E.  84, 
the  instrument  was  alleged  to  be  a  promissory  note, 
and  the  whole  of  the  allegations  were  to  be  proved  as 
laid. 

Wilde  C.  J. — I  don't  understand  that  to  be  a  de- 
cision, that  it  was  necessary  to  set  out  the  instrument, 
but  that  the  averment  respecting  the  note  was  bad  for 
want  of  an  allegation  of  the  defendant's  knowledge  of 
its  being  bad,  and  that  the  false  pretence  of  his  being 
a  captain,  could  not  be  severed  from  that  respecting 
the  note,  and  consequently,  the  whole  of  the  false 
pretences  charged  were  insufficient. 

Platt  B. — In  this  particular  case,  had  the  instru- 
ment been  set  out,  we  could  have  seen  on  the  record 
that  it  shewed  a  false  pretence ;  but  take  the  case  of 
a  foiled  bank  note,  how  would  the  setting  out  a  copy 
of  it  in  the  indictment  assist  the  Court  to  determine 
the  question,  whether  it  shewed  a  false  pretence  or  no  ? 
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WiUmare.  If  Dot  settilag  it  out  can  work  iojary  in 
any  case,  the  prisoner  is  entitled  to  have  it  set  out  in 
all.  Technical  forms  and  rules  are  mainly  useful  in 
exceptional  cases.  Why  should  the  instrument  be  set 
out  in  cases  of  forgery? 

Alderson  B. — Because  the  Legislature  has  made 
certain  classes  of  things  the  subject  of  forgery,  and  it 
is  necessary  to  see  that  the  instrument  in  question  {aUs 
within  the  class  alleged. 

Wilde  C.  J. — We  are  of  opinion  that  the  objec- 
tions are  insufficient.  With  regard  to  the  record, 
it  can  only  be  necessary  to  set  out  the  instrument, 
where  the  Court  could  derive  assistance  firom  seeing  a 
copy  of  it  on  the  record  ;  as  where  the  case  turns  on 
the  nature  and  character  of  the  instrument,  as  distin* 
guished  from  its  quality  of  good  or  bad.  The  cases 
seem  to  shew  that  this  is  the  true  criterion. 


185a 


THE  QUEEN  v.  WILLIAM  MATTHEWS,  and 

ELLEN  MATTHEWS. 


il.  and  his  At  the  Epiphany  Quarter  sessions  for  the  county  of 
jointly  in-  Stafford^  A.  D.,  1850,  A  lexander  Jameson  and  Joseph 
MceiTing!  Tomlinson  were  charged  with  stealing  a  quantity  of 
A  genend  fowls,  and  William  Matthews  and  JEllen  Mattliews^  his 
ffuiity  against  wife,   dealers  in   poultry,  with   receiving  the  same 

evidence 

shewed  either  one  joint  receiving;  in  which  case  the  wife  could  not  he  convicted,  as  the 
offence  was  committed  in  her  husband's  presence :  or  two  several  acts  of  receiving 
in  which  case  as  against  the  wife,  the  crime  would  not  be  proved  as  laid. 

Heldy  therefore,  that  the  husband  was  rightly  convicted ;  the  wife  not ;  and  the  verdict 
was  taken  to  be  several  as  regarded  each. 

Per  CoLBRiDGB  J. — If  stolen  goods  are  found  in  a  man's  house,  he,  not  being  the 
thief,  isprtrntf/ocie  a  receiver. 
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fowls  well  knowing  them  to  have  been  feloniously       1850. 
stolen. 


•*  Staffordshire.  The  jurors  for  our  Lady  the  Queen 
upon  their  oath  present,  that  Alexander  Jameson^  late 
of  the  parish  of  Norton  Canes^  in  the  county  of  Stafford, 
labourer,  and  Joseph  Tomlmson,  late  of  the  same  la- 
l>ourer,  on  the  seventeenth  day  oiDecember^  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-nine, 
with  force  and  arms  at  the  parish  aforesaid,  in  the  county 
aforesaid,  fifteen  hen  fowls  of  the  value  of  fifteen 
shillings,  and  one  cock  fowl  of  the  value  of  two  shillings 
of  the  goods  and  chattiels  of  one  John  Smith,  then  and 
there  being  found,  felonioualy  did  steal,  take  and  carry 
away  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity,  and  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

'*  2od  Count.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  thai  WUtiam 
Matthews,  late  of  the  parish  of  Norton  Canes,  in  the 
county  of  Stafford,  labourer,  and  EUen  Matihews,  wife 
of  the  said  William  Matthews,  lateof  the  8ame,)aboorer, 
afterwards,  to  wit,  on  the  said  seventeenth  day  of 
jyecember,  in  the  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  the  goods  and 
chattels  in  the  first  Count  mentioned  as  aforesaid,  of 
the  value  aforesaid,  so  as  aforesaid,  feloniously  stolen, 
taken  and  carried  away,  feloniously  did  receive  and 
have,  they  the  said  William  Matthews  and  Ellen 
Matthews,  then  and  there  well  knowing  the  said 
goods  and  chattels  last  aforesaid  to  have  been  feloni- 
ously stolen,  taken  and  carried  away  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 


The  indictment  was  as  follows : —  TBKWd's 


Cm. 


Case. 
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1850,  Vaughan    appeared    as   counsel  for  the  prosecu* 

THBws's        Kettle  as  counsel  for  the  prisoaers. 

The  prisoners  were  all  found  guilty,  and  the  ques- 
tion for  this  Court  was,  whether  the  receivers  were 
properly  convicted.  The  evidence  against  them  was 
as  follows : — 

"  Charles  Welch^  police  officer.  Went  to  Matthews  $ 
house  on  the  22nd  December  (the  fowls  were  stolen  on 
the  17th  December).  Saw  Mrs.  Matthews.  Asked 
her  where  all  those  fowls  and  geese  came  from.  She 
said  she  bought  part  and  her  husband  some.  She 
said  her  husband  was  not  by  when  she  bought  them. 
She  also  said  she  bought  hers  from  people  who  came 
to  the  house,  and  her  husband  bought  his  on  Wednes- 
day j  at  Shrewsbury  market.  I  asked  her  if  she  had 
any  unplucked,  and  she  said  ^^  Yes,  four,  up  stairs.*' 
I  was  going  up,  and  she  said  she  had  rather  I  did  not 
till  her  husband  came.  When  Rofe^  police  officer, 
came,  we  went  up  stairs,  and  found  between  twenty 
and  thirty  unplucked,  and  eleven  plucked.  Rofe  and 
Woolley  took  the  unplucked  ones.  I  afterwards  saw 
William  Matthews  at  the  police  station.  He  said  he 
was  not  out  of  Walsall  on  Wednesday  {Shrewsbury 
market  day).  I  know  prisoners,  Jameson  and  Tom- 
linson^  they  live  together.  Tomlinson  is  a  miner,  and 
is  brother  of  Mrs.  Matthews. 

'*  Cross-examined.  Tomlinson  has  a  brother  who  lives 
one  hundred  or  one  hundred  and  fifty  yards  from 
him.  He  is  a  much  larger  man  than  the  prisoner — 
five  feet  ten  inches  high. 

"  George  Woolley^  constable,  Walsall^  apprehended 
Tomlinson^  and  gave  his  shoes  to  Price  (police 
officer). 

^^  William  Price,  police  officer.     Found  tracks  of 
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three  persons  where  fowls  were  stolen.  One  made  by  |850. 
shoes  of  prisoner,  Tomlinson  (shoes  small  and  nails  ^^^^ 
remarkable — shewn  'to  the  jury).  thbwb's 

"  John  Rofe^  chief  constable  of  Wahall  police  (evi- 
dence same  as  Welchy  given  above),  and  in  addition' 
produced  some  of  the  fowls  from  Matthews^s  house, 
identified  by  prosecutor.  Took  William  Matthews  into 
custody  at  Turk's  Head^  Walsall.  When  at  the  station 
house,  shewed  him  fowls  identified  by  prosecutor,  and 
asked  him  from  whom  he  had  them.  He  hesitated. 
Witness  said,  *We  have  got  your  wife's  brother, 
Tomlinsouj  in  custody.  Did  you  not  buy  the  fowls 
from  him?'  He  said,  *I  did.'  (N.B.  Rofe  was  re- 
primanded by  the  Court  for  putting  this  question)." 

In  his  summing  up  to  the  jury,  the  Chairman  said, 
'*  You  observe,  Ellen  Matthews  says  her  husband 
bought  part  of  the  fowls  at  Shrewsbury^  and  she 
bought  part  of  them  from  people  who  came  to  the 
house,  and  that  her  husband  was  not  by  when  she 
bought  them.  If  you  are  of  opinion  that  the  female 
prisoner  knowingly  gave  a  false  account  of  the  way 
she  received  the  fowls,  you  will  have  to  consider  how 
far  such  false  account  conveys  the  impression  to  your 
minds  of  her  guilty  knowledge ;  but  if  you  should 
be  of  opinion  that  her  statement  is  false,  it  can  have 
no  effect  as  against  her  husband^  because  he  cannot 
be  injured  by  a  statement  made  by  his  wife  in  his 
absence." 

^*  As  regards  William  Matthews^  Rofe  saysj  he  told 
him  he  had  Tomlinson  in  custody^  and  Matthews  re- 
plied, ^  I  bought  the  fowls  from  Tomlinson^  and  you 
are  told  Tomlinson  is  a  miner,  and  brother-in-law  of 
Matthews^  and  you  will  have  to  say  by  your  verdict, 
whether  you  are  of  opinion  that  William  Matthewi 
knew  Tomlinson  had  stolen  the  fowls  when  he  received 
them  from  him." 
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1850.  The  above  is  the  evidence  and  the  samming  up 

M^^.  against  the  receivers. 
THBWB's  Kettle^  for  the  prisoners,  submitted  that  the  Chair- 
man ought  to  direct  the  jury,  that  if  they  be- 
lieved the  wife  received  them  in  the  absence  of  her 
husband  and  without  his  knowledge,  she  alone  should 
be  found  guilty ;  and  as  to  the  wife,  that  they  should 
not  find  her  guilty,  unless  they  believed  that  she  had 
received  the  fowls  in  the  absence  of  her  husband,  but 
it  appeared  from  the  evidence,  that  the  receiving  by 
the  two  prisoners  was  at  two  different  times,  and  it 
did  not  appear  to  the  Court  that  one  receiving  only 
had  been  proved. 

On  the  application  of  Mr.  Kettle^  for  the  prisoner, 
judgment  was  postponed  on  William  Matthews  and 
Ellen  Matthews^  and  the  following  question  was  re- 
served for  the  opinion  of  her  Majesty's  Judges. 

Whether  the  above-mentioned  directions,  sugg^ested 
by  Mr.  Kettle^  ought  to  have  been  given  to  the  jury 
in  addition  to  what  was  stated  by  the  Chairman  in 
his  summing  up  ?  and  whether  upon  the  evidence, 
as  above  stated,  the  prisoners  were  properly  convicted? 

This  case  was  argued  on  1st  /une,  1850,  before 
Wilde  C.  J.,  Aldersok  B.,  Patteson  J., Coleridge  J., 
Platt  B. 

Kettle,  for  the  prisoners. 

Both  the  prisoners  are  found  guilty.  There  is  no 
evidence  against  the  wife ;  as  against  her  the  verdict 
is  bad  ;  this  Court  cannot  sever  the  verdict,  therefore 
both  must  be  acquitted. 

Coleridge  J. — ^There  is  a  distinct  summing  up 
respecting  each  of  the  two  prisoners. 

Alderson  B. — We  have  the  opinion  of  the  jury  on 
two  acts ;  they  have  given  a  verdict  on  each  case ; 
and  though  it  happens  to  be  expressed  in  a  single 
word,  we  can  say  that  we  agree  with  them  as  to  one 


Cam. 
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case,  and  not  as  to  the  other.  The  Chairman  seems  1S50. 
to  have  had  in  his  mind  an  incorrect  notion  of  the  ^^^ 
nature  of  a  joint  receiving.  ''"n*'" 

Platt  B. — The  verdict  is  clearly  divisible. 

Kettle.  There  is  no  evidence  that  WilHam  Mat- 
thews  was  a  receiver. 

CoLERiDQB  J. — He  bought  the  goods  of  the  thief, 
and  they  are  found  in  his  hoose.  Primd  fade^  if 
stolen  goods  are  found  in  a  man's  house,  he,  not  being 
the  thief,  is  a  receiver. 

Vaughanj  for  the  Crown,  suggested  that  both  the 
prisoners  might  be  guilty,  as  there  was  evidence  of  a 
joint  taking ;  and  cited  B.  v.  Parr,  2  M.  &  Rob.  346. 

Patteson  J. — If  husband  and  wife  receive  jointly, 
how  do  you  convict  the  wife  ? 

WitDE  C.  J The  husband  was  rightly  convicted. 

The  wife  must  be  acquitted. 

The  rest  of  the  Court  concurred. 
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"^'  THE  QUEEN  v.  GEORGE  HEY  (a); 

drwm^'^M  Boi^^gt  of  Leeds'l  At  the  Leeds  Christmas  session^, 
employed  by  in  the  >A.  D;,  1848,  Oeorge  Hey  was  tried 

fohttn'A  County  of  York.  J  before  Robert  Hall,  Esq.,  as  as^ 
totakeeome  gjgtant  barrister  for  the  borough  of  Leeds,  (under 

piff  8  by  rail- 

way,  and  Statute  7  Wm.  4  &  1  Vict.  c.  19)  (6),  on  an  indict- 

tocTatVT  ^^^^  which  charged  that  he,  whilst  the  servant  of 

and  bring  WUKam  Richardson  and  another,  stole  ten  pigs  the 

B.  such  price  property  of  his  said  masters. 

Sve^foMbem^      It  appeared  in  evidence,  that  on  the  26th  Sqptember, 

Noinstruc-  1848,  Richardion  and  Lambert^  the  prosecutors,  pig 

given  to  the  jobbers  at  Newcastle^  having  purchased  pigs  which 

to*^tiw  ^^^y  ^°^W  would  suit  Goose^  a  pig  dealer  at  Leeds, 

waa  to  do  engaged  the  prisoner,  a  butcher  and  drover  at  New- 

If  c.  refuaed  castle^  to  go  with  the  pigs  by  railway  from  NewcastU 

No^Srmi"'  ^^  Leeds  and  there  deliver  them  to  Goose,  and  bring 

was  made  back  to  the  prosecutors  such  sum  in  Post-office  orders  ■ 

&  B.  and  or  a  banker *s  cheque,  as  Goose  should  give*  him  on 

ks^o  hia  re^  being  shewn  a  paper  which  the  prosecutors  gave  to  the 

muneration  prisoner  for  that  purpose,  the  contents  of  wiiich  paper 

for  the  job;  ^       .  .  .,  xl  •  u      • 

but  the         were   not  given   in   evidence,   the   prisoner   having 

CQstom  of 

the  trade  waa  to  pay  for  such  Jobs  by  the  day ;  nor  waa  anything  aaid  as  to  the  priaoner't 
right  to  take  cattle  from  any  other  person  at  the  same  time ;  but  by  the  custom  of  the 
trade  he  would  have  had  such  right 

On  his  arrival  at  L.,  C.  was  from  home,  and  his  wife  refused  to  take  the  pigs ;  the 
prisoner  thereupon  sold  the  pigs  to  another  person  in  the  market,  and  absconded  with 
the  purchase  money :  Heitf,  not  guilty  of  larceny,  as  at  the  time  of  receiving  the  pigi 
from  the  owners  he  was  not  their  servant ;  but  by  the  receipt  became  a  bailee,  and  at 
that  time  had  no  intention  of  stealing. 


(a)  This  case  is  accidentallv  printed  out  of  order. 

(6)  "  An  Act  to  empower  tne  Recorder  or  other  person  presiding  in  Quarter  Sessioni 
in  corporate  cities  and  towns,  and  Justices  of  the  Peace  for  counties,  ridings  or  divisions, 
to  divide  their  respective  Courts  in  certain  cases." 
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Case. 


had  no  notice   to   produce    it,   and   not    producing       184®. 
it.  Hst'b 

The  prisoner  had  no  authority  to  sell  the  pigs,  or  to 
do  anything  with  them,  but  deliver  them  to  Goose, 
and  no  instructions  were  given  him  as  to  what  he  was 
to  do  with  them  should  Goose  refuse  to  accept  them. 
The  prisoner  took  the  pigs  to  Leeds,  and  went  with 
them  to  Gooseys  house  there,  before  six  o'clock  a.  m., 
of  the  twenty-seventh  of  September,  whilst  all  the 
inmates  were  in  bed.     Goose  himself  was  from  home 
at  the  time,  biit  his  wife,  being  awakened  by  the 
prisoner,  called  up  a  man  to  whom  she  referred  the 
prisoner,  and  returned  to  bed.     That  man   merely 
looked  out  of  the  window,  said,  "  Is  that  you  ?"  then 
shut  the  window  and  disappeared,  as  if  returning  to 
bed,  without  listening  to  the  prisoner  or  giving  him 
any  directions.     The  prisoner  then  took  the  pigs  to 
the  Leeds  pig  market,  and  called  up  a  pork  butcher 
to  whom  he  sold  them  between  the  hours  of  six  and 
seven  o'clock  of  the  same  morning,  received  the  price, 
thirty-five  pounds,  and  absconded  with  it,  making  no 
communication  of  any  kind,  or  at  any  time  to  the 
prosecutors. 

It  appeared  that  the  prisoner  had  frequently  been 
employed  by  the  prosecutors,  in  the  capacity  of  a 
butcher,  to  slaughter  and  cut  up  pigs,  &c.,  for  which 
he  was  paid  by  the  job,  but  he  had  never  before  been 
employed  by  them  as  a  drover.  He  had  two  pounds 
given  him  for  expenses,  for  which  he  was  to  ac- 
count ;  nothing  was  said  as  to  the  mariner  in  which 
he  was  to  be  paid  for  his  trouble,  but  there  was  an 
established  custom  in  the  trade  to  remunerate  drovers 
for  such  services,  by  a  payment  of  a  sum  per  diem,  for 
the  number  of  days  occupied  :  [nothing  was  expressed 
on  the  subject  of  the  prisoner's  being  at  liberty  to 
drive  cattle  for  any  other  person  at  the  same  time, 

VOL.  I.  T  T 
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1849.      but  by  the  usage  of  the  trade  he  was  at  liberty  to  do 

Hky's       so]  («)• 

^•®'  The  prisoner's  defence  was,  that  he  was  in  partner- 

ship with  the  prosecutors,  and  took  the  pigs  to  Gooseys 
house,  not  in  pursuance  of  any  directions,  but  as  to  a 
likely  customer  of  hi*s  own  selection,  and  not  being 
attended  to  there,  he  sought  out  another  customer. 
If  the  witnesses  spoke  the  truth,  this  defence  was 
entirely  false.  There  was  no  evidence  of  any  in- 
tention on  the  part  of  the  prisoner  to  steal  the  pigs 
at  the  time  of  their  being  delivered  to  him. 

The  Barrister  doubted,  whether  the  prisoner  was, 
under  the  circumstances,  a  servant,  and  also  whether 
there  was  a  taking  by  him,  which  amounted  to 
larceny.  {Regina  v.  Goodbody,  8  C.  &  P.  665).  Bat 
Eegina  v.  Huglies,  R.  &  M.  C.  C,  370,  being  cited, 
he  felt  bound  by  the  case  last  mentioned,  and  di- 
rected  the  jury,  that  if  they  believed  the  witnesses, 
the  prisoner  was  the  servant  of  the  prosecutors,  and 
that  the  taking  amounted  to  larceny,  if  the  prisoner 
had  sold  the  pigs  for  the  purpose  of  appropriating  the 
proceeds  to  his  own  use,  and  not  for  the  benefit  of  his 
employers,  on  what  he  considered  to  be  an  emergency 
not  provided  for  by  his  instructions. 

The  jury  found  the  prisoner  guilty.  The  Barrister 
postponed  judgment  under  statute  11  &  12  VicU  c.  78, 
in  order  to  take  the  opinion  of  this  Court,  whether, 
under  the  circumstances,  the  prisoner  was  the  servant 
of  the  prosecutors,  and  whether  the  taking  amounted 
to  larceny. 

This  case  was  considered  by  Lord  Dbnhan  C.  J., 
Parke  B.,  Alderson  B.,  Goltman  J.,  Coleridge  J., 

(a)   The    paragraph    between      sent  to  him  for  amendment  hj 
brackets  was  inserted  by  the  as-      the  Judges, 
sistant  Recorder,  on  the  case  being 
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who  were  the  Judges  present  on  20th  Jan.  1849.  On  1840. 
a  subsequent  day,  8th  Dec.  1849,  Parke  B.  delivered  ^^^^^ 
the  following  judgment  (a).  Case. 

The  only  question  is,  whether,  on  the  facts  stated 
in  this  case,  as  amended,  the  prisoner  received  the 
custody  of  the  pigs  as  a  servant  of  the  prosecutors,  or 
as  a  bailee ;  in  the  latter  case,  he  could  not  be  guilty 
of  larceny,  unless  he  had  intended  to  appropriate 
them  to  his  own  use  at  the  time  of  the  receipt,  which 
was  not  the  case ;  in  the  former,  he  would  be  guilty 
of  larceny,  according  to  the  finding  of  the  jury,  as  to 
which  they  were  properly  directed  by  the  learned 
assistant  Recorder. 

There  are  several  reported  cases  bearing  upon  the 
question,  whether  a  person  is  a  mere  servant  or  bailee : 
there  are  none  precisely  like  the  present,  though 
the  case  oi  Bernard  v.  MacNamee^  1  Moo.  C.  C.  368, 
nearly  approaches  to  it. 

In  this  case,  on  the  one  hand,  the  circumstance  that 
the  prisoner  was  paid  the  expenses  of  the  cattle,  and 
also  that  the  customary  mode  of  payment  of  his  remu- 
neration^was  by  the  day,  tend  to  shew  that  he  was  a 
mere  servant ;  on  the  other,  the  fact  of  his  being  a 
drover  by  trade,  and  also  of  his  having  the  liberty  to 
drive  the  cattle  of  any  other  person,  by  the  general 
nsage  with  respect  to  drovers,  raises  an  inference  that 
he  was  not  a  servant. 

The  learned  deputy  Recorder  felt  himself  bound  by 
the  decision  of  the  Judges  in  the  case  of  Regina  v. 
Hughes,  1  Moo.  C.  C.  370,  but  that  case  was  under 
the  7  &  8  Geo.  4,  c.  29,  s.  47,  which  makes  embezzle- 
ment by  a  servant  or  person  employed  in  the  capacity 
of  a  servant  to  receive  money,  felony  ;  and  the  learned 
Recorder  of  London  referred  the  question  to  the  Judges, 

(a)  The  learned   Baron  stated  tliat  Lord  Dsnman  did  not  concur  ^ 
with  the  rest  of  the  Court. 

T  T  2 
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whether  the  prisoner  fell  under  either  description, 
though  if  the  indictment  had  been  referred  to,  it  was 
necessary  to  prove  that  he  was  a  servant.  The  Judges 
decided  that  the  prisoner  was  properly  convicted,  and 
consequently  that  he  was  a  servant  or  person  employed 
in  that  capacity,  and  authorized  as  such  to  receive 
money,  so  that  his  receipt  would  be  a  discharge  to  the 
debtor.  This  is  not  exactly  the  same  question  ;  it  is 
whether  the  prisoner  had  the  custody  of  the  cattle  as 
a  servant  to  the  prosecutor  at  the  time  of  the  receipt 
of  them,  and  we  think  he  could  not  be  so  considered, 
unless  in  driving  the  cattle  to  the  market  he  was  his 
servant,  and  the  prosecutor  responsible  for  any  negli- 
gent act  of  his  in  so  driving  them.  This  subject  has 
undergone  much  discussion  of  late,  and  has  been 
placed  on  its  proper  footing  by  the  case  of  Quarman 
V.  Burnet^  6  M.  &  W.  499,  and  other  cases,  one  of 
which  is  that  of  a  general  drover,  who  was  held  in 
Miller  v.  Wedge^  10  Law  Journal,  p.  19,  Q.  B.,  not  to 
be  a  servant,  so  as  to  make  the  owner  of  the  catde 
responsible  for  his  negligence. 

After  the  full  consideration  which  this  subject  has 
undergone,  we  doubt  whether  the  case  of  Bernard  v. 
Mac  Namee  above  referred  to,  would  be  now  decided 
in  the  same  way. 

Upon  the  whole  we  think  it  was  not  proved  in  this 
case,  that  the  prisoner  was  a  mere  servant,  and  the 
conviction  was  improper  (a). 


(a)  Pollock  C.  fi.,  who  was 
present  when  the  above  judgment 
was  delivered,  said  that  as  it  was  his 
duty  on  that  occasion  to  sign  the 


order  for  the  prisoner's  discharge, 
he  had  attended  to  the  judgment 
while  it  was  being  delivered,  and 
entirely  concurred  with  it. 
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ABORTION. 

1.  Indictment  under  stat.  1  Fiet,  c.  85, 
for  using  an  instrument  with  intent 
to  procure  miscarriage  :  Held^  im- 
material whether  or  no  the  woman 
was  pregnant  at  the  time  of  the 
instrument  being  used.  R.  v.  Maty 
GoodhaU,  187 


ACCEPTANCE. 


See  Forgery,  9. 


ACQUITTANCE. 


1.  See  Forgery,  3. 

2.  See  Notes  to  West's  Case,  265. 9. 


ACTUAL. 


1.  See  Note  to  Webb's  Case,  845. 


2.  See  Evidence,  18. 


ADDRESS. 
See  Forgery,  9. 

ADMIRALTY. 
See  Indictment,  9. 

ADMISSION. 
See  Embezzlement,  2. 

ADULTERY. 
See  Larceny,  19. 

AFTERWARDS. 
See  Indictment,  3. 

AIDER  BY  VERDICT. 

1.  See  Indictment,  18. 

2.  See  Note  to  Webb's  Case,  347-8. 
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ANIMALS. 


1.  See  WouKDiNo,  1. 


2.  See  Indictment,  8.  19. 


APPEARANCE. 


See  Bankrupt,  1}  (!)• 


APPROPRIATION. 


See  Larceny,  14. 


ARMS. 


See  Indictment,  7. 


ARREST  OF  JUDGMENT. 


See  Nuisance. 


ARSON. 


See  Threatening  Letter,  1,  2. 


ASSAULT. 

J.  A.  indicted  for  a  robbery.  Tbe 
jury  acquitted  him  of  the  robbery, 
aud  found  him  guilty  of  **  a  common 
assault  only  :*'  Held^  such  convic- 
tion right  under  stat.  1  Vict.  c.  85, 
s.  11.     R,  y.  Birch  and  Another , 

185 

2.  Three  boys,  aged  respectively 
thirteen,  twelve,  and  eleven,  were 
indicted  for  a  common  assault  on 


a  girl  of  nine  years  of  age.  They 
were  all  proved  to  have  had  con- 
nexion with  her.  Special  verdict 
"  guilty,  the  child  being  an  assent- 
ing party,  but  that  from  her  tender 
years  she  did  not  know  what  she 
was  about : "  Held,  that  the  con- 
viction was  wrong;  the  verdict 
showing  an  assent  by  the  girl.  /?. 
V.  Read  and  Others,  377 

3.  See  Note  to  Read's  Case,  379. 

4.  Prisoner,  a  medical  man,  has  con- 
nexion with  a  girl  of  fourteen  years 
of  age,  under  the  pretence  that  he 
was  thereby  treating  her  medically 
for  the  complaint  for  which  he  was 
then  attending  her.  She  made  no 
resistance,  owing  solely  to  the  bona 
fide  belief  that  such  was  the  case : 
Held,  gtiilty  of  an  assault.  Qucere, 
whether  not  guilty  of  a  rape  ?  K, 
V.  Case^  580 

ATTEMPT. 

« 

1.  See  Poison,  1. 

2.  See  Indictment,  27* 


ATTORNEY. 


See  Evidence,  9. 


AUTREFOIS  ACQUIT. 


See  R.  9.  Bond,  Note  (a),  522. 


AUTREFOIS  CONVICT. 


See  R.  V.  Bond,  Note  (a),  522. 
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BAILEE. 


See  Larcbkt,  21. 


BAILMENT; 


1.   SeeLARGBNT,  10. 

2.  See  Note  to  R  adlxt*s  Casb,  452. 


BANKRUPT. 

1.  ^.  a  bankrupt,  was  indicted  for 
not  surrendering  to  the  District 
Court  of  Bankruptcy  at  Manchester. 
The  Court  was  presided  over  by 
two  Judges,  Mr.  /.  and  Mr.  S.,  and 
(practically)  comprised  two  Courts. 
ji.  was  summoned  by  Mr.  /.  to 
appear  before  the  CoromissioneiC  in 
H.  M.*s  Court  of  Bankruptcy  at 
Manchester,  It  was  proved  that 
he  had  not  appeared  pursuant  to 
the  said  summons  at  the  said  Court 
at  all ;  nor  before  Mr.  /.  elsewhere. 
But  there  was  no  proof  of  his 
having  appeared  or  not,  before  Mr. 
S.  elsewhere:  Held  (1).  Proof  of 
non-appearance  sufficient.  (2).  The 
summons  need  not  aver  that  A,  had 
been  duly  adjudged  a  bankrupt. 
(3).  Nor  that  the  fiat  had  been  re- 
ferred to  the  Manchester  Court  of 
Bankruptcy,     R,  v.  iJealtry,    287 

2.  See  Indictment,  23. 


BAPTISED. 


See  Indictment,  18. 


BASTARD. 


1.  See  Indictment,  6. 


2.  See  Order  of  Justices,  2. 


BATTERY. 


See  Note  to  Read's  Case,  380. 


BIGAMY. 

In  an  indictment  for  bigamy,  whero 
the  first  marriage  was  solemnised 
under  the  provisions  of  stat.  6  &  7 
fVnu  4,  c.  85,  the  certificate  autho- 
rized by  that  act,  and  stat.  6  &  7 
fVm.  4,  c.  86,  s.  38,  coupled  with 
the  identity  of  the  parties  is  suffi- 
cient primd  facie  evidence  of  such 
marriage.     R*  v.  Hawes,  270 

BILL  OF  EXCHANGE. 
See  FoROERT,  2.  8,  9. 

BOILING  WATER. 

"  Boiling  water'*  is  ''  destructive  mat- 
ter," within  the  stat.  I  Vict.  c.  85, 
s.  5.     R.  V.  Crawford,  100 

CAPTION. 
See  Evidence,  22. 

CAUTION. 
See  Examination,  1. 


610 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


CERTIFICATE. 


1.  See  Forgery,  8. 

2.  See  Indictment,  24. 


CHATTELS. 


1.  See  Indictment,  21. 

■ 

2.  See  False  Pretences^  4. 


CHEMICAL. 


See  Indictment,  29. 


CHEQUE. 


1.  See  Indictment,  5. 

2.  See  Forgery,  10. 


CHILD. 


1.  See  Indictment,  18,  (2). 
2*  See  Indictment,  22. 


CHURCH  RATE. 


1.  See  Indictment,  12. 

2.  See  Warrant,  4. 


CHURCHWARDENS. 


1.  See  Sacrilege. 


2.  See  Embezzlement,  4. 


COIN. 


1.  See  Indictment,  21. 

2.  See  Indictment,  29. 


COMPULSION. 


See  Evidence,  13. 


CONDITION  PRECEDENT. 


See  Indictment,  12,  (4). 


CONFESSION. 


See  Evidence,. 20. 


CONSENT. 


See  Assault,  2. 


CONSPIRACY. 

1.  iDdictment  for  a  conspiracy  to 
cause  certain  persons  to  be  elected 
councillors  of  the  borough  of  Bolion 
in  Lancashire,  by  fraud,  vh^  by 
procuring  certain  other  persons  who 
were  not  burgesses  of  the  said 
borough,  and  whose  names  were  not 
in  the  burgess  list,  to  personate 
voters  for  the  said  borough,  and  to 
vote  for  the  election  of  the  persons 
first  above  mentioned:  Held,  not 
to  be  a  subject  of  consideration  for 
the  Judges.  R,  v.  Haslam  and 
Others,  7^ 
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CONSTRUCTION. 
See  Indictment,  7. 

CONSTRUCTIVE. 

See  Note  to  Whittakeb's  Case,  319. 
AND  Ditto,  384, 

CONTINUOUS. 
See  Note  to  Webb's  Case,  346. 

CONTRACT. 
See  False  Pretence,  1. 


CONVENIENCE. 


See  Note  to  Webb's  Case,  346. 


CUSTODY. 


See  Indictment,  25. 


DATE. 


See  Indictment,  12,  (6). 


DEATH. 


See  Indictment,  1. 


DECLARATIONS. 


See  Evidence,  1. 


DEMURRER. 


See  Jurisdiction,  5. 


DEPOSITIONS. 


1.  See  Evidence,  22. 


2.  See  Evidence,  ^5. 


DESCRIPTION. 


See  Indictment,  18,(2, 6),  21. 26. 29. 


DISCHARGE. 


See  Acquittance,  2. 


DISTRESS. 


See  Warrant,  4. 


DULY. 


See  Indictment,  12,  (1,  2,  3.  10). 


DYING  DECLARATIONS. 


See  Evidence,  1. 


EMBEZZLEMENT. 

1 .  A.  assistant  overseer  of  the  Preston 
union,  indicted  as  servant  to  the 
guardians  of  the  union,  for  em- 
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bezzling  the  monies  of  the  guard- 
iaDs.  Heidi  under  the  circum- 
stances, not  liable  under  stat.  7  &  8 
Geo.  4,  c.  29,  s.  47  ;  it  not  appear-* 
ing  that  he  received  the  monies 
"  for,  or  in  the  name,  or  on  the 
account  of"  the  guardians^  but  of 
the  overseers.  R,  v.  Towmend^  167 

2.  Prisoner  indicted  as  servant  to 
guardians,  &c. ;  Held.  (1).  That  the 
admission  by  him  contained  in  the 
condition  of  his  bond  for  the  per- 
formance of  his  duties  as  treasurer, 
coupled  with  an  act  of  Parliament 
specifying  those  duties,  was  suffi- 
cient evidence  of  the  nature  of  his 
appointment,  viz,^  that  he  was  to 
receive  money  for  the  guardians, 
and  account  to  them  for  his  receipts. 
(2).  That  the  not  accounting  for  a 
portion  of  such  receipts  was  an  em- 
bezzlement, although  no  precise 
time  could  be  fixed  at  which  it  was 
the  prisoner's  duty  to  pay  over  the 
money  alleged  to  be  embezzled. 
A.  T.  Welch,  199 

S.  Money  was  received  on  account  of 
his  master  by  one  clerk,  and  by 
him  handed  over  in  due  course  of 
business  to  another  clerk  (the  pri- 
soner) to  be  delivered  to  the  master. 
The  prisoner  fraudulently  appro- 
priated it.  Held,  not  larceny,  but 
embezzlement  R,  v.  Mailers,  332 

4.  Prisoner,  employed  by  the  over- 
seers of  A.  to  collect  the  poor*s 
rate,  called  on  B.  (who  owned  the 
premises  specified  in  the  rate  book 
as  occupied  by  C  his  tenant),  and 
demanded  of  B.  the  amount  of  the 
poor's  rate  due  for  the  said  pre- 
mises. B,  who  was  in  the  habit  of 
paying  the  rates  for  C  paid  the 
amount,  and  prisoner  gave  him  a 


receipt  for  it,  signed  by  himself  as 
collector.  The  prisoner  afterwards 
entered  the  amount  in  the  rate-book 
opposite  to  the  name  of  B-  as  "  un- 
collected,*' on  the  ground  of  it 
having  been  "  legally  excused," 
which  was  not  the  fact;  and  he 
never  accounted  for  such  monies  to 
the  overseers.  Held,  (I)  Guilty  of 
embezzlement 

(2).  Averment,  that  the  prisoner 
was  employed  by  the  overseers 
sufficient,  without  mentioning  the 
churchwardens. 

(S).  The  rate  when  collected  is 
well  laid  as  the  property  of  the 
overseers.    R*  v.  Ad^,  571 

5«  See  Larceny,  20. 


ENTRY. 


See  EviDSNGBy  18. 


ERROR,  WRIT  OF. 


See  Jurisdiction,  5. 


EVIDENCE. 

1.  Statements  by  the  deceased  held 
admissible  as  dying  declarations. 
A.  V.  Howell  and  Others,  1 

2.  See  Threatening  Letter  (1). 

3.  The  following  instrument  held, 
under  the  circumstances,  to  be  a 
warrant  or  order  for  the  payment  of 
money.  "  Mr.  Martin  will  be 
pleased  to  send  by  the  bearer  10/. 
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on  Mr.  Hodge^s  account,  as  Mr. 
Hodge  ia  very  bad  in  bed,  and  can- 
not come  bimself.  (Signed)  Martin 
Ralph  Foreman,  Si.  AusieU  Foun- 
dry:*   R.  y.  Vivian,  35 

4.  See  FoRGERT,  4. 

5.  See  Indictment,  7- 

6.  See  Indictment,  8. 

7-  A,  and  B.  indicted  for  stealing,  C 
for  receiving.  B,  pleaded  guilty, 
and  was  tendered  as  a  witness 
against  A,  &  C,  He  was  objected 
to  by  the  counsel  for  the  prisoner 
as  inadmissible.  Held,  an  admis- 
sible  witness  at  common  law.  R, 
T.  Hinks  and  Others,  84 

8.  Prisoner  was  indicted  under  stat, 
7  &  8  Oeo.  4,  c.  29,  s.  8,  (in  1st 
Count),  for  feloniously  accusing  A, 
B.  of  a  certain  {infamous  crime, 
that  is  to  say,  of  having  made  to  the 
prisoner  a  certain  solicitation  where* 
by  to  move  and  induce  the  prisoner 
to  commit  with  him  {A*  B.)  the 
crime  of  sodomy,  with  a  view  to 
extort  and  gain  money  from  him. 
(Second  Count),  charging  the  same 
oifence  somewhat  differently.  Held, 
by  seven  of  the  Judges  to  five,  that 
the  evidence  was  not  sufficient  to 
prove  the  intent  laid.  R*  v.  Mid* 
dUditch,  92 

9.  Prisoner  indicted  for  forging  a  will* 
The  forged  instrument  had  been 
given  by  the  prisoner  to  his  attor- 
ney, ostensibly  for  professional  pur- 
poses, but  in  the  opinion  of  the 
learned  Judge,  with  some  very  dif- 
ferent object  An  objection  that  it 
was  a   privileged  communication, 


and  therefore,  could  not  be  read, 
held  invalid.  R.  v.  Jones  and 
Others,  166 

1 0*  See  Larcxnt,  4. 

11.  A*  takes  a  forged  will  to  ^«  a 
solicitor,  and  asks  him  to  advance 
money  on  a  mortgage  of  the  pro- 
perty mentioned  in  the  will.  B, 
made  no  chaige  for  the  interview, 
and  did  not  advance  the  money. 
Held,  not  a  privileged  communica- 
tion.   R.  v«  Harley  and  Jones,  197 

12.  See  Embezzlement,  2.  ^ 

13.  (1).  If  a  witness  claims  the  pro- 
tection of  the  Court  on  the  ground 
that  the  answer  would  tend  to  cri- 
minate himself,  and  there  appears 
reasonable  ground  to  believe  that  it 
would  do  so^  he  is  not  compellable 
to  answer.  (2).  If  compelled  not- 
withstanding, what  he  says  after 
such  claim  must  be  considered  to 
have  been  obtai^ied  by  compulsion, 
and  cannot  be  given  in  evidence 
against  him.  (3).  He  is  entitled  to 
protection  at  whatever  stage  of  the 
inquiry  he  chooses  to  claim  it: 
and  he  is  equally  entitled  to  pro- 
tection, whether  he  has  already 
answered  the  question  in  part  or 
not  at  all.     R.  v.  Oarheti,        236 

14.  See  BioAMT. 

15.  See  Forgery,  10,  (2). 

16.  See  Bankrupt,  1,  (1)« 
17*  See  Perjury,  1. 
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18.  Six  prisoners  were  indicted  under 
Stat  9  Geo.  4,  c.  69,  s.  9,  for  hav- 
ing been  in  a  certain  field  at  night 
armed,  for  the  purpose  of  taking 
game.  It  was  proved  that  some  of 
the  prisoners  had  been  in  the  field, 
some  had  remained  outside  of  it, 
aiding  and  assisting  the  others. 
Held^  that  the  actual  entry  of  some 
of  the  party  armed  was  sufficient  to 
support  the  conviction  of  all  the 
prisoners,  though  it  could  not  be 
proved  which  of  the  prisoners  had 
actually  entered  the  field.  R>  v. 
Whittaker  and  Oihen ,  810 

19.  See  Forgery,  11. 

20.  Confession  made  by  a  girl  aged 
thirteen,  after  being  told  by  a  me* 
dical  man,  in  the  presence  of  pri- 
soner's mistress  and  her  husband, 
that  it  would  be  better  for  her  to 
speak  the  truth.  HeU  (1).  In- 
admissible. (2).  That  although 
the  confession  was  rightly  admitted 
by  the  Judge  in  the  first  instance, 
and  taken  down  by  him  as  evi- 
dence, it  should  be  struck  out  of 
his  notes,  after  proof  by  the  pri- 
soner that  it  had  been  made  under 
the  above  inducement  (3).  Per 
Erlb  J.  It  is  a  question  for  the 
Judge  in  every  case,  whether  the 
alleged  words  of  inducement  were 
actually  such  as  to  induce  the  pri- 
soner to  make  a  confession  of  guilt, 
whether  true  or  no.    R,  v.  Gamer, 

829 

21.  See  Larceny,  10,  (2). 

22.  A,  was  indicted  for  obtaining  a 
promissory  note  by  false  pretences 


from  B.  The  deposition  of  B.  who 
was  too  ill  to  attend  as  a  witness  at 
the  trial,  was  held  to  be  sufficiently 
distinct  to  be  received  in  evidence, 
although  in  the  caption  it  was  not 
stated  that  A.  was  charged  with 
obtaining  the  note  unlaufuUy, 
Senble,  a  deposition  is  good  without 
a  caption,  if  described  as  the  ex- 
amination of  the  witness ;  and  the 
evidence  be  relevant  to  the  charge ; 
provided  the  prisoner  was  duly  ap- 
prised of  the  nature  of  the  charge, 
and  had  full  opportunity  of  cross- 
examining  the  witness.  R,  ▼•  Lang^ 
bridge,  448 

23.  See  Receiving,  2. 

24.  See  Indictment,  29. 

25.  Witnesses  before  a  committing 
Magistrate  were  duly  sworn  and 
examined,  and  cross-examined  by 
the  prisoners ;  minutes  thereof  were 
duly  made  by  the  clerk,  and  were 
then  sent  to  his  office  to  be  copied 
as  draft  depositions.  The  witnesses 
attended  there  also.  2*.,  the  copy- 
ing clerk,  while  copying  theminutes, 
asked  the  witnesses  some  questions 
for  the  purpose  of  making  the  de- 
positions  more  correct,  clear  and 
complete,  and  inserted  the  answers 
in  the  depositions.  The  prisoners 
were  not  present. 

The  depositions  thus  written  were 
taken  back  to  the  Magistrate.  The 
witnesses,  in  the  presence  of  the 
prisoners,  after  being  duly  re-sworo, 
and  after  hearing  the  depositions 
read  over  to  them,  and  giving  the 
prisoners  full  opportunity  of  cross- 
examination,  signed  them. 
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The  above  circumstances  ap- 
peared at  the  trial,  and  a  material 
question  was  put  to  one  of  the  wit- 
.nesses,  as  to  something  which  he 
bad  said  to  S.y  in  answer  to  one  of 
the  above  questions  so  put  to  him 
by  T,  It  was  objected  and  ruled 
that  the  answer  would  appear  on 
the  depositions,  and  that  they  must, 
therefore,  be  put  in  as  primary 
evidence  of  the  statement. 

Heldy  that  the  question  was  legal, 
and  that  the  answer  formed  no  part 
of  the  depositions,  but  was  wholly 
independent  of  them,  and  ought 
therefore  to  have  been  given.  R.  v. 
Christopher^  536 

26.  See  Larcent,  19. 


EXAMINATION. 

1.  (1).  A  statement  made  by  a  prisoner 
before  a  committing  Magistrate,  and 
signed  by  the  prisoner  and  the  Ma- 
gistrate, if  taken  in  the  form  pre- 
scribed by  the  schedule  to  the  stat. 
11  &  12  FicL  c.  42,  is  admissible 
in  evidence  against  him  at  his  trial 
at  common  law. 

(2).  Semblet  that  where  there  is 
no  evidence  of  any  previous  threat 
or  inducement  having  been  held 
out  to  the  prisoner,  such  statement 
would  be  admissible  under  the 
above  statute :  ots.,  without  proof 
of  the  Magistrate's  signature. 

(3).  It  will  be  prudent  for  Jus- 
tices always  to  give  the  prisoner 
the  second  caution  as  well  as  the 
first. 

(4).  Qucercy  whether,  where  there 
has  been  a  previous  threat  or  in- 


ducement held  out  to  the  prisoner, 
the  Justice  muai  give  him  the  second 
caution  as  well  as  the  first  ?  R.  v. 
Sansome,  545 

2.  See  Indictment,  29. 


EXECUTOR. 


See  Forgery,  2. 


EXPOSURE. 


See  Indictment,  22. 


EXPOSED. 


See  Note  to  Waters'  Case,  357* 


FALSE  PRETENCE. 

1.  A  false  pretence,  knowingly  made 
to  obtain  money,  is  indictable, 
though  the  money  be  obtained  by 
means  of  a  contract,  which  the 
prosecutor  was  induced  to  make  by 
the  false  pretence  of  the  prisoner. 
R.  V.  Abbott,  273 

2.  See  Indictment,  14. 

3.  See  Uttering,  2. 

4.  The  prisoner  was  charged  in  the 
indictment  with  obtaining,  by  false 
pretences,  from  the  Z.  and  Y.  Rail" 
way  Company,  a  certain  chattel,  to 
wit,  a  printed  ticket,  &c.,  ynth  in* 
tent  to  defraud,  &c.,  the  said  com- 
pany of   the    same.     The  ticket 
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enabled  the  prisoner  to  travel  free 
from  B,  to  //.,  and  was  to  be  giren 
back  to  the  company  at  H, :  Held, 
that  the  ticket  was  a  chattel  within 
the  meaning  of  stat.  7  &  8  Geo.  4, 
c.  29,  8.  53,  and  that  the  intent  to 
defraud  the  company  of  the  same 
was  not  affected  by  the  fact  of  the 
ticket  having  to  be  returned  at  the 
end  of  the  journey.     R.  v.  Boulton, 

508 

5.  If  ^.  fraudulently  represents  as  an 
existing  fact  that  which  is  not  an 
existing  feet,  and  so  gets  money, 
that  is  a  false  pretence  within  the 
Stat.  7  &  8  Geo.  4,  c.  29,  s.  53. 
Therefore  where  the  secretary  of  an 
Odd  Fellows*  Lodge  told  a  member 
that  he  owed  the  lodge  13«.  9(2., 
and  thereby  obtained  from  him 
that  sum  fraudulently,  whereas  the 
member  only  owed  25.  2c2.,  he  was 
held  to  be  rightly  convicted  of 
obtaining  money  under  fiedse  pre- 
tences.    R.  y.  WooUey^  559 

6.  (1).  Obtaining  money  by  means  of 
false  statements  of  the  name  and 
circumstances  of  the  prisoner  in  a 
begging  letter,  is  obtaining  money 
by  false  pretences  under  stat.  7  &  8 
Geo.  4,  c.  29,  s.  53. 

(2).  If  the  money  so  obtained 
reaches  the  prisoner  in  county  i?., 
but  has  been  transmitted  to  him  in 
a  letter,  posted  at  his  request  in 
county  //.,  he  is  triable  in  A.  R. 
V.  7.  S.  JoneSf  551 


FIAT. 


See  Bankrupt,  1.  (3). 


FINAL. 


1.  See  JoRisDicTioK,  5. 


2.  See  Note  to  Brown's  Case,  293. 


FINDING. 


See  Larceny,  14. 


FORGERY. 

1.  See  Larceny,  1. 

2.  A  bill  of  exchange  made  payable 
to  A.  B*  C,  Z).,  or  order,  exeeu' 
trixes.  The  indictment  charged 
that  the  prisoner  forged  on  the 
back  of  the  said  bill,  a  certain 
forged  indorsement,  which  said 
forged  indorsement  was  as  fol- 
lows : — (naming  one  of  the  execu- 
trixes) :  Held^  a  forged  indorse- 
ment within  the  stat.  II  Geo.  4 
&  1  Wm.  4,  c.  66,  8.  3.  R.  v.  fVtn' 
terboUomj  41 

3.  Indictment  under  stat.  1 1  Geo.  4 
&  1  Wm.  4,  c.  66,  8.  10,  for  utter- 
ing a  forged  receipt.  What  acts 
amount  to  an  uttering.  R.  v.  Rod- 
ford,  59 

4.  Prisoner  indicted  for  forging  an 
"  order  for  the  payment  of  money," 
with  intent  (in  tbe  first  count)  to 
defraud  "  H,  D.  as  one  of  the  pub- 
lic officers  of  the  Y.  District  Bank  ;*' 
(in  the  second)  to  defraud  "  H.  D. 
and  others."  The  instrument  was 
as  follows  :  '*  Thofnton^le^Moor, 
July  20,  1844.  Mr.  Johnson^  Sir; 
Please  to  pay  to  James  Jaekton  the 
sum  of  13/.  by  order  of  Christopher 
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Sadler^  Thomton^le^Moor,  brewer, 
the  District  Bank.  I  shall  see  you 
on  Monday.  Yonrs  obliged,  Chas, 
Sadler/* 

Held.  (1).  To  be  an  order  within 
Stat.  i\Geo.4  and  1  fVm.  4,  c.  66, 
8.  3.  (2).  Whether  the  intent  might 
be  laid  as  in  the  second  count — 
qucere*  (8).  The  certified  copy  of 
the  return  forwarded  to  the  Stamp 
Office  under  stat  7  Geo.  4,  c.  46, 
s.  4,  in  which  it  was  stated  that 
H.  D.  was  one  of  the  public  officers 
of  the  Y.  District  Bank  is  not  made 
exclusive  evidence  of  that  fact. 
R.  y.  Carter^  65 

5.  See  Warrant,  2. 

6.  Indictment  under  stat.  11  Geo.  4 
and  1  Wm.  4,  c.  66,  s.  3,  for  utter* 
ing  a  forged  undertaking  for  the 
payment  of  money  :  Held^  that  the 
statute  applies  as  well  to  a  written 
promise  for  the  payment  of  money 
by  a  third  person,  as  to  a  like  pro- 
mise for  payment  by  the  supposed 
party  to  the  instrument.  R.  v. 
Stone^  181 

7.  SeeEviDSNCEy  11. 

8.  Prisoner  falsely  averring  an  au- 
thority to  indorse  a  bill  of  exchange 
for  T,  Tomlinson,  writes  on  the 
back  of  the  bill  "  per  procuration, 
Thomas  Tomlituon,  Emanuel  White." 
The  bill  is  thereupon  discounted, 
and  the  prisoner  goes  off  with  the 
money :  Held,  no  forgery.  R.  v. 
White,  208 

9.  Putting  an  address  to  the  name  of 
a  drawer  of  a  bill  of  exchange,  while 
the  bill  is  in  the  course  of  comple- 


tion, with  intent  to  make  the  ac- 
ceptance appear  that  of  a  different 
existing  person,  is  forgery.  R.  v. 
Blenkinsop,  276 

10.  (1).  A.  authorised  by  B.  his  mas- 
ter, to  fill  up  a  cheque  for  a  certain 
sum,  fills  it  up  for  a  greater  sum  : 
Held,  a  forgery,  and  that  the  cir- 
cumstance of  the  prisoner  alleging 
a  claim  on  his  master  for  the  greater 
sum,  as  salary  then  due,  was  imma- 
terial, even  if  true.  (2).  Drawer's 
signature  laid  as  John  MeNieole  ^ 
Co.,  proved  to  be  John  McNicoU 
^  Co. :  Held,  no  variance.  R.  v. 
WiUon,  284 

1 1.  Indictment  for  forging  the  will  of 
W.  T.  (1).  With  intent  to  defraud 
the  heir  at  law  of  the  said  W.  T. 
(2).  With  intent  to  defraud  some 
person  or  persons  unknown .  Quare, 
whether  (under  the  circumstances 
of  this  case)  a  valid  objection  could 
be  taken  to  the  will  being  produced 
in  evidence  by  an  attorney  at  the 
trial,  on  the  ground  of  its  being  a 
privileged  communication  ?  Qutsre^ 
whether  in  the  absence  of  evidence 
of  the  existence  of  some  person 
whom  the  prisoners  could  have  de- 
frauded by  a  forged  will,  a  count 
for  forging  with  intent  to  defraud 
some  persons  unknown  could  be 
supported  ?    R.  v.  Tylney  ^  Tuffs, 

319 

12.  See  Uttering,  2. 

13.  The  London  Dock  Company  had 
wine  in  their  vaults  belonging  to 
A.  It  is  a  rule  of  the  Dock  Com" 
pany  that  if  A.  wishes  to  enable  a 
third  person  to  taste  the  wine,  A. 
is  to  sign,  and  to  give  to  such  person 
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an  order,  addressed  to  tbe  cooper 
of  the  Company,  which  when  coun- 
tersigned by  the  clerk  of  the  Com- 
pany, but  not  otherwise,  is  to  be  a 
sufficient  authority  to  the  cooper. 
The  prisoner  forged  a  tasting  order 
in  the  name  of  A,y  and  presented 
it  to  the  cooper:   it  had  not  the 
signature  of  the  clerk  of  the  Com- 
pany .  Heldt  (1).  That  this  instru- 
ment was  an  order.    (2).  That  it 
was  an  order  for  the  deli7eTy  of 
goods  within  stat.  11  Geo.  4  and 
1  Wm.  4.  c  66,  6.  10.   R.  v.  IlUdge, 

404 

14.  See  Indictubmt,  24. 

15.  See  Indictment,  25. 


FORTHWITH. 


See  Warrant,  4. 


GAME. 


1.  See  Indictment,  7« 

2.  See  Time,  2. 


8.  See  Evidence,  18. 


GENUS. 


See  Note  to  R.  v.  Spicer,  83. 


GOODS. 


See  Indictment,  2L 


GRAMMAR. 
See  Indictment,  15. 


GROSS. 
See  Negligence,  U 

GUARANTY. 
See  Forgery,  6. 


HAM. 
See  Indictment,  26. 


HEALTH. 


See  Note  to  Webb's  Case,  346. 


HIGH  SEAS. 


See  Indictment,  9, 


HUSBAND  AND  WIFE. 


See  Marriage,  4. 


ILLEGITIMATE. 


See  Note  to  Waters'  Case,  362, 


IMPLICATION. 


See  Indictment,  12,  (9). 
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INDECENCY. 


See  NuisAKCE,  1. 


INDICTMENT. 

1.  Second  count  of  indictment  charged 
/•  0'^.,  that  he  on  27th  of  May^ 
feloniously,  and  of  his  malice  a- 
forethought,  struck  deceased  with 
a  aSieky  of  which  said  morta}  hlow 
deceased  died  on  ike  29th  of  May, 
that  T.  jR.,  D,  Z).,  &c.,  on  the  day 
and  year  first  aforeiaid,  at  the 
parish  aforesaid,  feloniously,  and 
of  their  malice  aforethought,  were 
present  aiding  and  abetting  the  said 
/.  0*^.,  the  felony  last  aforesaid, 
to  do  and  commit ;  and  the  jurors, 
&c.,  say  that  the  said  «/.  0*3,, 
T*  72.,  D.  Z).,  &C.  him  the  deceased, 
in  manner  and  form  last  aforesaid, 
feloniously  and  of  their  malice 
aforethought  did  kill  and  murder. 

Third  Count,  charged  T.  R.  that  he 
on  the  27th  May,  a  certain  stone 
feloniously,  and  of  his  malice  afore- 
thought, cast  and  threw,  and  with 
the  said  stone  so  cast  and  thrown 
struck  deceased,  of  which  said  mor- 
tal blow  deceased  died  on  29th 
May :  that  J.  0*5.,  D.  Z).,  &c., 
(same  as  above). 

Objection  (1).  That  the  indictment 
M'as  inconsistent  in  charging  the 
principals  in  the  second  degree,  with 
committing  the  felony  at  the  time 
of  the  stroke,  whereas  it  was  no 
felony  till  the  time  of  the  death. 
(2).  That  the  general  verdict  of 
guilty,  left  it  uncertain  which  was 
the  cause  of  the   death,  the  stick 

VOL.  I. 


or  the  stone;  and  that  therefore 
no  judgment  could  be  entered  on 
either. 
Held,(\).  The  form  of  the  indictment 
good.  (2).  The  alleged  generality 
of  the  verdict  immaterial,  the  mode 
of  death  being  substantially  the 
same.  R.  v.  John  O'Brian  and 
others,  9 

2.  Indictment  under  11  Geo,  4  and 
1  Wm,  4,  c.  66,  8.  20,  for  destroy-^ 
ing,  defacing,  and  injuring  a  register 
of  baptisms,  marriages,  and  burials. 
Objection  (1).  That  there  was  nei« 
ther  a  destroying,  defacing,  nor  in-* 
juring  within  the  statute,  because 
the  register,  when  produced,  had  the 
torn  piece  pasted  in,  and  was  as 
legible  as  before.  (2).  That  the  in- 
dictment was  bad  for  uncertainty, 
for  alleging  three  distinct  and  dif- 
ferent offences.  (3)*  f*or  not  con** 
taining  an  express  averment  of  a 
scienter.  Indictment  held  good  on 
all  points.     R,  v.  Bowen^  22 

3.  A.  and  B.  indicted  for  the  murder 
of  C.  by  shooting  him  with  a  gun. 
In  first  count,  A,  was  chaiged  as 
principal  in  first  degree,  B.,  as  pre« 
sent  aiding  and  abetting  him.  In 
second  count,  J9.,as  principal  in  first 
degree,  A.  as  aiding  and  abetting. 
The  jury  convicted  both,  but  said, 
they  were  not  satisfied  as  to  which 
fired  the  gun.  Held,  (1).  That 
the  jury  were  not  bound  to  find 
the  prisoners  guilty  of  one  or  other 
ofthe  counts  only.  (2).  (MauleJ. 
dissentiente),  that  notwithstanding 
the  word  "  afterwards"  in  the  se- 
cond count,  both  the  counts  related 
substantially  to  the  same  person 
killed,  and  to  one  killing,  and  might 
have  been  transposed  without  any 

u  u 
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alteration  of  time  or  meaning.     R. 
V.  Downing  and  Powys^  52 

4.  See  Forgery,  4. 

5.  Prisoner  charged  in  one  count  of 
the  indictment  with  stealing  a 
cheque  for  13/.  9«.  Id. :  in  another 
count  for  stealing  a  piece  of  paper 
value  one  penny.  Held^  that  sup- 
^osiDg  the  cheque  to  have  been  a 
void  cheque  (as  being  contrary  to 
the  provisions  of  stat.  55  Oeo.  3, 
c.  184),  it  would  still  sustain  the 
charge  laid  in  the  second  count.  72. 
V.  Perry t  69 

6.  Indictment  stated  that  the  prisoner, 
a  single  woman,  on  27th  August, 
1844,  brought  forth  a  male  child 
alive ;  that  she  afterwards,  to  wit, 
on  the  day  and  year  aforesaid, 
killed  the  said  child.  Objection, 
that  the  judgment  ought  to  have 
either  stated  the  name  of  the  child, 
or  that  its  name  was  unknown  to 
the  jurors;  overruled  by  Cole- 
ridge J.,  at  the  trial,  on  the  ground 
that  there  was  no  presumption, 
from  the  mere  fact  of  birth,  that  the 
child  had  a  name,  it  being  a  bas- 
tard :  that  the  indictment  afforded 
no  presumption  of  its  having  ac- 
quired a  name  by  reputation  or 
baptism:  that  an  averment  that 
the  name  was  unknown,  implied 
the  acquisition  of  some  name  ;  con- 
viction held  right.    R.  v.  WiUk,  80 

7.  Indictment  under  stat.  2  Qeo.  4, 
c.  69,  s.  9,  (against  night  poaching), 
charged  A,  B,y  and  six  others, 
"  that  they  being  respectively  armed 
with  guns,  and  other  offensive 
weapons,  entered,  &c."  A.  and  B> 
were  each  proved  to  be  armed  with 


a  gun,  the  other  six  with  bludgeons. 
Objections  :  that  the  averment 
"other  offensive  weapons,"  (not 
specifying  what)  made  the  amung 
of  the  other  six  only  constructive; 
which  was  not  sufficient  to  bring 
them  within  the  statute.  Indict- 
ment held  good.  R.  V.  Goodfettow 
and  OtberSf  81 

8.  Prisoner  indicted  under  stat.  7  &  8 
Geo.  4,  c.  29,  s.  25,  for  stealing 
"  sheep."  The  jury  found  that  the 
animal  so  described  was  a  "  lamb." 
Indictment  held  good.  R,  v.  Spker, 

82 

9.  An  indictment  under  stat.  7  ^ief. 
c.  2,  (for  the  more  speedy  trial  of 
offences  committed  on  the  high 
seas),  need  not  contain  an  averment 
that  the  offence  was  committed 
"  within  the  jurisdicdon  of  the  Ad- 
miralty." R.  V.  W.  Jones  and  Ano- 
ther, 101 

10.  The  stat  5  &  6  Wm.  4,  c.  76, 
s.  34,  (Municipal  Corporation  Act), 
makes  it  a  misdemeanor  for  a  bnr- 
gess  wUfvUy  to  make  a  false  an- 
swer to  any  of  the  questions  therein 
specified.  The  indictment  charged 
(in  the  four  first  counts)  that  "  the 
defendant  faUely  and  frauduleniiff 
answered,  &c."  Held,  bad  for  omit- 
ting "  wilfully." 

In  the  two  last  counts,  that  the 
defendant /aZse/^,  fraudulently,  de- 
ceitfully, and  contrary  to,  and  in 
fraud  of  the  said  statute,  did  per- 
sonate one  J.  H.  Held,  (1).  That 
this  was  no  offence  under  the  sta- 
tute, no  offence  so  described  being 
specified  therein.  (2).  That  it  was 
no  offence  at  -common  law,  either  in 
itself,  or  as  a  violation  (in  effixt) 
of  a  statutory  prohibition,  because 
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(if  it  were)  the  statute  in  the  same 
clause  created  the  offence  and  pro- 
vided the  penalty.  R.  v.Benty  157. 

1 1 .  See  Sacrileqe. 

12.  (1).  In  an  indictment  for  diV 
obeying  an  order  of  two  justices 
made  under  stat.  53  Oeo,  3,  c.  127, 
for  the  payment  of  a  church  rate, 
an  averment  stating  (inter  alia)  by 
^off  of  inducementy  that  a  rate  was 
duly  made  as  by  law  in  that  behalf 
required,  and  that  the  same  was 
afterwards  dnly  allowed,  as  by  law 
in  that  behalf  required,  &c.,  and 

'  that  the  defendant  was  in  and  by 
the  said  rate  duly  rated,  &c.,  is 
sufficient,  without  setting  out  the 
facts  which  constituted  the  alleged 
due  making,  allowance  and  rating 
aforesaid. 

(2).  Such  an  averment  would 
not  be  sufficient,  where  it  purported 
to  be  an  allegation  of  the  matter  of 
the  ojfence  itself  and  not  merely  by 
way  of  inducement, 

(3).  Where  the  same  count  of 
the  indictment,  after  the  above  aver- 
ment by  way  of  inducement,  went 
on  to  aver  (titter  alia)  an  informa- 
tion by  the  proper  parties  to  the 
justice  by  whom  the  warrant  was 
issued,  that  the  said  rate  was  duly 
made,  &c«,  and  that  the  same  was 
afterwards  duly  allowed,  &c.,  and 
that  the  defendant  was  duly  rated,* 
&c.,  and  that  the  party  refused  to 
pay,  such  information  as  above  will 
give  jurisdiction  to  justices  making 
the  order,  irrespective  of  the  truth  of 
the  facts  deposed  to :  and  that 
therefore  the  count  would  have  been 
sufficient,  even  had  the  above  aver- 


ment by  way  of  inducement  been 
insufficient,  or  omitted. 

(4).  Under  stat  53  Geo.  3. 
c.  127,  s.  7,  the  fact  of  a  rate  duly 
imposed  on  a  party,  and  the  non- 
payment of  it  by  such  party  are 
not  conditions  precedent  to  the 
jurisdiction  by  the  justices  to  make 
an  order  for  payment:  and  there- 
fore an  order  purporting  to  be  made 
on  such  an  information  as  is  above 
given,  would  be  valid,  and  could  be 
enforced  whether  de  facto  there  was 
a  proper  rate,  and  a  proper  demand 
and  refusal,  or  not. 

(5).  It  is  sufficient  in  an  indict'^ 
ment  to  aver  that  the  churchwar- 
dens were  authorized  to  collect  and 
receive  the  rate  at  the  time  of  the 
refusal,  without  averring  that  they 
were  so  at  the  time  of  the  demand. 
(6).  A  warrant  (by  way  of  sum- 
mons) whereof  the  mandatory  part 
is  substantially  set  forth,  but  the 
inducement  merely  as  follows:— 
"  after  reciting  as  is  therein  recited" 
— ^is  sufficiently  averred :  such  war* 
rant  need  not  be  dated. 

(7).  It  will  be  intended  in  favour 
of  an  order  that  the  above  warrant 
was  served  a  reasonable  time  before 
the  day  of  appearance,  as  otherwise 
the  justices  would  have  acted  un- 
justly in  making  the  order,  which 
will  not  be  presumed. 

(8).  The  order  need  not  be  set 
out  according  to  the  tenor ;  the 
substance  of  it  is  sufficient. 

(9).  If  in  the  indictment  it  suffi- 
ciently appears  by  implication  that 
the  rate  was  in  force  when  the  order 
was  made,  that  fact  need  not  be 
positively  averred. 

(10).  Semhlcy    under    stat.    43 
u  u  2 
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Eliz,  c.  2,  8.  4,  in  a  special  plea  by 
a  justice  to  an  action  of  trespass,  it 
would  be  enough  to  state  "  a  poor 
rate  duly  published,  and  that  the 
plaintiff  was  an  occupier  and  rated, 
and  that  there  was  a  complaint  on 
oath  by  the  overseer  that  he  did  not 
pay  on  demand,  and  that  such  fact 
was  proved  to  the  satisfaction  of 
the  justice/'  even  though  it  might 
turn  out  on  further  inquiry  that 
there  had  not  in  truth  or  fact  been 
any  such  demand  and  refusal  as 
was  alleged  before  the  justice.  R. 
V.  BidweU,  222 

13.  See  Perjury,  1. 

14.  Prisoner  indicted  in  first  count 
for  obtaining  from  prosecutor  an 
order  for  the  payment  of  141  Is.  2d, 
by  false  pretences,  with  intent  to 
defraud  him  of  the  same.  In  second 
count,  for  obtaining  an  order  for 
}6L  2s.  8d.  with  intent  to  defraud 
the  prosecutor  of  part  of  the  pro- 
ceeds thereof,  to  wit,  6s.  6d. 

Evidence  as  to  the  first  count,  that  the 
prisoner  only  intended  to  defraud 
prosecutor  of  7s.,  as  the  rest  of  the 
money  was  really  due.  Second 
count  proved  as  laid.  General  ver- 
dict of  guilty. 

Held :  first  count  proved.  A  sepa- 
rate sentence  recommended  to  be 
passed  on  the  other  count.  R.  v. 
Leonard,  d04 

15.  Indictment  ungrammatical,  not 
bad  if  the  real  meaning  is  suffi- 
ciently expressed.    R.  v.    Stokes, 

807 

16.  See  FoROEKY,  11. 

17.  See  Nuisance. 


18.  Prisoner  charged  in  first  count. 
"  that  she  in  and  upon  a  eertaia 
infant  female  child  bom  of  the  body 
of  her  the  said  S.  W.^  and  of  tender 
age,  to  wit,  of  about  the  age  of  two 
days,  and  not  named,*'  feloniously 
made  an  assault,  &c.,  and  caused 
to  take  poison,  and  so  murdered 
her.  In  second  count,  "that  the 
said  S.  W.  in  and  upon  the  said 
infant  female  child  so  bom  of  the 
body  of  her  the  said  S.  W.  and  net 
named  as  aforesaid,  &c.,  feloniously 
did  make  an  assault,  and  that  she, 
the  said  S.  W.,  the  said  infant 
female  child,  in  and  upon  a  heap  of 
ashes,  &c.,  wilfully,  &c.,  did  cast, 
&c.,  and  did  then  and  there  leave 
the  said  infant  female  child,  &c., 
in  the  open  air,  &c.,  exposed  to  the 
cold  air,  &c.,  of  which  said  expo- 
sure, and  of  the  chilling  thereby 
caused,  the  said  infant  female  child 
then  and  there  died,  and  so,  &c." 

Held,  (1).  That  there  is  a  difference 
between  an  indictment  which  is 
bad  for  charging  an  act  which  as 
laid  is  no  crime,  and  an  indictment 
which  is  bad  for  charging  a  crime 
defectively.  The  latter  may  be 
aided  by  verdict,  the  former  cannot. 
(2).  That  the  words  '<  said  female 
infant  child  so  bom  of  the  body  of 
her  the  said  S.  W.'^  did  not  incor- 
porate by  reference  the  description 
of  the  child  given  in  the  first  count, 
9fs.,  that  it  was  of  tender  age.  (S). 
That  the  second  count  was,  there- 
fore, defective  in  not  shewing  that 
the  child  was  able  to  take  care  of 
itself.  (4).  That  had  the  act  of 
the  prisoner  charged  in  that  count 
been  a  nonfeasance,  the  indictment 
would  have  been  bad  after  verdict. 
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(5).  That  88  it  was  a  misfeasance, 
and  the  death  of  the  child  was  alleged 
to  have  been  caused  thereby,  the 
defective  statement  in  the  indict- 
ment must  be  taken  to  be  supplied 
by  the  verdict.  (6).  "  Not  named," 
is  a  sufficient  description  of  the 
child:  "not  baptized,"  would  be 
insufficient  (7)«  Queerer  whether 
an  averment  that  a  child  is  of  tender 
age  imports  an  inability  in  the  child 
to  take  care  of  itself  ?  R.  v.  Sarah 
WaterSf  356 

19.  A.  B,  and  C,  were  indicted  for 
stealing  sheep  in  Doneiahire.  The 
indictment  in  Count  7t  also  charged 
C  as  for  a  substantive  felony,  with 
receiving  the  sheep  in  Somersei- 
MrCf  without  naming  any  one  as 
the  thief.  The  indictment  was  laid, 
found,  and  tried,  in  Dorsetshire.  C. 
was  found  guilty  on  the  7th  Count 
only.  Held,  (1).  That  the  7th  Count 
was  bad,  as  shewing  no  jurisdiction 
in  Dorsetshire.  (2).  Counsel  will 
be  heard  for  tlie  Crown,  though  no 
counsel  appears  for  the  prisoner. 
R.  V.  Martin,  398 

20.  An  indictment  for  larceny,  con- 
taining several  counts,  describing 
the  goods  stolen  as  the  property  of 
different  persons,  may  contain  a  like 
set  of  counts  for  receiving  those 
goods.     jR.  V.  Beeiofit  414 

21.  An  indictment  charging  A.  with 
larceny,  in  stealing  two  pieces  of 
the  current  silver  coin  of  the  realm 
called  shillings,  of  the  value  of  two 
shillings  of  the  goods  and  chattels 
of  B.,  held  good.  For  though 
goods  and  chattels  is  not  the  legal 
description  of  money,  those  words 
may  be  rejected  as  surplusage,  and 
the  words  **  of  B"  sufficiently  de- 


scribe the  money  as  being  the  pro- 
perty of  B.     R.  V.  RadUy,      450 

22.  Indictment  charged  A.  with  un- 
lawfully leaving  a  child  of  a  month 
old  of  which  she  had  the  care,  in  a 
highway  in  the  parish  of  A,  with 
intent  to  burthen  the  said  parish 
with  the  maintenance  of  the  said 
child.  Held,  bad,  (1)  for  not  nega- 
tiving the  settlement  of  the  child 
in  parish  B.  (2).  For  not  alleging 
any  injury  done  to  the  child  by  the 
act  of  the  prisoner.     R,  v.  Cooper, 

459 

23.  A»  B.  a  bankrupt,  was  indicted 
under  stat.  5  &  6  VicU  c  122, 
s.  32,  for  not  discovering  all  his  real 
estate,  &c.,  upon  his  examination 
before  the  commissioner  of  bank- 
ruptcy. The  charge  in  the  indict- 
ment was  that  the  said  A.  B.  '*  sur- 
rendered himself,  &c.,  and  was  then 
and  there  duly  sworn,  &c,  and  duly 
submitted  himself  to  be  examined, 
&c.,  and  that  at  the  time  of  his  said 
examination,  to  wit,  on  the  day  and 
year  last  aforesaid,  he  was  pos- 
sessed of  a  certain  real  estate,  to 
wit,  &c.,  and  that  at  the  time  of  his 
said  examination,  and  being  so 
sworn  as  aforesaid,  he  then  and 
there  feloniously  did  not  discover 
when  he  disposed  of,  assigned,  and 
transferred  the  said  real  estate,"  &c. 

Heldf  that  the  indictment  was 
bad  for  repugnancy,  as  it  charged 
the  prisoner  with  not  discovering, 
at  the  time  of  his  examination,  when 
he  disposed  of  an  estate,  which  was 
averred  to  be  in  his  possession  at 
the  time  of  his  examination. 

Quare,  whether  the  indictment  is 
open  to  the  objection,  that  it  con- 
tains no  averment  that  the  bankrupt 
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had  been  examined,  and  is  there- 
fore bad.     R.  V.  HarriSf  461 
24.  Indictment  in  7th  Count  charged 
that  F.   E.    Toshack    unlawfully, 
knowingly,  &c.,  did  forge  a  certain 
writing,  to  the  likeness  of,  and  as 
and  for  a  true  and  genuine  writing 
of  and  under  the  hand  of  one  W, 
Neilson,  as  master  of  a  vessel  called 
"  The  Ruckers,'*  certifying  that  he 
the  said  F.  E,  Toahack  had  served 
with  the  said  fV,  Neilson  as  able 
seaman  on  board  the  said  vessel 
from  4th  November^  1842,  till  1st 
January,   1845.  and   during  such 
time  conducted  himself  in  a  sober 
and  orderly  manner,   with   intent 
thereby,    &c.,   to   deceive,   injure, 
&c.,  A.  B.  C  and  D.,  to  the  great 
injury,  &c.,  of  the  said  A.  B.  C 
and  D.,  to  the  evil,  &c.  example  of 
all  other  persons  in  the  like  case 
offending,  and  against  the  peace, 
&c. 

8th  County  same  as  above,  with 
intent  to  deceive,  &c.,  the  Corpora- 
tion of  the  TrinUt/  House. 

Both  Counts  held  good  at  com- 
mon law.     R*  V.  Toshack,        492 

25.  A,  indicted  at  the  Central  Cri- 
minal Court  for  forgery.  He  was 
not  shewn  either  to  have  com- 
mitted the  forgery,  or  ever  to  have 
been  in  custody  within  the  juris- 
diction of  the  said  Court  till  the 
moment  before  his  trial,  when  he 
surrendered  in  dischai^e  of  his  bail. 
Held,  that  he  was  triable  in  that 
Court  under  stat.  11  Geo.  4  and 
1  Wm.  4,  c.  66,  s.  24,  as  being  in 
custody  within  its  jurisdiction.  R, 
V.  Smythies,  498 

26.  An   indictment   stated   that  the 
prisoner   stole   **  one  ham   of   the 


value  of  10«.  of  the  goods  and 
chattels  of  one  T.  H."  Held,  a 
sufficient  description  of  the  property 
stolen.    R.  v.  Gallears,  501 

27.  The  indictment  stated  that  the 
prisoner  **  did  unlawfully  attempt 
and  endeavour  fraudulently,  falsely 
and  unlawfully  to  obtain  from  the 
Agriculturist  Cattle  Insurance  Com" 
pany  a  large  sum  of  money,  to  wit, 
the  sum  of  22/.  10^.»  with  intent 
thereby  then  and  there  to  cheat  and 
defraud  the  said  Company,  &c. 
Held,  (I).  That  the  nature  of  the 
attempt  was  not  sufficiently  set 
forth.  (2).  That  the  indictment  did 
not  contain  facts  amounting  to  a 
statement  of  a  misdemeanor,  as  the 
money  was  not  laid  to  be  the  pro- 
perty of  any  one.  R.  v.  Marsh  and 
Lord,  505 

28.  See  False  PaETENCBS,  4. 

29.  (1).  An  indictment  charging  a 
stealing  of  one  or  more  specific 
thing  or  things,  is  not  supported, 
except  by  proof  of  some  one  or  more 
of  the  specific  things  so  charged. 

Therefore,  an  indictment  charging  a 
stealing  of  seventy  pieces  of  the 
current  coin  of  the  realm  called 
sovereigns,  of  the  value  of  70/.,  140 
pieces,  &c.,  called  half  sovereigns, 
&c.,  500  pieces,  &c.,  called  crowns, 
&c.,  is  not  supported  by  proof  of 
a  stealing  of  a  sum  of  money,  con- 
sisting of  some  or  other  of  the  coins 
mentioned  in  the  indictment,  with- 
out proof  of  some  one  or  more  of  the 
specific  coins  there  charged  to  have 
been  stolen. 

(2).  On  2Ath  October,  prisoner, 
when  before  the  committing  magis- 
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trate,  and  after  being  cautioned  by 
bim  in  the  manner  prescribed  by 
statute  11  &  12  Viet.  c.  42,  s.  18, 
(omitting  the  proviso),  makes  a 
statement,  which  is  taken  down  in 
writing,  but  not  signed  by  him  or 
by  the  magistrate.  He  is  remanded, 
and  on  31  St  October,  brought  again 
before  the  magistrate ;  no  new  wit- 
nesses are  examined,  but  the  pri- 
soner's attorney  puts  some  questions 
to  a  witness  who  had  been  examined 
before.    The  prisoner  is  again  cau- 
tioned, but  declines  to  make  any 
statement 

HeU  that  the  statement  made  on  24th 
October  was  admissible  in  evidence 
at  the  trial. 

Setnble^  per  Aldxbson  B.  Substances 
mechanically  mixed,  should  not  be 
described  in  an  indictment  as  "a 
certain  mixture  consisting  of,  &c.," 
but  by  the  names  applicable  to 
them  before  such  mixture.  Seeus, 
with  regard  to  substances  chemi- 
cally mixed.    R.  v.  Bond,        517 

80.  See  Embezzlement,  4. 


INDORSEMENT. 
See  FoaoEET,  2,  8. 

INDUCEMENT, 
i.  See  Indictment,  12.  (1,  2,  3. 6.) 
2.  See  Examination,  1. 

INFORMATION. 
See  Indictment,  12,  (3). 


INSUFFICIENCY. 


See  Indictment,  27* 


INTENDMENT. 


See  Indictment,  12,  (7)« 


INTENT. 


1 .  See  Forgery,  4. 

2.  See  Indictment,  14. 

3.  See  False  Pretences,  4. 

4.  See  Larceny,  4,  5.  7. 1 1,  (2).  12. 

14.  21 


JUDGE. 
See  Evidence,  20. 

JUDGMENT. 
1.  See  Jurisdiction,  5. 

JURISDICTION. 

1.  See  Indictment,  9.  19. 

2.  See  Murder,  3t 

3.  See  Nuisance,  1. 

4.  See  Indictment^  25. 

5.  This  Court  has  no  jurisdiction, 
either  from  stat.  11  &  12  Vict.  c. 
78,  or  any  other  source,  to  review 
a  judgment  given  against  a  prisoner 
on  a  general  demurrer  to  an  indict- 
ment, by  the  Judge  before  whom 
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the  prisoner  took  his  trial.  Such 
a  judgment  can  only  be  reviewed 
on  a  writ  of  error. 
Heldf  by  Aldbrsom  B.,  CREsrwELL  J. 
and  v.  Williams  J.,  at  the  Central 
Criminal  Court,  that  on  general 
demurrer  to  an  indictment,  under 
Stat.  1 1  Geo.  4  and  1  Wm.  4,  c. 
66, 8.  19.  (Felony).  Judgment 
for  the  Crown  must  be  final.  R.  v. 
Faderman  and  others,  565 


JURY  DE  xMEDlETATE. 


See  Markiaoe,  4. 


JUSTICES. 


1.  See  Indictment,  12. 

2.  See  Examination,  1. 


3.  See  Warrant,  4. 


LARCENY. 

1.  A.  went  to  B.'s  shop  and  said  he 
had  come  from  C.  for  some  hams, 
&c.,  and  at  the 'same  time  produced 
a  note  in  the  following  terms: — 
**  Have  the  goodness  to  give  the 
bearer  ten  good  thick  sides  of  bacon, 
and  four  good  showy  hams  at  the 
lowest  price.  I  shall  be  in  town 
on  Thursday  next,  and  will  call 
and  pfiy  you.  Yours,  &c.,  C"  B, 
thereupon  delivered  the  hams  to  A. 
The  note  was  forged,  and  A.  had 
no  authoritv   from   C.     Held,  A. 


was  not  guilty  of  larceny.     IL  ▼. 
Adams  and  Haden,  38 

2.  See  Indictment,  5. 

3.  See  Sacrilege. 

4.  A.  servant  of  B.  applied  for  at  the 
Post-ofiice,  and  received  all  the 
letters  addressed  to  B.  She  de- 
livered them  all  to  B.,  except  one, 
which  she  burned.  Her  motive  for 
destroying  it  was  the  hope  of  sup- 
pressing inquiries  respecting  her 
character.  Heldj  a  larceny  :  and 
that  supposing  ^ticrt  causd  to  be  a 
necessary  ingredient  therein  (which 
the  Court  did  not  admit)  there  was 
a  sufficient  lucrum  proved.  IL  v. 
Elizabeth  Jones,  188 

5.  Prisoners  charged  with  stealing 
their  master's  oats.  Proved  that 
they  took  them  wrongfully  to  give 
to  their  master's  horses,  vnthout 
any  end  of  gain  to  themselves. 
Held,  a  larceny.  R.  v.  Privett  and 
GoodhaU,  193 

6.  Any  letter  posted  in  the  ordinary 
way,  whatever  be  its  address  or 
object,  is  a  post  letter  within  stat. 
1  VicU  c.  36,  ss.  26,  47,  and  the 
stealing  such  letter  punishable  ac- 
cordingly.    R»  y.  Young,  194 

7.  A  letter  carrier  between  A.  and  B, 
is  entrusted  at  A.  with  two  directed 
envelopes,  each  containing  a  5^ 
note,  to  deliver  at  B,  He  delivers 
the  envelopes  at  B»,  having  pre- 
viously taken  out  the  two  notes. 
Verdict,  guilty,  but  that  he  had  no 
intention  of  stealing  the  notes  when 
given  to  him  at  A,  Held,  no  lar- 
ceny.     72.  v.  Glass,  215 

8.  See  Embesilement,  3. 

9.  See  Verdict,  1. 
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10.  {i)»  A,  having  possession  of  B.'s 
horse,  as  bailee,  puts  it  into  C.*s 
stable.  B,  tells  A,  that  he  must 
keep  the  horse  no  longer,  and  orders 
C\  not  to  let  ji.  take  it  out  of 
the  stable.  A,  fraudulently  regains 
possession  of  it.    Heldf  a  larceny. 

(2).  That  the  facts  proved  fur- 
nished ample  evidence  to  warrant 
the  jury  in  finding  that  the  bail- 
ment had  been  determined. 

(3).  A  fraudulent  taking  after  a 
mere  countermand  of  a  bailment, 
without  a  resumption  of  possession 
by  the  bailor,  is  not  a  larceny.  R. 
V.  JohnDisUn  Stear,  349 

11.  The  prisoner,  a  man  in  the  em- 
ploy of  the  Post-ofBce,  was  tried 
under  stat.  7  Wm.  4  and  1  Viet. 
c.  36,  8.  26,  on  an  indictment  which 
charged  him  in  thejirst  count  with 
stealing ;  in  the  $econd,  with  secret- 
ing letters,  &c.  The  jury  found 
'*  that  the  prisoner  having  com- 
mitted a  mistake  in  the  sorting  of 
the  letters  in  question,  secreted 
them  in  the  water  closet,  in  order 
to  avoid  the  supposed  penalty  at- 
tached to  such  mistake."  Held^  ( 1). 
That  this  was  a  verdict  of  guilty  on 
both  counts.  (2).  That  the  count 
for  secreting  need  not  aver  any 
purpose  or  intent  whatever.  R,  v. 
Wynn,  365 

12.  Prisoner  indicted  for  stealing 
skins  of  leather.  Special  verdict, 
"  That  the  prisoner  took  the  skins, 
not  with  intent  to  sell  or  dispose  of 
them,  but  to  bring  them  in  and 
charge  them  as  his  own  work,  and 
to  get  paid  by  his  master  for  them." 
They  had  not  been  dressed  by  the 
prisoner,  but  by  another  workman. 
Held  (1).  Not  a  larceny.  (2).  The 


Court  will  not  send  back  a  case  to 
be  re-stated,  except  under  special 
circumstances.  R.  v.  Holloway^  370 

13.  If  A.  takes  fi.'s  goods  wrongfully, 
and  offers  them  for  sale  to  B.  as 
the  goods  of  another,  he  is  guilty  of 
larceny.     R.  v.  John  Hall,       381 

14.  If  A,  find  the  chattel  of  another, 
and  instantly  appropriate  it,  animo 
furandi,  that  is  with  the  intent  of 
usurping  the  entire  dominion  over 
it,  but  under  such  circumstances  as 
to  warrant  a  jury  in  finding  that  at 
the  time  of  the  appropriation  he 
really  believed  that  the  owner  could 
neither  find  the  chattel  nor  be 
found  himself,  such  appropriation 
is  not  larceny.  The  mere  taking 
up  a  chattel  to  look  at  it,  is  not  an 
appropriation  of  it  A.  v.  T^tir&om, 

387 

15.  See  Note  to  Hollow  ay's  Case, 

376 

16.  See  Ihdictmbmt,  26. 

17.  If  i^.  obtain  the  chattel  of  an  other 
rightfully  in  the  first  instance,  he 
cannot,  by  a  subsequent  wrongful 
appropriation  of  such  chattel  to  his 
own  use,  become  guilty  of  larceny. 
R.  V.  Thristk,  502 

18.  See  Indictment,  29. 

19.  A.  assists  the  wife  of  B,  to  take 
B.*i  goods,  which  were  afterwards 
used  by  them  in  common,  without 
the  consent  of  B.  Held,  evidence 
to  warrant  a  conviction  against  A, 
of  larceny.  See  note  (a).  R,  v. 
Thompson,  549 

20.  A  servant  who  receives  goods 
from  his  master  on   the  master's 
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account,  and  wrongfully  appro- 
priates them,  is  not  guilty  of  em- 
bezzlementf  but  of  larceny.  R.  v, 
HawkifUt  584 

21.  Prisoner,  a  drover,  was  employed 
by  A.  and  B.,  pig  jobbers  at  N,, 
to  take  some  pigs  by  railway,  and 
deliver  them  to  C,  at  £.,  and  bring 
back  to  A,  and  B,  such  price  as  C. 
should  give  for  them.  No  instruc- 
tions were  given  to  the  prisoner  as 
to  what  he  was  to  do  with  them,  if 
C,  refused  to  buy  them.  No  bar- 
gain was  made  between  A*  and  B. 
and  the  prisoner  as  to  his  remu- 
neration for  the  job  ;  but  the  cus- 
tom of  the  trade  was  to  pay  for 
such  jobs  by  the  day ;  nor  was  any- 
thing said  as  to  the  prisoner's  right 
to  take  cattle  from  any  other  per- 
son at  the  same  time ;  but  by  the 
custom  of  the  trade  he  would  have 
had  such  right. 

On  his  arrival  at  Z.,  C  was  from 
home,  and  his  wife  refused  to  take 
the  pigs ;  the  prisoner  thereupon 
sold  the  pigs  to  another  person  in 
the  market,  and  absconded  with  the 
purchase  money :  Held,  not  guilty 
of  larceny,  as  at  the  time  of  receiv- 
ing the  pigs  from  the  owners  he  was 
not  their  servant ;  but  by  the  re- 
ceipt became  a  bailee,  and  at  that 
time  had  no  intention  of  stealing. 
R.  V.  Hey,  602 

LAW  OF  NATIONS. 
See  Murder,  8. 

LEASE. 
See  Note  to  Radlet's  Cas£,  452. 


LEGITIMATE. 


See  Note  to  Waters'  Case,  862. 


LETTER. 


1.  See  Threatenino  Letter,  t,  2. 


2.  See  Larceny,  4.  6,  7.  It 


8.  See  False  Pretences,  6. 


LICENCE. 
See  Oath,  I. 


MALICE. 


See  Wounding,  L 


MARRIAGE. 

1.  See  BioAMT. 

2.  See  Pbrjurt. 

8.  See  Oath,  1. 

4.  M.  M.,  a  native  of  Switzerland, 
in  1847  became  the  wife  of  F.  M., 
a  natural  bom  subject  of  this  realm. 
In  1849,  the  husband  and  wife 
were  jointly  indicted  for  murder: 
Held,  that  under  the  stat  7  &  8 
Vict,  c  66,  s.  15,  M.  M.  washy 
her  marriage  naturalized  to  all  in- 
tents and  purposes,  and  therefore 
was  not  entitled  to  be  tried  by  a 
jury  cfe  medietate  Unguce.  R.  v. 
Mannfnge,  467 
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MASTER. 


1.  See  Larcxnt,  5.  12.  20.  21. 

2.  See  Embezzleicent,  3. 

3.  See  FoKOBRT,  10. 


MECHANICAL. 


See  Ikdictmbmt,  29. 


MEDICAL  MAN. 


1  •  See  Etibbnce,  20. 
2.  See  Assault,  4. 


MISCARRIAGE. 


See  Abortion,  1. 


MISCHIEF. 


See  Note  to  Waters'  Case,  36  L 


MISDEMEANOR. 


1.  See  Rape,  (1). 

2.  See  Oath,  (1). 

3.  See  Indictment^  27. 


MISFEASANCE. 


See  Indictment,  18,  (5). 


MIXTURE. 


See  Indictment,  29. 


MONEY. 


See  Indictment,  21.  29. 


MURDER. 

1.  See  Indictment,  (1). 

2.  See  Indictment,  (3). 

3.  On  26th  Feb.  1845,  the  FeUcidade, 
a  Brazilian  schooner,  fitted  up  as 
a  slaver,  surrendered  to  the  armed 
boats  of  H.  M.  ship  Wasp,  She 
had  no  slaves  on  board.  The  cap- 
tain and  all  his  crew,  except  Majavel^ 
and  three  others  were  taken  out  of 
her  and  put  on  board  the  Wasp* 
On  the  27th  Feb.  the  three  others 
were  taken  out  of  her  and  put  on 
board  the  Wasp  also.  Cerqueira^ 
the  captain,  was  sent  back  to  the 
Felieidade,  which  was  then  manned 
with  sixteen  British  seamen,  and 
placed  under  the  command  of  Lieut. 
SiuparU  The  lieutenant  was  di- 
rected to  steer  in  pursuit  of  a  vessel 
seen  from  the  Wasp,  which  even- 
tually turned  out  to  be  the  Echo,  a 
Brazilian  brigantine,  having  slaves 
on  board,  and  commanded  by  Serva, 
one  of  the  prisoners.  After  a  chase 
of  two  days  and  nights  the  Echo 
surrendered,  and  was  then  taken 
possession  of  by  Mr.  Palmer,  a 
midshipman,  who  went  on  board 
her,  and  senl  Serva  and  eleven  of 
the  crew  of  the  Echo  to  the  Felict" 
dade.  The  next  morning  Lieut. 
Stupart  took  command  of  tfle  Echo, 
and  placed  Mr.  Palmer  and  nine 
British  seamen  on  board  the  FeUci" 
dade,  in  change  of  her  and  of  the 
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prisoners  (charged  in   the  indict- 
ment). 

The  prisoners  shortly  after  rose 
on  Mr.  Palmer  and  his  crew,  killed 
them  ally  and  ran  away  with  the 
vessel.  She  was  recaptared  by  a 
British  vessel,  and  the  prisoners 
broaght  to  this  country  to  take  their 
trial  for  murder.  The  jury  found 
them  guilty. 

On  a  case  reserved  for  the  opi- 
nion of  the  Judges,  several  points 
were  taken  by  the  counsel  for  the 
prisoners  :  the  conviction  was  held 
wrong.     R,  v.  Serva  and  Other$, 

104 

4.  An  indictment  for  murder,  by  in- 
flicting a  mortal  wound,  is  sup- 
ported  by  proof  of  a  blow,  which 
caused  an  internal  breach  of  the 
skin,  though  externally  there  were 
only  the  appearances  of  a  bruise. 
Qttopre,  whether  such  an  allegation 
would  have  been  suflicient  in  an 
indictment  on  the  statute  for  cutting 
or  wounding,  with  intent  to  murder, 
&c.  &c.     R.  V.  Warman^  183 

5.  See  Marriage,  4. 


NEGLIGENCE. 


See  Note  to  Waters*  Case,  361. 


NAME. 


1.  See  Indictment,  6.  18. 

2.  See  Foroert,  9. 


3.  See  Note  to  Waters*  Case,  362. 


NATURALIZATION. 


See  MarriaoEi  4. 


NONFEASANCE. 


See  Indictment,  18,  (4). 


NUISANCE. 

1.  (1),  An  indecent  exposure  in  a 
place  of  public  resort,  if  actually 
seen  only  by  one  person,  no  other 
person  being  in  a  position  to  see  it, 
is  not  a  common  nuisance. 

(2).  The  averment  in  an  indict- 
ment, "in  the  sight  and  view  of 
£.,"  does  not  mean  that  B.  actually 
saw  it,  but  only  that  he  might 
have  seen  it,  had  he  chanced  to 
look. 

(3).  Quctre^  whether  an  aver- 
ment in  an  indictment  "  that  A. 
unlawfully,  &c.  did  expose  and 
exhibit,  &c.  in  the  presence  of  B., 
and  divers  others,  &c.,  then  and 
there  being,  &c.,"  is  suflSicient  in 
arrest  of  judgm^t 

(4).  The  Court  created  by  sUt 
11  &  12  Viet.  c.  78,  has  jurisdic- 
tion in  questions  arising  on  the 
record,  when  reserved  on  the  trial 
by  the  Judge.     R.  v.  Webb,     338 

NULLITY. 
See  Order  of  Justices. 

OATH. 
1.  A,  was  indicted  for  making  a  false 
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oath  before  a  surrogate,  for  the 
purpose  of  obtaining  a  marriage 
licence.  Held^  (1).  That  a  sur- 
rogate has  a  general  power  to  ad- 
minister an  oath  in  that  behalf, 
80  as  to  make  a  false  oath  a  mis- 
demeanor. (2).  That  such  false 
oath  is  a  misdemeanor,  as  being 
made  with  a  fraudulent  intention  in 
«  matter  of  public  concern.  (3). 
That  it  is  immaterial  whether  the 
marriage  actually  took  place  or  no. 
{4).  Quare^  whether  such  false 
oath  be  indictable  as  peijury.  IL 
V.  Chapman^  432 


OATS. 


See  Laecent,  5. 


OF. 


See  Indictment,  21. 


ORDER. 


1.  See  Warrant,  1. 


2.  See  Forgery,  4.  13. 


ORDER  OF  JUSTICES. 

1.  See  Indictment,  12. 

2.  If  a  Court  of  petty  sessions  hear 
an  application  for  an  ordef  in 
bastardy,  and  thereupon  draw  up 
an  instrument  purporting  to  be  an 
order,  but  which  is  bad  on  its  face, 
and  a  nullity,  another  petty  sessions 


may  hear  a  second  application  in 
the  same  matter  between  the  same 
parties,  and  make  a  valid  order  on 
the  putative  father,  who  is  liable  to 
be  indicted  for  disobeying  it.  Quare, 
per  Patteson  J.,  whether,  if  one 
Court  of  petty  sessions  dismiss  such 
application  after  hearing  it  on  the 
merits,  another  petty  sessions  can 
legally  entertain  a  second  application 
on  the  same  subject-matter  between 
the  same  parties,  and  grant  an  or- 
der?   R.y.Bruhy,  416 


OVERSEERS. 


1.  See  Embezzlement,  1. 


2.  See  Embezzlement,  4. 


PARISH. 


See  Indictment,  22. 


PART. 


See  Note  to  Leonard's  Case,  306. 


PAWN. 


See  Note  to  Radlet*s  Case,  452. 


PERJURY. 

1.  Prisoner  indicted  for  peijury  under 
Stat.  6  &  7  Wm.  4,  c  86,  for  mak- 
ing false  Statements  after  marriage 
to  the  officiating  clergyman  for  the 
purpose  of  having  such  false  state- 
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ments  inserted  in  the  marriage  re- 
gister book.  Heldf  (1).  That  the 
indictment  was  supported  by  proof 
of  such  statements  having  been 
made  before  marriage  to  the  clerk, 
in  the  absence  of  the  officiating 
clergyman,  and  by  the  clerk  then 
and  there  inserted  in  the  marriage 
register  book  ;  and  after  marriage 
having  been  averred  by  the  prisoner 
to  be  correct  (in  answer  to  a  ques- 
tion put  to  him  by  the  clergyman) ; 
the  prisoner's  purpose  then  being 
to  have  the  said  statements,  which 
had  already  been  entered  by  the 
clerk,  retained  in  the  register  book 
by  the  clergyman.  (2).  That  the 
marriage  book  need  not  be  shewn 
to  be  the  identical  book  directed  to 
be  famished  by  the  Registrar  Ge- 
neral under  stat  6  &  7  Wm.  4, 
c.  86,  s.  30.    R.  V.  BrotPtif       291 

2.  See  Oath,  1. 


PERSON. 
See  FoROERT,  9. 

PERSONAL. 
See  Note  to  Webb's  Case,  345« 


PERSONATION. 
See  Imdicticekt,  10. 


PIRACY* 


See  Murder,  3. 


PLEA. 
See  R.  V,  Bond,  Note  (a\  522. 

POISON. 

1.  An  attempt  by  A.  to  administer 
poison  to  B.  through  the  agency  of 
C,  under  such  circumstances  that 
C.  would  have  been  the  sole  prin- 
cipal felon  (had  the  poison  been 
administered),  and  ^.,  an  accessary 
before  the  £Eict,  is  not  such  an 
attempt,  as  renders  A.  liable  to  be 
indicted  under  the  stat;  7  Wm.  4 
and  1  VicL  c.  85,  s.  3.  R,  v. 
WUUams  and  Rees,  39 

2.  An  administering  of  poison,  with 
intent  to  kill,  is  an  offence  within 
the  stat  7  Wm.  4  and  1  Fict.  c  85, 
s.  2,  although  the  poison  is  admi- 
nistered in  such  a  manner  as  to 
render  it  highly  improbable  that  it 
will  prove  destructive.  R.  v.  Clu- 
derayt  514 

POOR'S  RATE. 

See  EtfBEESLEMEMT,  4. 

POSSESSION. 
See  Larcekt,  10. 

PRACTICE. 

1.  See  Indicticeitt,  19. 

2.  See  Larqent,  12,  (2). 

3.  See  NttisancBi  4. 

PRETENCE. 
See  Assault,  4. 
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PRINCIPAL. 

1.  See  Poison,  1. 

2.  See  Indictment,  3. 

PRINT. 
See  Note  to  Webb's  Case,  346. 


PRIVILEGED    COMMUNICA- 
TION. 

1.  See  Evidence,  9.  11*  13. 

2.  See  FoROBRT,  11. 


PROCURATION. 


See  Foroert,  8. 


PROPERTY. 


1.  See  Indictment,  21. 

2.  See  Indictment,  27* 


8.  See  Embezzlement,  4. 


PROSECUTION. 


See  Time,  2. 


PROTECTION. 


"  See  Evidence,  13. 


PUBLIC. 


See  Oath,  L 


QUiERE. 

1.  See  Examination,  1,(4). 

2.  See  FoROERT,  4,  (3). 

3.  See  Forgery,  11>(2). 

4.  See  Indictment,  18,  (?)• 

5.  See  Indictment,  23. 

6.  See  Murder,  4. 

7.  See  Nuisance,  1,  (3). 

8.  See  Oath,  1,  (4). 

9.  See  Order  of  Justices,  2. 

10.  See  Threatening  Letter,  1. 

QUAKER. 
See  Warrant,  4. 

RAPE. 

1.  The  prisoner  was  indicted  under 
Stat.  9  Geo.  4,  c.  31,  s.  17^  for  car- 
nally knowing  and  abusing  a  girl 
above  ten  and  below  twelve  years 
of  age  (a  misdemeanor).  There  was 
evidence  that  the  act  was  done  by 
force  and  against  her  will.  The 
jury  found  the  prisoner  guilty. 
Heldy  conviction  right  R.  v.  Neale, 

36 

2.  Prisoner  gave  a  girl  of  thirteen 
years  of  age  liquor  for  the  purpose 
of  exciting  her ;  she  became  quite 
drunk;  and  when  she  was  in  » 
state  of  insensibility  he  violated  her. 
Held,  a  rape.    R,  v.  Camfltit,     89 

3.  See  Assault,  2. 

4.  See  Assault,  4. 

RECEIPT. 

1.  See  Forgery,  3. 

2.  An  instrument  professing  to  be  a 
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scrip  certificate  of  the  London  and 
South  Western  RaUway  Compantf, 
is  not  a  receipt  and  acquittance,  nor 
a  receipt,  nor  an  undertaking  for  the 
payment  of  money  within  stat 
1 1  Oeo.  4  and  1  Wm.  4,  c.  66.  R. 
V.  West,  258 

8.  See  Uttering,  2. 
4.  See  AcauiTTAMCE,  2. 

RECEIVING. 

1.  See  Indictment,  20. 

2.  A.  and  B.  stole  some  fowls.  A, 
sent  them  by  coach  in  a  hamper 
without  a  direction  to  Birmingham^ 
stating  that  a  person  would  call 
there  for  them.  C  wife  of  A» 
called,  and  on  the  hauKper  being 
shewn  to  her,  claimed  it.  It  was 
not  delivered  to  her,  and  she  was 
apprehended.  Held^  that  on  these 
facts  she  was  wrongly  convicted  of 
feloniously  receiving.     R,  v.  HiU, 

453 

REFERENCE. 
See  Indicticsnt,  18  (2). 

REGISTER. 

1.  See  Indictment,  2. 

2.  See  Perjury. 

REPUGNANCY. 
See  Indictment,  23. 

RESISTANCE. 
See  Assault,  4. 


REVERSION. 
See  Threatenino  Letter,  1 . 

REWARD. 

1.  A,  was  indicted  under  stat  7  &  8 
Geo,  4,  c.  29,  s.  58,  for  feloniously 
toking  money  from  B,  on  account 
of  helping  B.  to  certain  goods  be- 
fore that  time  stolen  from  B.,  the 
said  A,  not  having  caused  the  thief 
to  be  apprehended  and  brought  to 
trial  for  the  same. 

The  jury  found  that  A.  knew  the 
thieves,  and  assisted  B.as  her  agent, 
and  at  her  request,  in  endeavouring 
to  purchase  the  stojen  property  from 
them,  not  meaning  to  bring  the 
thieves  to  justice. 

They  also  found  that  he  did  not 
mean  to  screen  the  guilty  parties, 
or  to  share  the  money  with  them; 
also,  that  he  did  not  intend  to  as* 
sist  the  thieves  in  getting  rid  of  the 
cheese  by  procuring  B.  to  buy  it 

Held^  that  this  verdict  brought 
the  case  within  the  statute.  R.  v. 
Paseoef  456 

ROBBERY. 

See  Assault,  1. 

RULfiS  OF  COURT. 
See  p.  ix. 


SACRILEGE. 

1.  Prisoners  indicted  for  sacrilegiously 
breaking  into  a  church,  and  steal- 
ing a  box  and  money.  Held^  (1). 
That  the  box  (under  the  circum- 
stances) was  not  affixed  to  the 
"  freehold,"  but  was  constructively 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


685 


in  the  possession  of  the  vicar  and 
churchwardens.  (2).  That  the  pro- 
perty was  rightly  laid  in  the  vicar 
and  others,  in  their  individual 
names.    R.  v.  Wortley  and  AUeuy 

162 

SAFETY. 
See  Note  to  Webb's  Case,  346. 

SALE. 

1.  See  Lakcent,  13. 

2.  See  Warrant,  4. 

SAME. 

1.  See  Note  to  Leonard's  Case,  306. 

2.  See  R.  v.  Bond,  Note  (a),  522. 

SCIENTER. 
See  Indictment,  2. 

SCRIP. 
See  Receipt,  2. 

SECRETING. 
See  Larceny,  1 1. 

SEMBLE. 

1 .  See  Evidence,  22. 

2.  See  Ex AiciNATioN,  1 ,  (2). 

3.  See  Indictment,  12,  (10). 

4.  See  Indictment,  29,  (2). 

VOL.  I. 


SENDING. 


See  Evidence,  2. 


SERVANT. 


1.  See  Larceny,  2.  5.  12.  20,  21 

2.  See  Embezzlement,  3. 

3.  See  Forgery,  10. 


SIGHT. 
See  Nuisance,  1. 


SIGNATURE- 


See  Examination,  1. 


SLAVE  TRADE. 
See  Murder,  3. 


SODOMY. 

1.  See  Evidence,  8. 

2.  Where  an  adult  and  a  boy  of  twelve 
years  of  age  commit  an  unnatural 
offenee,  the  adult,  being  the  pathie, 
may  be  convicted.  R,  v.  Allen,  364 

SOLICITATION. 
See  Evidence,  8. 

SPECIAL  PLEA.  " 
See  Indictment,  12,  (10). 

X   X 
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SPECIES. 

Geo.  8. 

Stat.  35,  c.  54,  s.  2, 

227 

See  Genus,  1. 

stot.  39,  c  37, 
Stat.  39,  c.  58, 
Stat.  43,  c.  127.  s.  5, 
Stat  46,  c.  37, 

142 

83 

265 

247 

STATUTES. 

Stat  47,  c.  36,  8.  1, 
Stat  53,  c  127,  s.  6, 

140 
529 

Edu>.  3. 

Page 

Stat  53,  c.  127>  s.  7, 

222,223, 

27,  Stat.  2,  c.  8, 

473,  474 

229,  529 

28,  c  13,  s.  1, 

473 

,474 

Stat  55,  c  137,  s.  1 

175 

28,  c.  13,  s.  2, 

467. 

468, 

sUt  55.  c.  184, 

69 

469.  473,  474, 

,475 

Stat  59,  c.  12,  8.  7, 

173 

Hen.  6. 

Geo.  4. 

21,  c.  4, 

474 

3,  c.  75,  8.  10, 

434 

21,  c.  32, 

474 

4,  c.  54,  8.  3, 

30,  218 

Ifcn.  8. 

4,  c.  76,  8.  11, 

438 

28,  c.  15, 

138 

4,  c.  76,  8.  14,          434, 

435,  437, 

33,  c.  1, 

557 

440 

PhiUp  and  Mary, 

4,  c.  76,  8.  21, 

434 

1  &  2,  c.  10, 

476 

4,  c.  76,  8.  23, 

434 

Eliz. 

5,  c.  83,  8.  4,             341 

,  346,  558 

5,  c  9, 

159 

5,  c.  113,  8.  4,    107,134 

,  140, 150 

5.  c.  14,  s.  1, 

61 

5,  c.  113,  8.  11, 

143 

5,  c.  14,  s.  2, 

61 

6,  c.  50,  8.  47,         467, 

469,  470, 

18,  c.  3, 

430 

475 

43,  c.  2,  s.  4, 

223 

.230 

6,  c.  50,  8.  62, 

475 

Wm.  3. 

6,  c.  125,  8.  81, 

103 

7,  c.  34,  8.  4, 

529 

7,  c.  46,  6.  4, 

65,69 

Geo.  1. 

7,  c.  46,  sched.  A., 

66 

1,  c.  6, 

529 

7,  c  46,  6,  14, 

66 

9  (Black  Act),  c.  22, 

159 

7,  c.  64,  8.  14,     67,  538, 543, 547 

9,  c.  22,  s.  1, 

63 

7,  c.  64,  8.  12, 

558 

Geo.  2. 

7,  c.  64.  s.  20, 

348,  402 

7,  c.  22, 

67 

7,  c.  64,  8.  21, 

348 

9,  c.  35,  8.  10, 

384 

7  &  8,  c.  27, 

63,  557 

13,  c.  3, 

476 

7  &  8,  c.  29,  8.  3, 

163 

15,  c.  34, 

83 

7  &  8,  c.  29,  8.  4, 

163 

15  &  16,  c.  28,  8.  2, 

61 

7  &  8,  0.  29,  8.  5, 

95 

22,  c.  45, 

476 

7  &  8,  c.  29,  8.  8, 

92,510 

26,  c.  33, 

434 

7  &  8,  c.  29,  8.  13, 

314 

27^  c.  20,  8.  1, 

529 

7  &  8,  0.  29,  8.  25, 

82 

30,  c.  24, 

557 

7  &  8,  c.  29,  8.  44, 

163 

INDEX  TO  THE  PRINCIPAL  MATTERS. 


637 


Geo.  4 — continued.  Page 

7  &  8,  c.  29,  8.  47,  167, 174, 

177,  199,  335 

7  &  8,  c  29,  8.  48,  520 

7  &  8,  c.  29,  8.  53,  304,  306, 

508,  510,  551,  557,  559,  561, 

562,  592 
7  &  8,  c.  29,  8.  56,  402 

7  &  8,  c  29,  8.  58,  456 

7  &  8,  c.  30,  a.  2,  380 

7  &  8,  c.  30,  a.  8,  306 

7  ft  8,  c  30,  8.  16,  63,  64 

7  ft  8,  c  30,  8.  25,  64 

7  ft  8,  c.  74,  112,  129, 

132,  134,  147 
9,  c.  31,  a.  17,  36,  379,  381, 

583 
9,  c.  69,  8.  2,  317 

9,  c.  69,  a.  4,  217 

9,  c.  69,  a.  9,       81,  82,  310,  312, 

313,  385 
9,  c.  69,  a.  12,  317 

11  (jeo.  4  and  1  Wm.  4. 

11,0.66,8.3,         41,47,  65,67, 

181,  210,  214,  258,  261 

11,  c.  06,  a.  10,  59,  60,  258, 

261,  265,  404,  405 
11,0.66,  a.  19,  565,  566 

11,  0.  66,  a.  20,  22 

11,  c  66,  a.  24,        402,  403,  498, 

500 
11,  0.  66,  a.  26,  258,  261 

11,  c  66,  a.  28,  68 

Wm.  4. 

1  ft  2,  0.  32,  a.  32,  317 
Private  act  Birminghaniy  c.  67, 200, 

201,  203 
2,  0.  16,  a.  4,  62 

2  ft  3,  c.  45,  a.  58,  295 
2  ft  3,  0.  59,  a.  19,  62 
2  ft  3,  c.  123,  a.  3,  263 
4  ft  5,  0.  36,  a.  22,  155 
4  ft  5,  c.  76,  a.  38,  177 
4  ft  5,  c  76,  a.  46,  168, 173, 177, 

179 


Wm,  4 — continued, 
4&5,  0.76,8.  48, 
4  ft  5,  0.  76,  a.  54, 
4  ft  5,  c  76,  8.  72, 
4  ft  5,  0.  76,  a.  95, 


Page 
179 
177 
428 

177 


4  ft  5,  0.  76,  a.  97.   174,175,179 

4  ft  5,  0.  76,  a.  109  179 
London  and  South   Western  Rail- 
way Act,  0.  88,  a.  109,  260 

5  ft  6,  c  24,  a.  3,  62 
5  ft  6,  0.  76,  a.  31  158 
5  ft  6,  0.  76,  a.  32,  158 
5  ft  6,  0.  76,  8.  34,  157,  158,  160, 

162 

5  ft  6,  0.  76,  a.  103,       333 

5  ft  6,  c.  76,  a.  105,       333 

6  ft  7,  0.  85,  a.  4,  270,  271 
6  ft  7,  0.  85,  a.  7,  270,  271 
6  ft  7,  0.  85,  a.  14,  270,  271 
6  ft  7,  0.  85,  a.  20,  270,  271 
6  ft  7,  c.  85,  a.  25,  270,  272 
6  ft  7,  c  85,  a.  42,  270,  272 
6  ft  7,  0.  86,  a.  30,  291,  294,  297 
6  ft  7,  c.  86,  a.  31,  294,  295,  297 
6  ft  7,  c  S6,  a.  33,  298 
6  ft  7,  c.  86,  a.  38,  270,  272 
6  ft  7,  c.  86,  a.  40,  295 
6  ft  7,  c  86,  a.  41,  295 

7  ffwi.  4  ft  1  Vict. 

c.  19,  602 
c.  36,  a.  26,       194.  365,  367 

c.  36,  a.  28,  188,  189 

0.  36,  a.  40,  191 

c.  36,  a.  47,  196 

c  85,  184 

c.  85,  a.  2,  514,  515 

0.  85,  a.  3,  39 

c.  85,  a.  6,  516 

c.  85,  a.  11,  379 

0.  89,  a.  2,  380 

Victoria, 

atat.  1,  c.  85,  a.  5,  100 

atat.  1,  c.  90,  a.  1,2,  3,  63, 64 
atat.  2,  {London  and  South 

West  Railway)  c.  28,  260 
xx2 
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Victoria — continued, 
Stat.  2  &  3,  c.  47,  s.  58> 
Stat.  2  &3,  c.  82,  s.  1, 
8tat«  2  &  3,  c  84, 
Stat.  2  &  3,  c.  85,  s.  I, 
Stat.  5  &  6,  c.  3, 
Stat.  6  &  6,  c.  122,  s.  32, 


Page. 
346 
402 
175 
429 
78 
461, 
463 
295 
84,85 
101 
102 
318 
471 


Stat.  6&  7,  c.  18,  8.  81, 
Stat.  6  &  7,  c.  85,  s.  I, 
Stat  7,  c.  2,  s.  1, 
Stat.  7»  c.  2,  s.  2, 
Stat.  7  &  8,  c.  29,  s.  1, 
Stat.  7  &  8,  c.  66,  s.  6, 
Stat.  7  &  8,  c.  66,  8.  15,  467,  468, 

471, 480 
Stat  7  &  8,  c.  66s  8. 16,  469,475, 

476 
Stat.  7  &  8,  c.  101,  s.  2,  429,  431 
Stat*  7  &  8,  c.  101,  8.  3,  429,  431 
Stat.  7  &  8,  c.  1 10,  506,  507 

Stat.  8,  c  10,  429 

Stat.  8  &  9,  c.  122,  130 

Stat  11  &  12,  c.  42,  8.  17,        538 
Stat  11  &  12,  c.  42,  8.  18,'     517, 
518,  523,  539,  545,  547,  548 
Stat  11  &  12,  c.  46,  8.  2,  402 

stot.  11  &  12,  c.  46,  s.  3,  402,  414 
Stat  1 1  &  12,  c.  78,  333,  340, 

432,  565,  566 
Stat  11  &  12,  c.  78,  8.  1,  332,  334 
Stat  11  &  12,  c.  78,  s.  2,  332 

Stat  11  &  12,  c.  78,  8.  4,  374 

Stat  11  &  12,  c.  78,  8.  11,        529 


SUMMONS. 


See  Indictment,  12,  (6). 


SURPLUSAGE. 


See  Indictment,  12,  (3). 


SURROGATE. 
See  Oath,  1. 


TAKING. 


1.  See  R.  Y.  Bond,  Note  (a),  522. 


TENDER  AGE. 


See  Indictment,  18. 


TENOR. 


See  Indictment,  12,  (8). 


THREAT. 


1.  See  Threatening  Letter,  3. 


2.  See  Examination,  1. 


THREATENING  LETTER. 

1.  Indictment  for  sending  a  threaten- 
ing letter  under  stat.  4  Geo,  4, 
c.  54,  8.  3.  First  Count,  charged 
G,  with  sending  to  72.,  and  threat- 
ening to  bum  R,'s  houses.  It  was 
proved  that  R,  had  only  a  rever- 
sUmary  interest  in  the  said  houses. 
QtuerCf  whether  G,  could  be  con- 
victed on  that  count 

Second  Count,  charged  G,  with 
sending  to  B.^  and  threatening  to 
burn  the  said  houses,  laying  them 
as  the  property  of  B>  the  tenant 
It  was  proved  that  G.  dropped  the 
letter  in  a  public  road,  near  R,'s 
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honse,  that  A.  found  it,  and  gave 
it  to  i7.,  who  opened  it,  read  it,  and 
gave  it  to  J^.,  who  shewed  it  both 
to  B.  and  R*  Heldy  that  this  was 
a  sending  within  the  statute.  R. 
V.  Orimwadef  30 

2.  Indictment  charged  the  prisoner 
with  sending  a  threatening  letter  to 
A. ;  the  threat  therein  averred  be- 
ing to  bum  the  house  of  B,  HeU 
bad.    jR.  V.  Jones  f  218 

3.  (1  )•  A  letter  sent  to  A,  stating  that 
the  writer  knows  that  persons,  with 
whom  he  is  in  some  way  connected, 
intend  to  bum  the  premises  of  A.y 
and  that  the  writer  can  avert  the 
catastrophe,  if  A*  will  give  him  a 
sum  of  money,  but  not  otherwise, 
is  a  threatening  letter  within  stat. 
7  &  8  Oeo.  4,  c  29,  s.  8. 

(2).  The  mle,  that  a  threat  is 
not  of  a  criminal  character,  unless 
it  be  such  as  may  overcome  the 
ordinary  free  will  of  a  firm  man, 
has  reference  to  the  general  nature 
of  the  evil  threatened,  and  not  to 
the  probable  effect  of  the  threat  on 
the  mind  of  the  particular  party 
addressed*    R.  v*  SmUh,  510 


TIME. 

1.  See  Embezslembnt,  2. 

2.  Offence  of  night  poaching  com- 
mitted by  A.  and  B.  on  4th  Z)e- 
cember,  1845.  Information  and 
warrant  for  their  apprehension,  19th 
December^  1845.  A.  committed  for 
trial  5th  September,  1 846.  B.  on 
21  St  October,  1846.  Indictment 
preferred  5th  April,  1847.  Hekty 
under  stat.  9  Geo.  4,  c.  69,  s.  4, 


that  the  prosecution  was  com- 
menced within  twelve  calendar 
months  after  the  commission  of  the 
offence.    R.  v.  Brooks  and  Gibson, 

217 

3.  See  Indictment,  12,  (5). 


TRANSITORY. 


See  Note  to  Webb's  Case,  345. 


TRESPASS. 


See  Indictment,  12,  (10). 


TRIAL. 


See  False  Pretences,  6. 


UNCERTAINTY. 


See  Indictment,  2. 


UNDERTAKING. 


See  Forgery,  6. 


UTTERING. 

1.  See  Foroert,  3.  6. 

2.  Prisoner,  servant  of  A,,  applies  to 
B,  for  payment  of  17«.  due  from  B. 
to  A,  B.  refuses  to  pay  it  without 
A,*s  receipt.     Prisoner  goes  away 
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and  retams  with  this  document 
(see  text) ;  whereupon  B.  pays  the 
debt. 

Heldf  a  question  for  the  jury 
whether  the  prisoner  tendered  the 
receipt  as  the  handwriting  of  A.^ 
which  would  make  him  liable  on 
this  indictment ;  or  as  his  own, 
which  would  make  his  act  a  false 
pretence.     R,  v.  Inder^  325 


VARIANCE. 


1.   See  iMDICTMENTy  8. 

2.  See  FoROBRT,  10,  (2). 


VENUE. 


1.  See  Indictment,  19. 

2.  See  False  Pretences,  6,  (2). 


VERDICT. 

1.  **  Not  guilty  of  stealing  the  watch, 
but  guilty  of  keeping  possession  of 
it  in  the  hope  of  reward  from  the 
time  he  first  had  the  watch,"  is  a 
verdict  of  acquittal.    R,  v.  York, 

335 

2.  See  Indictment,  18. 

3.  See  Larceny,  (?)• 
4«  See  Reward,  1. 


VIEW. 


See  Nuisance,  1. 


WARRANT. 

1.  The  following  forged  instmment 
held^  under  the  circumstances,  to  be 
a  warrant  or  order  for  the  payment 
of  money,  '^Mr.  Martin  will  be 
pleased  to  send  by  the  bearer  101. 
on  Mr.  Hodge's  account,  as  Mr. 
Hodge  is  very  bad  in  bed,  and  can- 
not come  himself,  (signed)  Martm 
Ralfe^  foreman,  SU  Austell  foundry." 
R.  Y.  Vivian.  35 

2.  The  following  forged  document 
held  to  be  properly  described  in  the 
indictment  as  a  warraiU.  **To 
MoUneux  ^  Co.  Pay  to  my  or- 
der two  months  after  date,  to  Mr. 
John  Smithf  the  sum  of  80/.,  and 
deduct  the  same  out  of  my  account." 
There  was  no  signature.  Across 
the  document  was  written,  *' ac- 
cepted, Luke  Lade."  It  was  in- 
dorsed '*  John  Smith,  farmer,  HaU- 
sham,  Sussex.*'    R.  v.  Smith,     79 

3.  See  Indictment,  12,  (6,  7). 

4.  It  is  no  objection  to  a  Justices' 
warrant  under  stat.  53  Geo.  3,  c 
127,  ss.  6,  7,  against  a  person 
other  than  a  Quaker,  for  the  levy- 
ing of  a  church-rate  by  distress  and 
sale  of  his  goods,  that  it  authorizes 
such  sale  to  be  made  forthwith  after 
the  distress.  R.  y.  Williams,     529 


WHOLE. 


See  Note  to  Leonard's  Case,  306. 


WIFE. 
See  Larceny,  19. 
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WILFUL. 


See  Mi8CHiEF|  1. 


WILFULLY. 


See  Indicthbht,  10. 


WOUNDING. 

1.  Prisoner  was  convicted  ander  stat. 
7  &  S  Geo.  4,  c.  30,  s.  16,  of 
*'  unlawfally,  maliciously  and  felo- 
niously  wounding  a  mare."  Con- 
viction held  right  Qfkcere :  whether 
on  the  ground  that  hy  s,  25  of  the 
above  statute,    proof  of  general 


malice  is  still  sufficient  to  consti-* 
tute  the  o£fence,  notwithstanding 
Stat  1  Viet,  c  90,  ss.  1,  2,  3,  or 
that,  it  not  appearing  against  whom 
or  what  the  malice  was  conceived, 
malice  against  the  owner  or  sup- 
posed owner  would  be  presumed. 
(See  2  East,  PI.  C.  1074).  R.  v. 
Tive^f  63 

(See  Addenda,  p.  xviii.) 
2.  See  Murder,  4. 


WRIT  OF  ERROR. 


See  Jurisdiction,  5. 


THE    END. 
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